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PREFACE. 


•  The  following  work  is  specially  designed  to  be  a  sequel 
or  supplement  to  another  book  which  has  been  received 
with  some  favor  by  the  profession, — "The  Law  of  Torts 
or  Private  Wrongs.*'  This  explanation  is  necessary,  in 
order  to  save  the  present  treatise  from  the  charge  of 
being  more  desultory  and  disconnected  than  any  legal 
text-book  ought  to  be.  Had  my  original  plan  been  more 
compreheninve,  the  contents  of  the  following  pages  might, 
without  marked  impropriety,  have  been  scattered  among 
the  successive  chapters  of  the  former  work.  Constituting, 
therefore,  as  they  now  do,  the  material  of  a  separate 
book,  they  require  to  be  read  in  connection  with  the 
forpier  one,  before  the  question  of  their  pertinency,  utility, 
and  methodical  propriety  can  be  fairly  passed  upon.  A 
few  remarks  will  explain  the  plan  of  the  present  book. 

In  treating  of  remedies  for  iortSy  of  coutse  it  is  not  pro- 
posed to  enter  into  a  consideration  of  those  matters  of 
mere  process  or  practice^  which  are  for  the  most  part  com- 
mon to  all  suits  at  law,  whether  founded  upon  contracts 
or  upon  wrongs ;  and  which  are  generally  and  variously 
regulated  in  the  several  States  by  express  statute.  In 
such  a  plan  would  be  included  the  writ,  service,  entry, 
trial,  verdict,  judgment,  execution,  and  numerous  other 
incidental  points,  all  of  great  practical  importance,  but 
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having  no  special  connection  with  the  main  subject  of  this 
work,  and  the  law  pertaining  to  which  depends  so  exten- 
sively upon  positive  legislation. 

Another  limitation  of  the  plan  of  the  present  work, 
depending  on  somewhat  different  considerations,  is,  that 
it  omits  those  remedies  which  are  directed  to  the  recovery 
of  compensation ;  and  is  confined  to  that  restricted  class, 
which  claims  specifically  the  property,  personal  or  real,  al- 
leged to  be  wrongfully  taken  or  detained ;  including  replevin^ 
and  real  action  or  efectmeni  ;  —  the  action  of  deiiniie^  though 
it  belongs  to  the  same  class,  being  now  substantially  obso- 
lete.   With  reference  to  actions  for  darmges^  the  remedy  has 
to  some  extent  unavoidably  been  treated,  in  the  work  to 
which  the  present  is  a  supplement,  in  connection  with  the 
wrong  itself    Thus  it  would  be  impossible  to  treat  of  the 
wrong  of  conversion,  without  at  the  same  time  treating  of 
the  remedy  of  trover.    And  so  with  the  wrong  and  remedy, 
both  entitled  trespass^  and  the  wrong  of  negligence^  redressed 
by  the  action  on  the  case.    But,  with  regard  to.  the  specific 
remedies,  which  we  are  about  to  consider,  it  is  far  other- 
wise.   There  is  no  particular  wrong  for  which  replevin 
is   the   appropriated  remedy.    And,  in  reference  to  the 
unlawful  withholding  of  real  property,  the  wrong  of  dis- 
seisin and  the  remedy  of  ^'ectment  are  so  inseparably  con- 
nected together,  or  rather  the  remedy  so  far  regulates  and 
controls  the  wrong,  that  to  treat  of  the  subject  at  all  was 
found  inconsistent  with  the  plan  of  the  former  work,  and 
the  whole  was  reserved  for  future  consideration. 

There  are,  however,  three  topics,  applicable  alike  to  all 
torts,  and  still  strictly  coming  under  the  head  of  remedies^ 
which  will  be  found  fully  treated  in  the  present  work. 
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These  are  pkadingy  evidence^  and  damages.  All  have  been 
heretofore  incidentally  noticed^  but  could  bfe  appropriately 
considered  at  length  only  in  this  connection.  The  last  of 
the  three  —  damages  —  instead  of  being  restricted  to 
actions  for  the  specific  recovery  of  the  property  detained, 
ia,  on  the  contrary,  from  necessity,  applied  almost  wholly 
to  actions  for  the  recovery  of  damages. 

It  may  possibly  be  suggested,  that  the  principles  of  ex- 
clusion or  limitation  above  stated,  namely,  to  omit  that 
which  applies  indiscriminately  to  tort  and  contract,  and 
that  which  is  copiously  and  variously  regulated  by  the 
statute  law,  would  shut  out  these  three  important  topics. 
I  would  say,  in  reply,  that  while,  in  some  instances,  the 
general  rules  of  pleading,  evidence,  and  damages  are  the 
same  with  reference  to  torts  and  contracts,  it  will  be  found 
that  the  ilbutrattonSy  upon  which  the  point  of  a  rule  often 
depends,  are,  in  the  present  work,  strictly  confined  to  the 
former.  And  with  reference  to  the  statutory  law,  though 
in  regard  to  mere  forma  it  has  largely  changed  the  rules 
of  pleading,  it  has  not  undertaken,  to  any  great  extent,  to 
modify  the  principles  which  govern  either  pleading,  evi- 
dence, or  damages  j  and  therefore,  unlike  other  points  of 
remedy,  all  these  subjects  admit  a  mode  of  treatment 
which  is  of  general  and  not  mere  local  applicability. 

The  forms  and  precedents  at  the  close  of  the  volume  are 
such  only  as  have  been  in  substance  tested  by  actual  de- 
cision£f,  each  of  which  is  referred  to  in  connection  with 
the  form  which  it  is  supposed  to  sanction.  In  actual  prac- 
tice, commendable  caution  will  lead  to  an  inspection  of  the 

entire  pleadings,  as  set  out  in  the  Eeports  cited. 

F.  H. 
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PRIVATE    WRONGS. 


BOOK   1. 

EEPLEVIN. 

CHAPTER   I. 

GENERAL  NATUBE  Ain>  OBJECTS  OF  THE  ACnON. 

I 

« 

1.  Definition  and  general  nature  of  the    erty;  —  things   pertaining    to   the    realty; 
■otioo.  choses  in  action. 

2.  Delivery  of  the  goods  to  the  plaintiff.  14.  A  local  action. 
8.  Tortioos  taking,  whether  necessary  —        16.  In  what  courts. 

eepil  and  dttinei ;  practice  in  different  States.        17.  Successive  replevins  of  the  same  prop- 
11.  Lies,  in  general,  only  for  personal  prop-    erty. 

§  1.  The  action  of  replevin  is  thus  described  by  an  elementary 
writer  of  authority.  By  replevin,  the  owner  of  goods  unjustly 
taken  and  detained  from  him,  may  regain  possession  through  the 
medium  of,  and  upon  application  to,  the  sheriff,  upon  giving  him 
security  to  prosecute  an  action  against  the  person  who  seized.  It 
is  principally  used  in  cases  of  distress ;  but  it  seems  that  it  may 
be  brought  in  any  case  where  the  owner  has  goods  taken  from  him.^ 
And  the  action  is  said  to  be  founded  on  a  taking,  and  the  right 
which  the  party  from  whom  the  goods  are  taken  has  to  have  them 
restored  to  him  until  the  question  of  title  to  the  goods  is  deter- 
mined.^ (a) 

M  Steph.   N.  P.  2482;    1   Chit.   PI.        '  Per  Lord  Redesdale,  Shannon  9.  Shaor 
162.  Don,  1  Sch.  &  L.  827. 

(a)  It  is  held  that  a  plaintiff  in  replevin  to  involve  a  prohibition  to  inferior  tribunals, 

is  bound  by  the  same  rule  with  other  plain-  Lynah  v.  Commis.  Harp.  836 ;   Gist  v, 

tifty  when  similarly  situated.  Rodericks  v.  Cole,  2  N.  &  M'C.  456.    In  Pennsylvaniay 

Payne,  1  McC.  407.   The  action  is  held  not  as  modified  by  statute,  replevin  seenui  to 

1 
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§  2.  As  we  have  seen,  .the  action  of  replevin  contemplates 
delivery,  in  the  first  ipstance,  to  the  plaiutiflF.  It  is  held,  that 
symbolical  delivefty  to  ithe  plaintiflF  is  not  sufficient  without  his 
consent,  whiph[i§  a^'question  for  the  jury.  But  a  return,  that  the 
goods  wei^;.  rejJlevied  and  delivered,  is  primd  facie  evidence  of 
delivery/':  <^(i) 

.  J*.ai-The  restricted  propositions  are  sometimes  found,  that  replevin 
lies'for  any  tortious  or  unlawful  taking  of  goods,  and  not  merely  m 
cases  of  a  distress.^  (See  ch.  2.)  That  replevin  iA  the  detinet  may 
be  brought  when  the  taking  was  tortious ;  and  that  form  of  action 
does  not  admit  the  original  possession  of  the  defendant  to  have 
been  lawful.^  That  at  common  law  replevin  lies  only  where  there 
has  been  a  tortious  taking ;  and  where,  under  a  statute,  replevin 
is  brought  for  an  unlawful  detention  simply^  the  plaintiff  must 
strictly  follow  the  statute.*  Hence,  where  the  slave  of  A,  a 
resident  of  New  Orleans,  ran  away,  and  was  afterwards  sold  at 
auction  in  Natchez,  and  bought  by  B,  who  sent  him  to  Little  Rock, 
and  sold  him  afterwards  to  C,  who  had  no  knowledge  of  A's  title; 
it  was  held  that  A  could  not  maintain  replevin  against  0  for  un- 

1  Hayes  v.  Lusbv,  5  Har.  &  J.  485.  Hopkins  i;.  Hopkins,  10  ib.  373 ;  Bonlton 

a  Pangburn  v.  f  atridge,   7  Johns.  140  ;  v.  Thompson,  14  ib.  87 ;  Bruce  v.  Ogden,  o 

Cammings  v.  M'GiU,  2  Tayl.  98  ;  Dram-  Halst.  370.    See  Smith  v.  Crockett,  Minor, 

mond  V,  Hopper,  4  Har.  327  ;    Rector  v,  277. 

Chevalier,  1  Mis.  845;    Wright  v.  Arm-  »  Zachrisson  r.  Ahman,  2  Sandl.68. 

strong,  Bre.  130 ;  Vaiden  v.  Bell,  3  Rand.  *   Trapnall    v,    Hntticr,    1    Eng.    i» . 

448;   Dickson  v,  Mathers,  1  Hemp.  65;  Drammond  v.  Hopper,   4  Harnog.  327. 

Galloway  V.  Bird,  12  Moo.  547;  4  Bing.  See  Johnson  u.  Johnson,  ib.  171. 

299;  Pangbnm  v.  Patridge,  7  John.  140; 

be  an  action  for  damages.    Thus,  where  that  replevin  does  not  lie  except  ^'*^®'  *^ 

the  taking  was  accompanied  with  wrong  statute.    Miller  v.  Warner,    Brayt.   iw- 

and    outrage,  the   plaintiff  may   recover  Not  to  (rj^  title.    Taggart  y.  Hart,  ib.  21  &• 

damages  beyond  the  value  of  the  property.  Replevin  is  not  superseded,  in  Indiana,  Dy 

without  allegations  of  special  damage,  or  the  remedy  for  trial  of  the  right  of  P«>I^ 

vriiouui.  i*ncg«i r K»i_^      ^^_     /o-dI-   c*-     «k    k    «.  ^Q5J\     Firestone 


tortioii  act.  Schofield  u,  Ferrers,  46  Penn.  adversely.  DUlon  v.  Wnght,  7  J.  J.  Mar. 
438  Where  goods  are  not  replevied,  10.  .^ 
Trestored)  but  detained  by  the  defendant,  (a)  In  Pennsylvania  the  plaintiff  is  cntitM^ 
And  iudffment  in  replevin  is  rendered  to  recover,  although  the  sheriff  is  prevent- 
affainst  him ;  he  cannot  satisfy  such  judg-  ed  by  the  defendant  from  replevying  »« 
ment  bv  ffiving  up  the  goods  and  paying  property  and  delivering  it  to  the  nlainon. 
rii«  damaees  isea^ed  for  the  t;aking  and  But  judgment  rendered  only  for  the  prop- 
detention.  Betomo  habendo  has  no  exist-  erty  .actually  replevied  will,  while  unrt^ 
-«1»  Avrflnt  where  the  goods  have  been  re-  versed,  be  a  bar  to  an  action  of  trover  wr 
nt^ed  and  the  verdict  is  for  the  defend-  the  value  of  the  rest.  Bower  u.  Tallman. 
?nt  Hence  it  is  no  ground  of  error,  that  5  W.  &  8.  556.  In  Massachusetts,  a  de- 
Jh«  verdtet  did  not  sever  the  damages  given  fendant  in  replevin,  who  has  prevented  Jjc 
fo^hrvalue  f^^^  those  given  for^the  tor-  officer  from  delivering  the  property  to  ^ 
for  the  value  »«>"^.'""  j j*»  Ferrers,  46  plaintiff  by  himself  attaching  it,  -cannot 
Inn  Ss     in  VcrS,  it  hiw  been  held  Sbject  to  tie  ptofiecution  of  thS  rcplem  on 
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lawfully  detaining  the  slave.  So  a  person  receiving  property, 
knowing  it  to  have  been  obtained  by  a  trespass,  is  held  not  liable 
to  an  action  of  replevin.^ 

§  4.  The  same  rule  is  sometimes  expressed  by  the  proposition, 
that  "in  general,  when  trespass  will  lie,  replevin  will  also;"* 
or  in  all  cases  where  trespass  lies.^  (a) 

§  5.  But,  even  upon  this  restricted  view  of  the  remedy  in  ques- 
tion, it  is  held,  that  an  unlawful  intermeddlinff  withy  or  an  exercise 
or  claim  of  dominion  over  property,  without  authority  or  right,  will 
render  the  party  liable  to  trespass  or  replevin.*  So  a  taking,  under 
color  of  a  contract  with  a  drunken  bailee,  may  be  regarded  as  a 
tortious  taking ;  ^  or  obtaining  goods  by  fraudulent  pretences ;  and 
replevin  will  lie  for  them  without  a  demand.^  So,  in  replevin, 
any  evidence,  which  shows  that  the  defendants  obtained  posses- 
sion from  one  not  authorized  to  sell,  is  sufficient  evidence  of  an 
unlawful  taking.^  So  where  A,  having  the  possession  and  man- 
agement of  a  farm,  forbade  B  to  take  his  horse  therefrom ;  held 
a  sufficient  taking  to  support  replevin.® 

§  6.  These  distinctions,  however,  as  to  what  constitutes  a  tor- 
tious taking,  have  become  comparatively  unimportant,  because 
the  prevailing  and  almost  universal  rule  now  is,  that  replevin 
lies  for  the  recovery  of  any  personal  chattel  unlawfully  detained 

^  1  Ene.  1 8 ;  Harper  v.  Baker,  3  Mon.  421 .        *  Haythom  v.  Rashforth,  4  Harr..  1 60. 

•  Pfer  Sbaw«  C  J.,  Essoq  v,  Tarbell,  9        •  Drummond  v.  Hopper,  4  Harr.  327. 
Cash.  415.  «  Ayers  v.  Hewett,  1  App.  281. 

•>  MarBhaU    r.    Davis,   1   Wend.    109;        '  Gray  r.  Nations,  I  Pike,  557  ;  Eggles- 

Hopkins  v.  Hopkins,  10  John.  369 ;  Braen  ton  v,  Mandy,  4  Mich.  295. 
V.  Ogden,  6  Halst.  370.  "  Moore  v.  Moore,  4  Mis.  421. 

the  ground  of  such  non-delivery.    Pome-  possession  and  use  of  them  for  some  time, 

roy  r.  Trimper,  8  Allen,  398.    In  Michi-  ne  determined  to   emigrate.     They   were 

gan,  replevin  does  not  lie  if  the  goods  are  used  in  transporting  his  effects  to  tlie  pier 

in  the  plaintiff's   possession,  though   an  at  which  he  was  to  embark,  and  the  de- 

ofBcer  claims  them  by  a  levy.    Uickey  v,  fendant,  to  whom  he  owed  money  for  fod- 

Hinsdale,  12  Mich.  99.  der  sopplied  to  the  horse,  went  with  him, 

(a)  By  a  late  decision  in  England,  re-  to  procure  payment  if  he  could.    At  part- 

plevin  is  not  maintainable,  unless  there  has  ing,  A  delivered  the  horse  and  cart  to 

been  a  taking  of  the  goods  out  of  the  pos-  him,  telling  him  to  take  them  for  the  debt, 

lession  of  the  owner.    Thus  A,  being  in-  but  adding,  that  he   owed    the  plaintiff 

debted  to  the  plaintiff,  brought  him  15/.  to-  money  also,  and  that,  if  he  would  dischai^o 

wards  payment,    but   reauested  and   ob-  the  debt  due  to  the  defendant,  which  was 

taioed  permission  to  lay  tne  money  out  in  much  less  than  their  value,  he  was  to  give 

the  purchase  of  a  horse  and  cart,  which  them  up  to  him.     The  plaintiff  for  some 

wervs  to  be  the  plaintiff's,  but  of  which  A  time  remained  in  ignorance  of  what  had 

was  to  have  the  possession  and  use,  subject  passed,  and,  afterwards    coming   to    the 

to  such  occasional    use    as  the  plaintiff  knowledge  of  it,  demanded  them,  but  the 

might  require  to  hare  of  them,  and  to  their  defendant  refused  to  deliver  them  unless 

being  given  up  to  the  plaintiff  when  he  his  debt  was  paid;  whereupon  the  plain- 

sboold  demand  them.    After  A  had  pur-  tiff  replevied.    On  the  plea  of  non  cepii, 

dttsed  the  horse  and  cart,  and  had  the  held,  there  was  no  taking  which  would 
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from  the  owner,  although  there  may  have  been  no  tortious  taking.^ 
The  reasons  for  this  more  liberal  application  of  the  action  are 
well  explained  by  the  court  in  Massachusetts.  "  It  is  a  general 
remark  in  the  books,  that,  where  there  has  been  a  tortious  taking, 
replevin  will  lie  .  .  .  Where  the  taking  was  originally  without 
wrong,  but  the  party  detains  the  goods  wrongfully,  the  owner  should 
have  some  remedy  for  them  specifically,  if  to  be  found.  The 
defendant  contends  that  detinue^  in  such  case,  is  the  only  remedy. 
•  .  .  This  is  certainly  not  so  effectual  a  remedy,  if,  indeed,  it  be 
not  entirely  obsolete.  The  judgment  in  detinue  is  to  recover  the 
thing,  or  the  value  of  it,  if  it  cannot  be  found,  with  the  damages  for 
the  taking.  In  replevin,  the  thing  is  immediately  seized ;  but  in 
detinue  the  possession  is  not  changed  until  after  judgment ;  and 
this  being  conditional,  the  value,  as  estimated  by  the  jury,  may 
be  but  a  poor  compensation.  After  a  judgment  in  detinue^  a 
distringas  goes  to  the  defendant,  ad  deliberanda  bona ;  and  if  he  T 
will  not  deliver  them,  the  plaintiff  shall  have  the  value,  as  ascer-  I 
tained  by  the  jury.  So  that  it  is  at  the  defendant's  election  to 
deliver  the  goods  or  the  value.  Replevin  is,  then,  the  only  cer- 
tain remedy,  and  it  may  bo  maintained  where  the  taking  was 
lawful,  but  the  detention  unlawful."  This  extended  application  of 
the  remedy  is  further  justified,  by  a  statutory  provision  for  it, 
where  goods  are  taken,  distrained^  or  attached.^  In  a  later  case, 
argued  for  the  defendant  by  very  eminent  counsel,  the  same 
learned  judge  re-affirms  the  former  decision,  upon  a  full  examina- 
tion of  the  English  and  American  authorities  on  both  sides  of  the 
question.8  And,  in  still  another  case,  Mr.  Justice  Wilde  holds 
that  "  such  is  clearly  the  law  of  Massachusetts,  whatever  may  be 
the  law  of  England,"  referring  to  the  terms  of  the  writ  prescribed 
by  statute,  —  "taken,  detained,  or  attached"  (as  the  case  may 
be).'»  And,  in  a  comparatively  recent  case,  it  is  said,  "  By  our 
statute  replevin  will  lie  for  a  wrongful  detention  only."^ 

§  7.  And  as,  upon  the  theory  of  a  wrongful  takings  replevin  is 
held  a  concurrent  remedy  witli  trespass,  so,  upon  the  ground  of 

anaintain  replevin.    Monnio  v,  Blake,  37  *  Marston  v.  Baldwin,  1 7  Mass  610 

Eng.  L.  &  Eq.  169.  6  ^^^^  ^   Tarbell.  9  Cash.  415;  ace 

1  Mareton  r.   Baldwin    1 1   Mass.  606  ;  Weaver  v.  Lawrence,  1  Dall.  156 :  Shearick 

Baker^  rf  a/,  r.  Fales.  16  Pick.  147  ;  Badg-  v.  Huber,  6  Bin.  3 ;  Stoughton  v.  Rappalo, 

-er  i;.  Phinney,  15  Mass.  359.  3  S.  &  R.  562 ;  Cullam  u.  Bevans,  6  Har. 

yK^Z^^^''^^^'  ^""^^  ""'  Phmney,  &  J.  469;  Daggett  v.  Bobbins,  2  Blackf. 

•^!^J    *v  ^'   .^  XT       ,.,  t^^  »  Waterman  r.  Mattcson,  4  U.  I.  539; 

»  Baker  p.  Fales,  16  Mass.  147.  Seaver  y.  Dingley,  4  Greenl.  306. 
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wrongful  detainer  only,  it  is  concurrent  with  the  other  action  for 
damages,  of  trover.^ 

§  8.  Tlie  prevailing  doctrine  in  relation  to  replevin,  in  still 
another  aspect,  is  stated  by  a  writer  of  high  authority,  as  follows  : 
"  Replevin  may  be  brought  to  recover  goods  which  are  still  de- 
tained by  the  person  who  took  them,  and  this  is  called  replevin 
in  the  detinetj  which  has  been  long  since  obsolete.  But  the  modern 
action  is  in  the  detinuU,  which  is  so  called,  because,  as  the  word 
imports,  it  is  brought  when  the  goods  have  been  delivered  to  the 
party,  which  is  done  by  the  sheriff  upon  a  writ  of  replevin,  or 
plaint,  levied  before  him.  The  plaintiff  in  replevin  in  the  deiinet 
was  entitled  to  recover  as  well  the  value  of  the  goods  as  damages 
for  taking  them.  But  in  the  present  action  in  the  detinuit  he  can 
only  recover  damages  for  the  taking."  ^  (a) 

^  Eggleston  v.  Mandj,  4  Mich.  295.  *  Potter  v.  Worth,  1  Wms.  Saun.  347 

b|  n.  2. 

(a)  The  law  upon   this  sabject  in  the  and  replevin  lies  for  its  abuse.    The  State 

diiTercnt  States  is  rarioosly  modified  bj  v.  Patrick,  3  Dev.  478. 

express  statute  and  local  usage.    In  New  The  act  of  North  Carolina  in  relation  to 

Hampshire  it  is  held,  that,  at  common  law,  replevin  (Rev.  Sts.  ch.  101)  does  not  re- 

and  before  the  statute  in  relation  to  re-  peal  or  supersede  the  common-law  rem- 

plerin,  replevin  could  he  maintained  for  the  edv.    Duffy  t?.  Mnrrill,  9  Ircd.  46. 

wrongful  dttention  of  a  distress.    Osgood  in  Pennsylvania,  replevin  is    not  alto- 

V.  Green,  10  Post.  210.  gether  a  proceeding  in  rem,  but  against  the 

In  Pennsvlvania,  replevin  lies,  wherever  defendant  in  the  writ  personally,  with  a 

one  man  claims  goods  in  the  possession  of  summons  to  appear.     Bower  t;.  Tallman, 

another.    Boyle  v.  Hankin,  22  Penn.  168.  5  W.  &  S.  556. 

In  Indiana,  it  is  necessary  to  prove  either  In  Delaware,  replevin  is  not  confined  to 

an  unlawful  taking  or  an  unlawful  detain-  distress  for  rent  in  arrear,  but  may  be  used 

er.    Baer  v.  Martin,  2  Cart.  229.  wherever  one  claims  property  in  another's 

In  Arkaitsas,  to  maintain  replevin  in  the  possession.  Clark  v.  Adair,  3  Barring.  113. 

detinetf  tho  plaintiff  is  not  bound  to  prove  In  Wisconsin,  a  verdict,  that  the  prop- 

a  bailment  by  himself  or  some  person  for  erty  detained  is  that  of  the  plaintiff,  and 

him  to  the  defendant.    Phelan  v.  Bonham,  awarding  damages  for  the  detention,  is  de- 

4  Eng.  389.  fective,  and  must  be  set  aside,  unless  it  be 

In  Missouri,  replevin  will  lie,  although  also  found  that  the  detention  was  unjost. 

no  trespass  has  been  committed  by  the  de-  Swain  v.  Rovs,  4  Wis.  150. 

fendant  in  taking  the  property.  Skinner  v.  But  in  replevin  in  the  cepit,  a  verdict  of 

Stcnse,  4  Mis.  93.  "  unjust  detention  "does  not  dispose  of  the 

In  Georgia,  the  action    of  replevin  is  material  issue  raised  by  the  allegation  of 

confined  to  cases  of  vmmgiful  distress.  How-  taking,  and  is  therefore  bad.    Replevin  in 

itson  r.  Hunt,  8  Rich.  106.  the  cepit,  under  the  Code,  resembles  the  old 

In  Ohio,  it  has  been  held  that  replevin  trespass  vi  et  armis,  and  only  puts  the  tal^- 

lies  in  all  cases,  unless  specially  excepted  ing  in  issue.    Replevin  in  the  deiinet  is  a 

by  statute.    Stone  r.  Wilson,  Wright,  1 59.  substitute  for  the  old  action  of  detinue. 

But  by  a  late  decision,  it  is  wrongful  de-  where  the  injury  is  only  in  the  keeping, 

tention,  verified  by  afiidavit,  that  gives  the  Ronge  i;.  Dawson,  9  Wis.  246. 

right  of  action.    A  tortious  taking  is  in-  In  Minnesota,   under   the  statute,  the 

sufficient  State,  &c.  v,  Jennings,  14  Ohio  plaintiff'  must  allege   that  tho  defendant 

St.  73.  "wrongfully"  took  the  property.    Coit  v. 

In  North  Carolina,  a  power  of  distress,  Waples,  1  Min.  134. 

given  to  a  navigation  company,  upon  a  The  statute  of  Wisconsin,  adopted  in 

refusal  to  pay  their  tolls,  is  constitutional,  Minnesota,  retains  the  common-law  action 

1* 


6  EEPLEVIN.    .  [BOQK  I. 

§  9.  A  somewhat  intermediate  view  of  the  point  in  question  is, 
that  replevin  lies  against  a  possessor  of  property  unlawfully  taken 
(except  officers  of  the  law).^  Thus,  in  New  York,  a  declaration 
in  replevin  in  the  cepit  must  show  a  wrongful  taking.  But  it  is 
sufficient  to  allege  that  the  defendant  took  the  property  of  the 
plaintiff,  and  unjustly  detains  the  same.  Such  an  allegation 
imports  a  tortious  taking.^  (a) 

§  10.  The  following  case  illustrates  the  nature  of  the  title  and 
demand  which  are  necessary  to  constitute  a  wrongful  detention^ 
and  justify  an  action  of  replevin  upon  that  ground.    After  the 

m 

deacons  of  a  church  had  seceded  from  it,  the  church  elected  trus- 
tees, authorizing  th^m  to  demand,  receive,  and  recover  -of  the 
deacons,  of  whom  the  defendant.  A,  was  one,  all  the  church 
property.  The  communion  plate,  which  was  under  A's  care,  was 
kept  at  the  house  of  B,  who  lived  near  the  meeting-house.  The 
trustees  showed  A  a  copy  of  the  vote,  and  requested  him  to 
deliver  them  the  plate.  He  replied  that  he  would  consult  his 
counsel,  and,  if  the  trustees  had  a  right  to  the  plate,  he  would 
deliver  it  to  them.  After  a  few  days,  the  trustees  made  a  de- 
mand on  B,  who  refused,  saying,  that  A  had  directed  her  not  to 
deliver  it  to  any  fane  without  an  order  from  him.  Tlie  church 
then  elected  the  plaintiff  a  deacon ;  and  he  showed  B  the  certifi- 

1  Murphy  v.  TindaU,  1  Hemp.  10.  ■  Childs  v.  Hart,  7  Barb.  370. 

vof  replevin,  and  also  gives  it  in  lien  of  v.  Hotaling,  1  Hill,  311,  that  replevin  wm 
detinue,  where  only  the  detention  is  wrong-  a  concurrent  remedy  in  all  cases  with  tres* 
ifal.  lb.  *  pass  de  bonis  asportatis,  was  not  well  found- 
In  Mississippi,  replevin  lies  only  in  case  ed.  Roberts  v,  Randel,  3  Sandf.  707. 
•of  distress  for  rent,  Wheclock  i?.  Cozzens,  The  replevin  statute  of  Arkansas,  which 
6  Haw.  Miss.  279.  provides  for  putting  the  plaintiff  in  pos- 
In  New  York,  the  "claim  or'  delivery  session  of  property  before  his  title  is  adju- 
of  personal  property,"  under  the  Code,  dicated,  is  constitutional.  Flecman  v.  Ua- 
is  a  substitute  for  replevin  as  it  was  ren,  3  Eng.  136 ;  Prater  t;.  Frazier,  6  £ng. 
tregulated  by  the  Revised  Statutes.    That  249. 

action  was  a  possessory  action  for  the  re-        In  order  to  maintain  a  bill  in  equity  an*    ' 

covery  of  specific  property  in  the  defend-  der  the  ^Mass.)  Rev.  Sts.  c.  81,  ^  8,  to 

ant's  possession  or  control,  with  damages  compel  tne  delivery  of  propeity  detained, 

for  the  detention.    If  the  property  were  &c.,  so  that  it  cannot  bo   replevied,  tbo 

removed  or  concealed  (in  fraud  of  the  re-  plaintiff  must  show    that  he  has  a  legal 

plevin)  so  that  the  sheriff  could  not  find  it,  right  to  maintain  an  action   of  replevin, 

and  only  in  such  case,  the  Revised  Statutes  and  that  such  action  cannot  be  cffectuallj 

added  the  remedy  of  arrest  and  bail.    Re-  prosecuted  by  reason  of  the  concealment, 

plevin  could  not  be  maintained  against  a  &c.,   of  the   property    of   the  defendant, 

party  who  had  neither  the  possession  nor  Clapp  v.  Sheppaitl,  2  Met.  127. 
control  of  the  chattels  claimed,  and  had        (a)  Counts  in  the  cepit  and  in  the  de- 

not  parted  with  them  in  fraud  of  the  ac-  tinet  may  be  joined  in  replevin ;  but  in 

tion.    The  plaintiffs  remedy  was  in  trcs-  such  case,  in  Arkansas,  the  plaintiff  mast 

pass  or  trover.    The  assumption  of  the  support  each  count  by  affidavit.     Cox  p. 

court  in  Cary  t;.  Hotaling,  and  Olmstead  Grace,  5  Eng.  86. 
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cate  of  his  election,  and  demanded  the  plate ;  but  B  refused  to 
deliver  it,  assigning  the  same  reason  as  before ;  whereupon  the 
plaintiff  forthwith  replevied  it.  Held,  the  trustees  were  not 
authorized  to  receive  and  recover  the  property ;  that  A's  refusal, 
until  ho  could  ask  advice,  was  not  unreasonable,  and  their  de- 
mand, if  valid,  could  not  avail  the  plaintiff,  suing  in  his  capacity 
of  deacon;  that  the  plaintiff's  demand  on  B  could  not  affect  A 
before  he  had  notice  of  it ;  and  consequently  there  was  no  evi- 
dence of  a  tortious  detention.^ 

§  11.  A  writ  of  replevin  is,  in  general,  effectual  for  the  delivery  of 
goods  or  personal  property  only.^  Thus,  it  does  not  lie  for  crops  cut 
and  removed  by  a  disseisor.^  Nor  for  a  freehold,  or  a  house  built 
on  leased  land,  illegally  distrained.*  Nor  for  things  fixed  to  the 
freehold ;  as  in  case  of  fixtures  separated  from  a  mill.^  Though  it 
is  otherwise  if,  after  the  sheriff  has  levied  on  them,  they  are  sev- 
ered.* (fl)  Nor  against  the  actual,  bond  fide  owner  of  land,  for 
taking  slates  out  of  it."^  So  the  original  owner  of  land  sold  for 
taxes  cannot  bring  replevin  for  timber  cut  by  the  purchaser  be- 
fore redemption.®  (6)  So,  in  New  York,  the  purchaser  of  land  sold 
on  execution,  after  receiving  the  sheriff's  deed,  cannot  maintain 
replevin  in  the  cepit  for  timber  which  had  been  cut  by  the  defend- 
ant while  he  remained  in  possession,  during  the  fifteen  months 
subsequent  to  the  sale.®  But  replevin  may  be  maintained  for  trees 
cut  down,  though  made  into  posts  and  rails.^®  Or,  by  a  mortgagee 
against  a  mortgagor  in  possession,  for  wood  and  timber  cut,  in  waste 
of  the  estate,  and  substantial  diminution  of  the  security.^^  (c)  Or 
for  "  mills,  barns,  steam-engines,  ofiices,  and  sheds,"  which  mayor 
may  not  be  fixtures.  This  is  matter  of  evidence,  unnecessary  to  be 
stated  in  pleading.^    And  where  title  to  real  estate  is  incidentally 

*  PaRC  V.  Crosby,  24  Pick.  211.  t  Brown  v.  Caldwell,  10  S.  &  R.  1 14. 
■  Roberts  v.  The  Dauphin,  &c.  19  Penn.        ^  Cromelicn  v.  Brink,  29  Penn.  522. 

71 ;  Rex  v.  Leeds,  4  T.  R.  584 ;  2  Sftun.  84.  »  Rich  v.  Baker,  3  Denio,  79. 

•  De  Mott  V.  Hagerman,  8  Cow.  220.  i°  Snyder  v.  Vaux,  2  Rawie,  423. 

*  Vaussc  V,  Rassel,  2  M'Cord,  329.  "  Waterman  i?.  Matteson,  4  R.  I.  539. 

•  Powell  V.  Smith,  2  Watts,  126.  ^  Brearly  v.  Cox,  4  Zabr.  287. 
'  Crcsson  v.  Stout,  17  Jolms.  116. 

(a)  In  Arkansas,  replevin  lies  for  a  slave,  thereon,  till  his  right  has  been  proved.  Bow 

notwithstanding  the  act  of  1840,  making  er  v.  Higbee,  9  Mis.  259. 

ilaves  real  estate.    Gullett  v.  Lamberton,  (c)  Replevin  docs  not  lie  by  the  assignee 

1  Eng.  109.  of  a  mortgage,  for  a  house  erected  by  the 

(6)  One  claiming  land  as  a  precmptor  mortgagor  after  the  mortgage,  and  sold  to 

cannot  maintain  replevin  for  timber  cat  the  defendant.    Clark  v.  Key  bom.  Hums 

281. 
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Drought  in  question  in  replevin,  evidence  as  to  such  title  is  admis- 
sible. Thus,  in  replevin  for  logs  cut  upon  laud  of  the  defendant's 
vendor,  and  seized  by  the  plaintiff,  it  was  material  for  the  defendant 
to  prove  that  the  logs  were  not  taken  from  land  in  the  plaintiff's 
possession.  Held,  evidence  of  title  was  admissible,  to  prove  pos- 
session in  the  rightful  owners,  which  possession  the  defendant  had 
purchased,  the  law  casting  the  possession  of  wild  timber  lands  on 
the  owner,  in  the  absence  of  any  actual  adverse  possession.^ 

§  12.  The  record  book  of  a  corporation  may  be  replevied.^  So 
a  deed,  by  the  grantee.® 

§  13.  An  equitable  assignee  of  a  chose  in  action  cannot  replevy 
it  from  the  legal  owner.* 

§  14.  Replevin  is  locals  and  must  be  brought  in  the  county 
where  the  goods  are  taken  or  distrained.^  So,  although  brought 
for  a  cause  of  action  for  which  trespass  de  bonis  aaportatis  would 
lie.^  And  the  venue  will  not  be  changed  from  the  county  where  the 
cause  of  action  arose.^  Upon  this  point,  it  is  stated  by  a  writer  of 
high  authority :  ''  Replevin  differs  from  trespass  clausum  fregiU 
In  the  latter  it  is  held  to  be  sufficient  for  the  plaintiff  to  allege  tlie 
trespass  to  have  been  done  in  a  vill  or  parish  only,  without  men- 
tioning any  place^  for  it  is  not  material ;  and  if  the  plaintiff  do 
mention  a  place,  the  defendant  may  justify  in  another  place  with- 
out a  traverse,  and  the  plaintiff  must  ascertain  the  place  in  a  new 
assignment.  But  as  there  can  be  no  new  assignment  in  replevin,* 
and  it  is  also  an  action  which  requires  greater  certainty  in  the 
declaration,  4;he  plaintiff  is  bound  to  mention  the  place  of  taking 
at  first  in  his  declaration.^  " 

§  15.  But  the  plea  of  the  plaintiff  need  not  mention  the  place 
of  taking,  but  only  refer  to  the  property  mentioned  in  the  pre- 
vious pleadings.^^ 

§  16.  The  courts^  in  which  the  action  of  replevin  may  be 
brought,  are,  of  course,  prescribed  by  statute  in  the  different 
States,  (a) 

1  Clement  v.  Wright,  40  Penn.  250.  '  Atkinson  v,  Holoomb,  4  Cow.  45. 

*  Southern,  &c.  v.  Hixon,  5  Ind.  165.  '  Cocklcy  w.  Pagrave,  Freeman,  238. 

»  King  V.  Gilson,  32  111.  348.  »  Potter  p.  North,  1  Wms.  Saun.  347  a, 

*  Clapp  V.  Shepard,  2  Met.  127.  note. 

^  Robinson  v.  Mead,  7  Mass,  353.    Bat       ^^  Jadd  v.  Fox,  9  Cow.  259.  See  Ghiidner 
see  Crocker  i;.  Mann,  3  Mis.  472.  v.  Humphrey,  10  John.  53. 

«  Williams  v.  Welch,  5  Wend.  290. 

(a)  In  Massachosetts,  it  is  held  that  a  the  Court  of  Common  Pleas  atty  appen&is 
jostico  of  the  peace  has  no  jurisdiction,  nor   jurisdiction,  in  an  action  of  repleVin,  except 
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§  17.  Questions  have  sometimes  arisen  in  reference  to  successive 
writs  of  replevin  of  the  same  property.^  The  owner  of  personal 
property,  left  in  possession  of  A,  may,  by  his  own  act,  repossess 
himself  of  such  property,  although  taken  from  A  by  virtue 
of  a  writ  of  replevin.^  So  it  is  no  sufficient  plea  to  a  writ  of  re- 
plevin, that  the  chattels  had  been  before  delivered  to  the  defendant, 
upon  his  writ  of  replevin  against  A ;  nor  that  the  same  officer 
from  whom  they  were  taken  by  such  writ  executed  the  writ  of 
replevin  against  the  defendant.^  So,  at  common  law,  if  the 
plaintiff,  in  an  action  of  replevin,  be  nonsuited,  he  is  not  thereby 
barred  from  bringing  another  action  of  replevin,  the  merits  of  the 
cause  not  having  been  tried;  and  the  statute  of  Edw.  I.,  prohibit- 
ing a  second  replevin  after  a  nonsuit,  is  not  in  force  in  Indiana.* 
But,  in  general,  one  cannot  replevy  replevied  property.^  And  the 
wrongful  detainer  of  a  chattel,  who  has  had  judgment  for  its  value 
against  the  owner  in  replevin,  cannot  himself  recover  in  replevin, 
after  judgment  in  trover  against  himself  for  its  value.^ 

§  18^  A  party  who  recovers  in  replevin,  and  gets  a  return  from 
one  party,  cannot  afterwards  sue  the  same  and  another  party  in 

*  See  Hackett  r.  BonneU,  16  "Wis.  471.  *  Dcarmon    r.    Blackburn,    1    Sneed, 

*  Spencer  r.  McGowen,  13  Wend.  256.      390. 

'  liakj  V.  Stubbs,  5  Mass.  280.  ^  Hoag  v.  Bremar,  3  Mich.  160. 

*  Daggett  P.  Bobbins,  2  Blackf.  415. 

for  beasts  distrained  for  going  at  large,  or  In  Wisconsin,  the  territorial  statute  on 

inipoandcd  for  doing  damage.    Jordan  v,  the  subject  requires  the  process  in  replevin 

Dennis,  7  Met.  590.     See  Gen.  Sts. ;  Rid-  to  be  issued  in  the  name  of  the   United 

Ion  r.  Emory,  6  Green).  261  ;  McKnight  States ;  if  not  so  issued,  no  jurisdiction  is 

V.  Crinnion,  22  Mis.  559.  acquired.     Roach   v,  MouUon,  1   Chand. 

Where  an  action  of  replevin  for  goods,  187. 
comroenrcd  before  a  justice  of  the  peace,  It  is  held,  in  Massachusetts,  that  re- 
was  carried  to  the  Court  of  Common  Pleas  plevin  lies,  in  a  State  court,  against  a  mar- 
bv  appeal ;  and  that  court  rendered  judg-  shal  of  the  United  States,  for  property  at- 
ment  for  the  defendant  for  a  return,  with  tached  by  him  on  mesne  process  from  a 
damajTcs  and  >  costs  ;  and  the  plaintiff  United  States  court  against  a  third  person, 
brought  a  writ  of  error,  for  want  of  juris-  Howe  v.  Freeman,  14  Gray,  566.  But  see 
diction :   so    much    of   the  judgment   as  24  How.  450. 

awarded  a  return  and  damages  was  re-  The  jurisdiction    conferred    by  statute 

rersed,  and  so  much  as  awarded  costs  was  upon  the  St.  Louis  Law  Commissioner's 

affirmed.    Jordan  t;.  Dennis,  7  Met.  590.  Court,  in  actions  in  the  nature  of  actions 

k  In  Vermont,  a  justice  has  no  jurisdiction  of  replevin,  where  the  value  of  the  property 

in  replevin,  except  for  beasts  distrained  or  claimed  does  not  exceed  $150,  is  regulated 

impounded,  even  where  the  value  of  tho  by  the  value  of  the  property,  and  not  by 

property  is  less  than  seven  dollars.   Glover  the  damages.    Annis  v.  Bigney,  28  Mis. 

t.  Cliare,  1  Williams,  533.  247. 

In  Indiana,  replevin  lies  before  any  jus-  In  Minnesota,  a  justice  has  no  jurisdio- 

tice  of  the  peace  in  the  county,  though  tho  tion  in  replevin  under  the  statute,  as  at 

defendant  and  tho  justice  reside  in  different  common  law,  until  the  property  has  been 

townships.    Beddingcr  v,  Jocelyn,  18  Ind.  found  and  replevied.    St.  Martin  t;.  Des- 

325 ;  Test  v.  Small,  21  ib.  127.  noyer,  1  Min.  41 . 
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trespass  for  the  same  transaction,  whether  the  damages  awarded 
in  replevin  had  been  recovered  or  not.*  If  all  the  goods  de- 
scribed in  the  plaint  in  replevin  were  not  found,  trover  lies  for 
the  residue.^ 

§  19.  The  delivering,  to  the  plaintiflF  in  replevin,  of  the  goods 
sued  for,  does  not  tend  to  prove  property  in  him.  Therefore, 
where  replevhi  is  brought  by  A  against  B  and  C  for  a  boat,  and 
they  plead  specially  that  B  had  previously  brought  replevin 
against  A  for  the  same  boat,  and  the  -sheriflF  had  replevied  it ;  the 
former  record,  consisting  of  the  writ  and  return,  is  not  competent 
evidence,  though  admissible  under  a  plea  of  property,  and  the 
plea  may  properly  be  struck  off,  on  motion,  as  frivolous  and  ten- 
dering an  impertinent  issue.  The  court  reptfdiate  the  argument 
that,  by  this  proceeding,  the  defendant  in  replevin  loses  his  title 
to  the  property,  and  can  only  look  to  the  plaintiff's  bond  given  to 
the  sheriff,  and  refer  to  the  following  distinction :  "  It  has  been 
said,  in  one  case,  that  if  a  defendant  retain  the  property,  and  give 
a  property-bond,  he  becomes  the  owner  as  against  the  plaintiff, 
whatever  his  title  may  have  been  before ;  but  his  case  is  unlike 
that  of  a  plaintiff  to  whom  the  property  has  been  replevied.  A 
verdict  against  a  defendant  retaining  the  goods  is  for  their  value, 
and  there  is  no  judgment  against  him  pro  retorno  habendo.  A 
verdict  against  the  plaintiff,  to  whom  the  goods  have  been  deliv- 
ered, cannot  be  for  their  value,  and  the  defendant  is  entitled  to 
his  writ  of  retorno  habendoy  even  when  the  plaintiff  becomes 
nonsuit."  ' 

§  20.  Goods  belonging  to  A,  haying  been  levied  on,  were  re- 
plevied by  B,  to  whom  they  were  delivered,  and  who  died  pending 
the  suit ;  whereupon  the  sheriff  retook  the  goods  from  the  pos- 
session of  B's  executors,  claiming  to  hold  them  by  virtue  of  the 
original  levy,  and  they  brought  replevin  against  him.  Held,  the 
replevin  by  B  gave  him  only  a  temporary  right  of  possession, 
which  expired  when  the  suit  abated,  and  the  retaking  by  the 
sheriff  was  lawful.* 

m 

1  Karr  v.  Barstow,  24  ni.  580.  163.     See  BradjU  v.   Ball,  1   Bro.  Ch. 

*  Ibid.  427;  Woglam  v.  Cowpcrthwaite,  2  Dall. 

•  Lorett  V.  Burkhardt,  44  Penn.  173,    68;  Frcy  v.  Leeper,  ib.   131;   Acker  v, 
per  Strong,  J.  174.  V^Thite,  25  Wend.  614. 

«  Barklo  v.  Luce,  6  Hill,  558, 1  Comst. 
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CHAPTER   n. 

REPLEVIN  IN  CASE  OF  DISTRESS,  IMPOUNDING,  ETC. 

1.  Originallv  limited  to  this  class  of  cases.        8.  Practice  in  different  States  as  to  cattle, 
S.  Trespass 'a6  imiio,  imponndiDg,  fences,  &c. 

§  The  remedy  of  xeplevin  is  more  especially  applicable  in  cases 
of  distress.  Indeed  it  was  originally  confined  exclusively  to  this 
class  of  cases. ^  Blackstone  says,  "  this  (replevin)  obtains  only  in  one 
instance  of  an  unlawful  taking,  that  of  a  wrongful  distress.  .  .  . 
For  things  personal  are  looked  upon  by  the  law  as  of  a  nature  so 
transitory  and*perishable,  that  it  is,  for  the  most  part,  impossible 
either  to  ascertain  their  identity,  or  to  restore  them  in  the  same 
condition  as  when  they  came  to  the  hands  of  the  wrongful  pos- 
sessor. •  .  .  But,  in  the  case  of  a  distress,  the  goods  are,  from 
the  first  taking,  in  the  custody  of  the  law ;  .  •  .  and  therefore 
they  may  not  only  be  identified,  biit  also  restored,  .  .  .  without 
any  material  change."  ^ 

§  2.  In  replevin,  where  the  defendant  justifies  the  taking  of  the 
beasts  as  a  distress  damage  feasant^  the  plaintiff  may  reply,  that 
the  avowant,  after  making  the  distress,  abused  it,  so  as  to  render 
bim  a  trespasser  ab  initio  ;  as  (in  New  York)  if  he  impounds  the 
cattle  after  making  the  distress,  without  having  the  damages  pre- 
viously assessed  by  the  fence-viewers^  according  to  the  direction 
of  the  act.  (Sess.  24,  ch.  78,  §  16.)  And  he  shall  recover  dam- 
ages for  the  unlawful  taking.^  Bat  replevin  in  the  cepit^  as 
for  trespass  ab  initio^  will  not  lie  for  beasts  taken  damage  feasant^ 
although  the  distrainor  has  omitted  to  have  his  damages  ap- 
praised within  twenty-four  hours,  the  time  limited  by  the  statute. 
It  seems,  however,  that  replevin  in  the  detinet  would  lie.  So, 
also,  the  owner  may  after  such  neglect  retake  his  property,  or 
bring  trover,  after  demand  and  refusal.^ 

1  8  Bl.  Comm.  146.  »  Halo  v.  Clark,  19  Wend.  498. 

*  Hopkins  o.  Hopkins,  10  Johns.  869. 
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§  3.  In  New  Hampshire,  where,  after  notice,  cattle  hare 
escaped  on  to  an  adjoining  close,  through  defect  of  the  fence  of 
such  adjoining  owner,  and  have  been  taken  damage  feasantj 
replevin  will  lie  to  reclaim  them.^ 

§  4.  In  Massachusetts,  the  action  of  replevin,  given  by  the  Rev. 
Sts.  ch.  113,  §  17,  to  one  whose  beasts  are  unlawfully  distrained  or 
impounded,  does  not  exclude  all  other  remedies  at  common  law. 
Trespass  will  still  lie.  The  distinction  is  taken,  that,  ^^when  a 
statute  confers  some  new  right,  or  prescribes  a  remedy  for  a  vio- 
lation of  that  right,  then  the  remedy  thus  prescribed,  and  no 
other,  is  to  be  pursued.  But  where  a  remedy  existed  at  common 
law,  and  a  statute  creates  a  new  remedy  in  the  affirmative,  with- 
out a  negative,  express  or  necessarily  implied,  a  party  may  still 
seek  his  remedy  at  common  law."^ 

§  5.  The  owner  of  a  posted  animal  cannot  maintain  replevin 
therefor,  in  Arkansas,  until  he  has  proved  his  property  before  a 
justice,  and  paid,  or  tendered,  the  costs  to  the  taker-up,  as  re- 
quired by  the  Digest,  ch.  65,  §  25-29.® 

§  6.  In  Michigan,  replevin  for  cattle  impounded  will  not  lie 
under  the  general  replevin  law  of  the  State.* 

§  7.  Where  the  ownership  of  cattle,  impounded  at  a  certain 
time,  is  in  question,  and  evidence  has  been  introduced  tending  to 
show  that  the  same,  together  with  other  cattle  described,  were  at 
that  time  in  the  possession  of  the  plaintiff  in  replevin ;  evidence 
of  a  sale  by  the  plaintiff  of  such  other  cattle  at  a  subsequent  time 
is  not  competent  to  prove  ownership  of  the  cattle  impounded  at 
the  time  of  impounding.^ 

§  8.  In  Massachusetts,  a  pound-keeper,  who  receives  and  im- 
pounds beasts  for  going  at  large,  and  refuses  to  deliver  them  to 
the  owner,  on  demand,  unless  his  fees  and  those  of  the  field-driver 
are  paid,  is  not,  in  any  case,  liable  therefor  in  an  action  of  re- 
plevin.® The  statute  provisions,  requiring  such  payment,  apply 
to  the  alleged  cause  of  distress  and  impounding,  without  reference 
to  the  legality  of  such  proceeding.  "Whether*'  the  animals 
"  were  at  large  contrary  to  law,"  was  a  question  "  which  the 
plaintiff  had  a  right  to  bring  into  judgment  in  a  proper  action 

Ml  N.  H. 241.  *  Johnson  ».  Wing, 3  Mich.  163. 

*  Coffin  0.  Field,  7  Cosh.  355.  Per  Bigo-  '  *  Edmunds  r.  Leavitt,  7  Fost.  198.' 
low,  J.,  358.  •  Folger  v.  Hincklej',  5  Cosh.  263. 

*  Fhelan  t;.  Bonham,  4  Eng.  389. 
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against  tlie  proper  party.  The  proper  party  was  the  field-driver, 
who  was  the  actor  in  the  seizure  of  the  sheep,  and  not  the  poiind- 
keeper^  who  was  bound  to  receive  them,  and  who  was  forbidden 
by  law  to  deliver  them  except  as  above  stated."  ^  On  the  other 
hand,  in  Connecticut,  replevin  cannot  bo  sustained  against  the 
imponnder  for  animals  lawfully  impounded,  under  the  act  re- 
lating to  the  restraining  of  swine  (Rev.  Sts.  tit.  3,  ch.  7,  §  97),  but 
which,  without  his  knowledge,  the  pound-keeper,  after  a  tender  of 
the  poundage  fees,  unlawfully  detains.  The  pound-keeper,  in 
such  case,  is  not  the  agent  of  the  impounder.^ 

§  9.  A  tender  of  the  lawful  costs  of  impounding  cattle,  made 
after  a  writ  of  replevin  has  been  unconditionally  put  into  the 
hands  of  the  sheriff  for  service,  will  not  sustain  the  action.^ 

§  9  a.  The  certificate  left  with  the  pound-keeper  determines  the 
impounder,  and  replevin  may  bo  brought  against  the  person  who 
signs  the  certificate.^ 

^  10.  Avowry  (a)  in  replevin.  Plea,  that  the  defendant  drove  the 
cattle  three  miles  to  the  town  pound,  and  that  it  was  Ins  duty  to 
have  restrained  them  in  some  other  place  more  convenient  for 
relieving  them  with  meat  and  water.  Held,  the  plea  was  bad, 
because  it  did  not  allege  that  the  defendant  liad  another  conven- 
ient place ;  and,  if  he  had,  he  had  an  election  to  restrain  them 
in  the  town  pound.^ 

^  11.  Plea,  that  the  defendant  detained  the  plaintifi^'s  milch 
cows  in  a  pound,  from  seven  o'clock  in  the  morning  till  five 
o'clock  in  the  afternoon,  in  warm  weather,  and  did  not  relieve 
them  with  any  .meat  and  water,  whereby  they  became  greatly  in- 
jured by  shrinking  of  thdir  milk  and  in  other  respect^.  Held,  on 
general  demurrer,  a  sufiicient  averment  that  the  cattle  needed 
relief,  notwiUistanding  the  objections  that  the  plea  set  forth  the 
evidence  itself,  yistead  of  its  legal  result,  and  did  not  expressly 
ater  that  the  cattle  needed  relief.^  ^^  It  was  the  duty  of  the  party 
impounding  to  furnish  suitable  food  for  the  creatures.  It  was  not 
done.  The  party  impounding  should,  as  nearly  as  might  be  rea- 
sonably done,  keep  and  feed  the  cattle,  and  give  water  to  them  as 


1  PerMetCftir,  J.,  5  Cosh.  266. 
s  HaU  V.  Hail,  24  Conn.  358. 
s  BilU  V.  VOM,  7  Fost.  212. 


2 


*  Eastman  o.  Hills,  6  Shep.  247. 

*  Adams  v,  Adams,  IS  Pick.  384. 

*  Ibid 


(a)  SeeAvowiy 
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often  as  was  required  according  to  the  usage  of  the  countrj  and 
of  good  husbandry."  ^ 

§  12.  Ill  Massachusetts,  if  a  writ  of  replevin  is  filled  up  within 
twenty-four  hours  after  impounding,  with  the  intent,  at  all  events, 
to  have  it  served,  whether  the  defendant  shall  give  notice  of  the  im- 
pounding  within  twenty-four  hours  or  not ;  the  action  is  thereby 
commenced,  although  tlie  writ  is  not  served  nor  given  to  an  officer 
for  service,  and  no  bond  is  executed,  within  twenty-four  hours.' 
In  such  case,  the  plaintiff  waives  the  statutory  notice,  and  cannot 
rely,  in  support  of  his  action,  on  the  want  of  such  notice.^ 

§  13.  In  answer  to  the  avowry  in  replevin  of  cattle  impounded, 
the  plaintiff  pleaded  tender  of  a  certain  sum  as  costs,  and  issue 
was  joined.  The  replication  alleged  a  pound  breach,  recaption, 
and  additional  costs  thereof,  amounting  to  a  sum  stated  not  in- 
cluded in  the  tender,  and  the  rejoinder  alleged  that  tlie  lawful 
additional  costs  were  so  included,  whereupon  issue  was  joined. 
Held,  the  affirmative  of  both  issues  was  on  the  plaintiff,  and  ho 
was  entitled  to  open  and  close.^  The  defendant  alleged  that  the 
lawful  additional  costs  of  a  recaption  were  a  sum  stated,  and  they 
wore  not  included  in  the  tender.  Rejoinder,  that  they  were  so 
included,  but  not  denying  that  they  were  the  sum  so  stated. 
Held,  the  plaintiff  was  estopped  to  deny  that  such  lawful  costs 
amounted  to  that  sum.^ 

§  14.  In  replevin  against  a  field-driver  for  cattle  impounded  by 
him  for  going  at  large,  the  defendant  may  show,  not  only  that  he 
gave  the  plaintiff  the  notice  required  by  (Mass.)  Rev.  Sts.  ch.  113, 
§  8,  but  also  that  he  posted  notices  according  to  the  provisions 
of  §  9 ;  but  not  that  the  cattle  were  not  suitably  provided  for, 
or  were  ill-treated  in  the  pound;  the  statute  imposing  this  re- 
sponsibility upon  the  pound-keeper,  not  the  field-driver.® 

§  15.  In  Massachusetts,  the  Rev.  Sts.  ch.  113,  §  27,  do  not 
authorize  an  action  of  replevin  in  the  Court  of  Common  Pleas  in 
any  case  coming  within  the  provisions  of  §  17 ;  although  the 
value  exceeds  twenty  dollars.^  Where  a  writ  of  replevin  for  cat- 
tle, brought  originally  in  the  Court  of  Common  Pleas,  alleged  that 

1  PcrPutnam,  J.,  ldPick.386.  affirming  Wild   v.  Skinner,  23    ib.  251. 

3  Field  &.  Jacobs,  12  Met.  118.  See    Kimball    v.  Adams,  S  N.  H.  188; 

*  Ilnd.  Brown  v.  Smith,  I  ib.  36 ;  also,  Masfi.  Gen. 
«  Bills  V,  Vose,  7  Post.  212.  Sts. 

*  Ibid.  7  Sackett  v.  Kellogg,  2  Cash.  88.    See 

*  Pickard  v.  Howe,  12  M\st.  198,  over-    Gen.  Sts. 
ruling  BtvLco  v.  Uoldcn,  21  Pick.  187 ;  and 
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the  cattle  were  ^^  now  detained  in  the  town  pound  ; "  and  the  de- 
fendant moved  that  the  action  be  dismissed,  on  the  ground  that 
it  was  brought  for  the  replevin  of  beasts  distrained  or  impounded, 
in  order  to  recover  a  penalty  or  forfeiture  supposed  to  have  been 
incurred  for  their  going  at  large,  or  to  obtain  satisfaction  for 
damages  alleged  to  have  been  done  by  them,  and  consequently 
that,  by  the  Rev.  Sts.  ch.  118,  §  17,  the  action  should  have  been 
commenced  before  a  justice  of  the  peace.  Held,  that  it  did  not 
appear  on  the  face  of  the  writ,  that  the  action  was  brought  for 
any  of  the  causes  stated  in  §  17  of  the  same  chapter.  But  if  it 
appear  aliunde^  in  the  course  of  the  trial,  that  the  cause  of  action 
is  within  §  17,  a  motion  may  then  be  made,  and  the  action  dis- 
missed, on  the  ground  that  the  court  has  no  jurisdiction.^ 

§  16.  In  Connecticut,  it  is  liot  essential  to  the'  regularity  of  a 
Writ  in  replevin,  that  the  bond  should  appear  at  length  on  the 
face  of  the  writ,  or  disclose  the  fact,  that  the  property  belonged  to 
the  plaintiff,  or  had  been  impounded  oi:  distrained.^ 

§  17.  In  Massachusetts,  it  is  no  ground  for  dismissing  a  writ  of 
replevin,  that  two  cows,  included  therein,  are  appraised,  in  the 
appraisers'  certificate,  at  one  sum.^ 

J  Sackett  r.  Kellogg,  2  Cosh.  88.  *  Mansir  v.  Crosby,  6  Gray,  334. 

*  Watson  V,  Watson,  9  Conn.  140. 
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CHAPTER   III. 


DISTRESS  FOR  BENT. 


1.  General  principles — practice  in  differ-      2.  Plendinp;,  evidence,  verdict,  jadgmenL 
ant  States.  17.  Miscellaneoas  points. 

•  

§  1.  Repleyin  is  also  the  appropriate  remedy  in  case  of  an  un- 
lawful distress  for  rent.^  (a) 

§  2.  No  venue  is  necessary  to  a  demise,  in  an  avowry,  for  a  dis* 
tress,  &C.2 

§  3.  On  the  issue  of  "  no  rent  in  arrear,"  the  title  of  the  plain- 
tiff does  not  come  in  question.^ 

§  4.  A  defendant  cannot  make  cognizance,  as  bailiff  of  hi? 
father,  for  rent  inarrear  due  to  his  father,  where  the  distress  had 
been  made  in  the  name  and  in  the  right  of  the  avowant,  notwith- 
standing ho  had  autliority  from  his  father  to  make  the  distress.^ 

§  5.  Where  the  defendant  put  in  five  cognizances,  acknowledg- 

1  See  Bloomer  v.  Jcrkel,  8  Wend.  448.        *  Swearinger  v,  Magmder,  4  Har.   & 
s  Davis  V.  Tyler,  18  Johns.  490.  M'Hen.  347. 

s  Williams  v.  Smitli,  10  S.  &  B.  203. 

I 

(o)  In  New  Tork,  thongh,  since  2  Rev.  the  defect  in  the  avowry  is  fatal,  on  enor. 

St8.  529,^  41,  an  avowry  that  the  goods  Hill  u.  Stocking,  6  Hill,  277. 

were  taken  by  wav  of  distress  for  rent  need  An  avowry,  setting  up  distress  on  parcel 

not  set  forth  the  landlord's  title  in  detail,  of  the  demised  premises,  mast  show  tho 

nor  name  any  person  certain  as  the  tenant;  facts  essential  to  the  landlord's  right  to  dis- 

it  mast  show  all  the  essential  facts  giving  train  with  as  much  certainty  as  an  avowry 

the  right  to  distrain.    An  avowry,  that  the  relating  to  the  whole.  lb. 

goods  were  taken  by  way  of  distress  for  The  omission  of  the  requisite  averroeota 

rent  due  from  one  W.,  who  occupied  as  a  cannot  be  aided  by  setting  forth  the  dbtresa- 

tenant  from  a  certain  demise,  &c.,  but  not  warrant  and  affidavit.  lb. 

stating  tenancy  under  the  defendant  or  But  it  is  not  necessary  to  set  forth  the 

any  other  person   from  whom  he  derived  warrant  and    affidavit  in    the    avowry ; 

title,  is  insufficient,  inasmuch  as  it  does  a  general  averment  of  the  distress  is  snffi- 

not  show  that  tho  defendant  was  landlord,  cient.  lb. 

Hill  V.  Stocking,  6  Hill,  277.     See  Christ-  In  Virginia,  it  has  been  held,  thatby  stat- 

man  u.  Floyd,  9  Wend.  340;  Burr  v.  Van  tlte,  replevin  lies  only  in  case  of  distress  for 

Buskirk,  3  Cow.  263  ;    Webber  v.  Shear-  rent.  But  such  statute  is  not  retrospective, 

man,  6  Hill,  20.  Vaiden  t;.  Bell,  3  Rand.  448. 

Ajid  though   the  plaintiff  plead  over.  In  Connecticut,  that  it  lies  only  in  case 

thus  assuming  that  the  relation  of  landlord  of  attachment  and  distress.    Vvatson  v, 

and  tenant  is  sufficiently  set  forth,  and  the  Watson,  9  Conn.  140. 
defendant  obtain  a  verdict  and  judgment ; 
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ing  the  taking  of  goods  for  distress,  throe  of  them  good  and  two 
bad,  and  a  general  judgment  of  retomo  haAendo  was  entered,  on 
default  of  the  plaintiff  to  plead ;  tlie  judgment  was  reversed  fop 
defective  pleading.^ 

§  6.  The  defendant  may  avow,  generally,  for  rent  in  arrear ; 
but,  if  he  state  the  lease  specially,  he  must  state  it  truly .^  So  the 
time  at  which  the  rent  was  payable,  and  the  amount  duo,  must  be 
proved  as  laid.'  So  in  New  York,  if  the  defendant  set  forth  the 
name  of  the  person  claimed  to  be  tenant,  instead  of  availing  him- 
self of  the  statute  in  tliis  particular,  he  will  be  bound  to  prove  tlie 
allegation  as  laid.*  So  where  three  defendants  avow  for  rent  ia 
arrear,  and  a  fourth  makes  cognizance,  proof  of  a  demise  by  one 
does  not  support  tbe  issue/ 

^  7.  If  the  plea  to  such  an  avowry  be,  that  the  tenancy  of  thls^ 
person  named  had  ceased,  by  assignment,  &c.,  before  the  time  for 
which  the  rent  accrued,  and  issue  be  joined  thereon ;  the  plaintiff 
may  prove  the^allegation,  thougli,  independent  of  the  state  of  thi9 
pleadings,  and  upon  the  merits  as  disclosed  by  the  evidence,  the  alle- 
gation appears  to  be  immaterial.^  So,  as  we  have  seen,  the  defendant 
may  avow,  generally,  for  rent,  and  adapt  liis  proof  to  the  avowry .^ 
So,  in  replevin  for  goods  distrained  for  rent,  tlie  defendant  avow- 
ing the  distress  may  recover  a  less  sum  than  the  avowry  alleges 
to  be  due.  The  avowry  need  not  state  the  exact  amount  of  rent 
in  arrear.  The  amount  unpaid  is  not  descriptive  of  the  identity 
of  the  obligation  out  of  which  the  right  to  a  redelivery  of  the 
goods  arises.^ 

§  8.  In  replevin  for  taking  the  goods  of  the  plaintiff  in  a  bouse 
and  close,  the  defendant  made  separate  avowries  as  to  the  house 
and  close,  avowing  the  taking  in  each  as  for  rent  in  arrear,  in 
respect  of  each,  to  which  avowries  the  plaintiff  pleaded  in  bar,  that 
tbe  defendant  took  one  joint  distress  upon  the  house  and  close  for 
and  in  respect  of  tbe  several  arrears  of  rent.  Held,  the  plea  was 
bad.» 

§  9.  Where  a  plaintiff  in  replevin,  to  an  avowry  for  rent,  pleads 

^  Pike  V.  GandaU,  9  Wend.  149.  not  to  bo  in  conflict  with  the  case  of  Walt- 

'  Taylor  v.  Moore',  S  Uarring.  6.  roan  v..  Allison,  10  Barr,  464,  which  "^e- 

'  Waltman  v.  Allison,  10  Barr,  464.  cides  tliat  only  mattere  descriptive  of  the 

*  Hill  p.  Stocking,  6  Hill,  277.  contract  of   demise    most    be  proved  as 
^  Ewing  v.  Vanarsdall,  I  S.  &  R.  370.  laid.") 

*  Hill  o.  Stocking,  6  Hill,  277.  »  Phillips  v.  Whitsed,  6  Jor.  (N.  S.),  727 
^  King  V.  Lembden,  4  Har.  2S3.  29  L.  J.,  Q.  B.  164. 

*  Barr  v.  Hiighes,  44  Penn.  516.   (Held 

2* 
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a  tortious  eviction  by  the  landlord;  such  plea  is  not  sustained  hj 
proof,  that  the  landlord  entered  by  virtue  of  summary  proceedings 
under  tho  landlord  and  tenant  act  for  non-payment  of  tho  rent* 
Although  such  entry  be  found  by  a  special  verdict,  the  landlord, 
under  such  verdict,  is  entitled  to  a  judgment,  non  obstante  vere- 
dicto.^ 

§.10.  A  set-off  of  repairs  cannot  be  pleaded  to  an  avowry.^  But 
such  plea  ought  to  be  objected  to  by  demurrer.^ 

§  11.  On  a  distress  for  rent  in  arrear,  at  a  share  rent,  a  witness, 
who  examined  the  crop  to  form  an  opinion  as  to  quality,  may 
give  that  opinion  in  evidence.* 

§  12.  A  verdict  in  favor  of  tho  defendant,  both  on  the  plea  of 
non  cepit  and  an  avowry  for  rent,  is  erroneous.  If  the  avowry  is 
sustained,  the  verdict  on  the  issue  of  non  cepit  should  be  for  tho 
plaintiff.* 

§  13.  On  an  avowry  for  rent  in  arrear,  judgment  is  for  tlie  sum 
found  due  for  rent,  with  costs,  &c.^  ' 

§  14.  In  Delaware,  the  value  of  a  rent  in  kind  may  be  found  bj 
the  jury  without  appraisers.^ 

§  15.  In  Mississippi,  by  statute,  when  property  is  distrained  for 
rent,  a  claimant  may  replevy  it,  and,  if  he  be  cast  in  the  suit, 
judgment  shall  be  entered  against  him  for  double  the  amount  of 
the  rent ;  but,  to  authorize  such  judgment,  tho  property  must  be 
replevied  or  delivered  to  the  claimant.® 

§  16.  In  Virginia,  the  court  will  hear  evidence  after  verdict, 
tending  to  show  that  the  landlord  distrained  for  more  rent  than 
was  due,  in  order  to  avoid  the  entry  of  judgment  for  double  the 
value  of  the  rent,  and  confine  it  to  the  rent  only.® 

§  17.  Replevin  lies  by  a  tenant  against  his  landlord,  upon  lea- 
der of  the  rent  in  arrear  after  levy  of  the  distress,  but  before 
removal  or  impounding  of  the  goods.^^ 

§  18.  In  case  of  rent  and  an  avowry,  the  amount  is  the  only 
question,  and  the  damages  are  nominal.^^ 

§  19.  To  an  avowry,  a  plaintiflF  pleaded  a  prior  seizure  under  a 


1  McCorty  V,  Hudsons,  24  Wend.  291.  '  Crawford  v,  Wright,  5  Hnr.  59. 

2  Goslin  V,  Reddin,  3  Har.  9.  «  Pinchard  v.  Randell,  1  How.  50&. 

*  Ibid.  «  Maxwell  v.  Light,  1  Call,  117. 

*  Townscnd  ».  Bonwill,  5  Har.  474.  W  HiUon  v.  Blain,  2  Bai.  168. 

*  Hill  p.  Stocking,  6  Hill,  277.  n  Peyton  v.  Bobertson,  9  WheaiL  527. 
«  Clark  V.  Adair,  3  HarriDg.  113;  Cald- 
well V,  CleadoD,  ib.  420. 
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writ  of  replevin  issued  in  liis  favor  against  tho  tenant,  and  that 
tbe  defendant  took  the  goods  before  a  reasonable  time  had  elapsed 
for  their  removal ;  but  not  that  any  affidavit  or  bond  was  ever 
delivered  to  the  officer  by  whom  the  writ  was  executed.  Held 
bad.  And,  it  seems,  after  the  seizure  of  property  on  demised 
premises  by  a  writ  of  replevin,  it  is  to  be  deemed  in  custodid  legisj 
and  is  not  liable  to  distress  for  rent  until  a  reasonable  time  for  its 
removal  has  elapsed.^ 

§  20.  An  avowry  in  replevin,  that  the  goods  were  taken  by  way 
of  distress  for  rent,  need  not  expressly  show  that  the  distress  was 
made  by  an  officer,  nor  that  the  proper  affidavit  was  annexed  to 
the  warrant.' 

§  21.  In  replevin  for  goods  distrained  for  rent,  against  the 
officer  serving  the  warrant,  the  defendant  pleaded  the  warrant  in 
justification,  and  the  replication  admitted  the  warrant,  and  did 
not  deny  that  there  was  any  rent  in  arrear  and  due  when  the 
warrant  issued,  but  did  deny  that  any  was  due  on  two  certain 
days,  neither  of  which  was  named  in  the  warrant  or  pica  of  the 
defendant.  On  demurrer,  the  replication  was  held  insufficient, 
and  the  defendant  entitled  to  a  return.^ 

1  Milliken  v.  Scyle,  6  Hill,  623.  «  Powell  v.  Triplett,  6  B.  Mon.  420. 

'  Webber  v.  Shearman,  6  HU),  20. 
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CHAPTER  IV. 


PROPERTY  AND  POSSESSION   NECESSARY  TO   MAINTAIN  REPLEVIN. 

1.  Right  of  poBseuion  neceesary  and  anffi-  14.  Case»  of  mnnafactare  to  order,  incoin- 

cient  plete  sale  or  delivery,  &c. 

2*  Qualified  poneasion  or  special  property.  20.  lo  case  of  llie  decease  of  a  party  inter* 

6.  PlaiatifT  must   prevail  upon  his  own  esteJ. 

title.  21.  Title  gnined  by  service  of  ft  Trrit  of 

10.  Pleading,  evideocei  &c.,  in  relation  to  replevin  ana  bond;  sale  by  the  plaiutiflf  in 

property  and  possession.  replevin. 

8S.  Title  and  possession  of  the  defeniUiit. 

§  1.  It  is  tho  prevailing  and  almost  universal  rule,  that  tho 

plaintiff  in  replevin  must  have  a  right  to  immediate  possession; 
and  also,  that  such  right,  as  against  a  wrong-doer,  without  refer* 
enco  to  property  or  actual  possession,  will  be  sufficient  to  maintain 
the  action.^  (a)    Thus  a  mortgagee  cannot  replevy  the  property, 

1  Wespolo  r.  Smith,  4  Blackf.  304 ;  In-  v.  Eppcrly,  6  Pick.  42 ;  Dnnham  r.  Wvdc- 

grahnm  v.  Mnrtin,  3  Shep.  373 ;  Moorman  off,  3  Wend.   280 ;    Chinn  v.  Kiissell,  2 

V,  Quick,  20  Ind.  167;  Shaddon  v.  Knott,  Blackf.  172;   Williams  v.  West,  2  Ohio 

2  Swan,  358;   46  Maine,  408;  Prater  v,  (N.  S.),  82;  Warner  v.  Matthews,  18  111. 

Frazior,  6  Eng.  249  ;  7  Jones,  251  ;  Noble  83 ;  M'Coy  v,  Cadle,  4  Iowa,  557. 
17.  Farkman,  24  Ind.  414.    Bat  see  Pratt 

(a)  Upon  this  ground,  damages  can  only  in  issne.    Thomas  v,  Spofibrd,  46  Maine, 

he  given  for  interference  with  the  posses-  408. 

aion.    Therefore  (in  Maryland),  in  a  suit  on  The  mle  stated  in  the  text  generally  pre- 

the  bond  for  damages,  the  dcfendiint  can-  vails  in  American  law.    The  following  are 

not  show  tide,  since  some  title  in  the  plain-  the  slight  moditications  of  it  in  somo  of  the 

tiflf  has  been  foind  in  the  replevin  suit ;  but  States :  — 

he  may  show,  in  mitigation  of  damages.  In  New  York,  in  replevin  in  the  cepii, 

that  tho  plaintiff's  title  was  to  a  short  pos-  where   the  issue   is    upon   the  plaintiff's 

session  only.  Cumberland,  &c.  v.  Tilghman,  property  he  must  prove  a  right  to  posses- 

13  Md.  74.  sion.    Redman  v,  Hendricks,  1  Sandf.  32. 

In  Minnesota,  in  the  action  substituted  Where  a  chattel  is  tortiously  taken  from 

for  replevin,  the  plaintiff  must  allege  such  the  actual  or  constructive  possession  of  the 

title  OS  shows  him  entitled  to  the  posses-  owner,  he  may,  at  his  election,  bring  tres- 

sion.    Bev.  Sts.  p.  340,  ch.  70,  S  86-88,  do  pass  de  ban.  aspor.  or  replevin  in  ^Off  cepiL 

not  change  this  rule.    Loomis  i;.  Youle,  1  Ely  v.  Ehle,  3  Comst.  506. 

Min.  175.  The  law  requires  a  legal  title  or  special 

Where,  upon  a  plea  of  non  detindj  tho*  property,  with  right  of  possession.     Dod- 

verdict  was  that  the  defendant  "  did  unlaw-  worth  t^.  Jones,  4  Duer,  201 ;  UiU  v.  Robin- 

fully  detain  the  goods,"  but  was  silent  as  son,  16  Ark.  90. 

to  the  ownership ;  the  judgment  only  de-  The  plaintiff  must  have  tho  general  or 

cided  tho  right  to  retain  tl^  goods.    Em*  special  property,  and  the  right  of  posses- 

mons  V.  Dowo,  2  Wis.  322.  sion.    He  must  be  the  owner,  or  lawfully 

In  replevin,  the  question  of  value  ia  not  entided  to  possession  by  virtue  of  special 
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where  he  has  not  the  right  of  possession,  till  breach  of  condi- 
tion.^ 

§  2.  A  qualified  possession  sustains  replevin.'  So  one  who  has 
a  special  property  in  a  chattel  may  bring  replevin  against  the  seller 
of  the  chattel,  for  refusing  to  deliver  it.^ 

§  3.  In  replevin  between  the  general  owner  of  property  and  one 
having  a  special  interest  therein,  the  measure  of  damages  in  favor 
of  the  latter  is  the  value  of  such  interest.^ 

§  4.  By  agreement  between  A  and  B,  A  was  to  furnish  funds 
to  purchase,  in  his  name,  a  certain  quantity  of  timber  from  differ- 
ent persons,  to  be  selected  in  the  woods,  standing,  by  B,  and  to  be 
cut,  hewn,  rafted,  and  delivered  by  him  at  T.,  for  which  he  was  to 
receive  so  much  per  cubic  foot.  Held,  A  had  the  general  prop- 
erty in  timber  got  out  under  the  contract,  and  which  B  was 
transporting  to  T.,  but  no  right  of  possession.    That,  as  between 

1  Curd  9.  Wander,  5  Ohio  (N.  S.),  92.  Train,  3  ib.  255  ;  Baker  v,  Falen,  16  Moss. 

Bee,  further,  Bocanl  v.  Jones,  9  Huraph.  147. 

739;  Smith  v,   Williamson,  1   Har.  &  J.        >  Mead  t;.  Eilday,  2  Watts,  110. 
147;  Bradley  r.  Michael,  1  Smith,  346;        ^  Woods  o.  Nixon,  Addis.  131. 
Cdllint  V.  Evans,  15  Pick.  63 ;  Wheeler  v.        «  Rhoads  u.  Woods,  41  Barb.  471. 

piopertj.    Rockwell  v.  SaimdcrSi  19  Barb,  a  naked  possession,  or  a  right  of  possession 

473.  coupled  with  the  beneficial  interest,  will 

And  the  owner  is  in  constructive  posses-  do.    Freshwater  v.  Nichols,  7  Jones,  251. 
•ion  within  this  rule,  although  a  bailee  may        In  Maine,  either  a  general  or  special 

hare  actual  possession.    Ely  v.  Ehle,  3  property  will  sustain  an  action  of  replevin. 

Comst.  506.  As  between  a  school-district  and  a  stnineer, 

A  declaration  in  replevin  for  taking  and  the  possession  of  the  records  by  the  clerk  is 

detaining  eoods  must  show  that  the  plain-  the  possession  of  the  district,  and  replevin 

tiff  has  either  a  eeneral  or  special  property  may  be  maintained  in  the  name  of  the  cor- 

in  them.    An  allegation  that  he  is  enUtiea  poratlon.   School,  &c  v.  Lord,  44  Maine, 

to  the  posHnlon  will  not  answer.    Fattison  374. 
9.  Adams,  7  Hill,  126.  In  Missouri,  replevin  has  been  held*  to 

In  Arkansas,  it  is  not  sufficient  to  prove  require  general  or  special  property;  mere 
that  the  plaintiff  had  a  legal  title,  but  he  possession  is  insufficient.  Broadwater  v. 
most  also  show  that  he  was  entitled  to  pos-  Dame,  10  Mis.  277.  But  a  later  case  de- 
session,  and  that  the  defendant  wrongfully  cides,  that,  to  maintain  an  action  to  recover 
detained  it.  Becbe  v.  DeBaun,  3  £ng.  510.  specific  personal  property,  the  plaintiff  must 

Though  it   is    not    necessary  that   the  have  the  title  or  right  of  possession.    Fil- 

plaintiff  should  once  have  had  actual  pos-  kington  v.  Trigg,  28  Mis.  95. 
session  and  bailed  it,  &c    Ib.  In   South  Carolina,  the  plaintiff  must 

Where    the    plaintiff  has  the  right  of  allege  that  the  goods  distramed  were  his 

property,  either  general  or  special,  and  of  own,  or  were  taken  from  his  possession. 

immediate  possession,  of  a  chattel  taken  or  8  Rich.  24. 

detained  by  the  defendant,  the  action  of       In  Indiana,  a  general  or  special  property 

replevin  in  the  detinei  lies,  as  now  regu-  in  goods,  accompanied   with    possession, 

lated  by  statute.    Cox  v.  Marrow,  14  ^k.  either  actual  or  constructive,  or  a  right  to 

603  ;  Wilson  v.  Royston,  2  Pike,  315.  immediate  possession,  and  unlawful  taking 

In  North  Carolina,  replevin  will  only  Ho  or  detention,  is  sufficient  to  support  re- 
in the  case  of  an  actual  taking  out  of  the  plevin.    Walpole  v.  Smith,  4  Blackf.  304 ; 
possession  of  the  plaintiff.    Cummings  v,  Clark  v.  Heck,  17  Ind.  281. 
M'GUl,  2  Mnrph.  357.  In  Connecticut,  in  replevin  for  eoods 

As  against  wrong-doers  and  trespassers,  attached,  the  plaintiff  can  recover  onTv  by 

a  paramount  right  of  property  is  not  neoes-  proving  himself  to  be  the  owner  of  them. 

to  support  an  action  of  replevin ;  but  Tomlinson  v.  Collins,  20  Conn.  364. 
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Ae  parties,  B  had  a  special  property  and  right  of  possession,  liable 
to  levy  and  sale  on  execution ;  and,  in  an  action  of  replcvm 
brought  by  C,  an  execution  purchaser,  against  B,  A's  general 
property  was  not  a  good  defence.  That  G  was  entitled  to  recover, 
having  the  right  of  possession  as  against  B,  and  the  right  of  prop- 
erty, united ;  but,  as  he  had  gained  only  a  special  property,  he 
could  only  haye  a  rerdict  finding  the  prc^ierty  in  him,  and  an 
assessment  of  the  value  at  the  amount  of  B*s  special  propertj 
therein,  to  wit,  the  agreed  price  per  foot,  deducting  the  cost  of 
transportation  to  T.  Also,  that  tlie  case  presented  merely  a  ques* 
tion  of  law  for  the  court.^ 

§  5.  The  assignee  of  goods  under  attachment,  having  paid  the 
claim  of  the  first  attaching  creditor,  may,  upon  giving  the  officer 
notice  of  such  payment  and  of  the  assignment,  and  demanding 
possession  of  the  goods,  maintain  replevin  therefor  against  bim, 
the  delivery  of  the  instrument  being  a  sufficient  delivery  of  the 
goods.*  "Bat  a  receiptor  to  an  officer,  or  any  other  bailee  for  safe- 
keeping merely,  has  not  sufficient  interest  to  maintain  replevin.' 

§  6.  A  plaintiff  in  replevin,  as  in  other  actions,  must  prevail  on 
the  strength  of  his  own  title ;  and,  if  ho  fails  to  show  a  title  in 
himseir,  it  is  immaterial  whether  the  defendant  has  or  has  not  anj 
title ;  ^  and  the  burden  is  upon  him  to  prove  his  title,  more  es- 
pecially if  property  in  a  stranger  is  pleaded,  although  not  proved.^ 
But,  if  he  show  a  primd  facie  right,  he  must  recover  as  against  all 
who  do  not  prove  better  title.^ 

§  7.  In  an  action  of  replevin,  it  appeared  that  A,  the  former 
owner  of  the  property,  became  an  insolvent  debtor,  but  his  assignee 
had  taken  no  possession  and  made  no  conveyance  of  the  propertj. 
The  plaintiff  claimed  under  a  conveyance  from  B  prior  to  the 
insolvency.  The  action  was  brought  against  a  sheriff  who 
attached  the  property,  after  the  insolvency,  as  belonging  to  A,  in 
whose  possession  it  remained.  It  was  held,  that,  whether  it  was 
attachable  or  not,  the  plaintiff  could  not  maintain  the  action,  as 
he  could  derive  title  only  from  the  assignee ;  and  that  he  must, 
like  plaintifis  in  other  actions,  maintain  his  case  on  the  strength 

1  WeftTCT  V.  DaH>y,  4S  B«rt>-  411-  *  Johnson  v.  Neale,  6  AHen,  227. 

«  Whipple  V.  Thajer  16  Pick.  25.  »  SimccAe  v.  Frederick,  1  Cart.  54. 

•  Warren  v.  Lei^jj  'g  ]hltf«-  2^ ;  P««^        *  Ing«wol «».  Emmenon,  1  Cart.  76. 
kj  V.  Foster,  ib.  n^ .'  ^jiterman  v,  Rob- 
uuon,  5  ib.  303.     o^  cr^^nflon  r.  McFar- 
iand,  18  PSckTS?.  ^  Stf»P^"  '*  """"^ 
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<jt  his  own  title  or  claim,  ia  the  absence  of  wliich  proof  it  is  im- 
material whether  the  defendant  has  or  has  not  any  title*^ 

§  8.  So  replevin  cannot  be  maintained,  merely  by  evidence  of 
the  defendant's  having  gone  into  insolvency,  and  the  failure  of  his 
assignee  to  appear  and  defend.  The  plaintiff  is  still  bound  to 
give  affirmative  proof  of  title.  ^^  Neither  the  assignment  nor 
omission  to  intei^Mse  could  oblige  the  defendant,  without  being 
heard,  to  suffer  judgment  against  him  in  favor  of  theses  who  prove 
BO  title,  and  from  which  a  certificate  would  not  protect  him."  ^ 

^  9.  An  officer,  upon  a  writ  against  A,  in  favor  of  B,  attached 
personal  property.  0  served  upon  him  and  upon  B  a  notice  that 
a  replevin  suit  would  be  brought,  and  the  next  day  the  writ  of 
replevin  was  served  upon  the  officer.  After  the  notice,  and  before 
service  of  the  replevin  writ,  the  attachment  suit  was  withdrawn, 
and  the  officer  delivered  the  property  to  A.  0  applied  for  a  man- 
damus, to  compel  the  officer  to  deliver  the  property  to  the  officer 
serving  the  writ  of  replevin ;  alleging  that  C  was  in  posses- 
sion of  tlie  property  at  the  time  it  was  attached,  but  not  that  he 
was  the  owner,  nor  that  the  writ  of  replevin  alleged  such  owner- 
ship. The  officer  returned  upon  the  writ  of  mandamus  the  with* 
drawal  of  the  attachment  suit,  and  the  delivery  of  the  property  to 
A.  To  this  C  demurred.  Held,  1.  That  the  return  would  seem 
to  be  sufficient,  since  the  object  of  the  statute,  providing  for  the 
action  of  replevin  in  such  cases,  was  to  give  a  claimant  of  the 
property  an  opportunity  to  try  the  question  of  title,  and  C  could 
try  this  question  in  a  suit  against  the  original  defendant  as  well 
as  in  the  replevin  suit.  2.  But,  whether  the  return  was  in  itself 
sufficient  or  not,  it  was  sufficient  for  the  application,  which  was 
clearly  demurrable  in  not  alleging  that  the  property  sought  to  be 
replevied  belonged  to  the  plaintiff  therein.^  (It  was  doubted 
whether  the  application  was  not  insufficient,  in  not  also  averring 
that  the  writ  of  replevin  contained  an  allegation  of  property  in 
the  plaintiff.) 

§  10.  The  declaration  stated  the  chattels  to  be  the  property  of 
the  plaintiff,  and  the  plea  to  an  avowry  and  cognizance,  tliat 
the  property  and  possession  of  the  chattels  were  in  the  plaintiff. 
Held,  no  departure  from  the  declaration,  there  being  nothing  in 

1  Johnson  p.  Noale,  6  Allen,  227.  '  Mcriden,  &c.    v,  Whedon,  31  Conn. 

*  U«Uect  V.  Fowlor,  8  Allen,  93,  per    118. 
Metcair,  J.  94. 
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the  declaration  inconsistent  with  the  possession  alleged  in  the 
plea.^ 

§  11.  In  replevin  for  two  oxen,  the  defendant  pleaded  that  thej 
were  not  the  property  of  the  plaintiff,  and  issue  was  joined 
thereon.  The  plaintiff  had  leased  the  oxen  for  three  montlis, 
during  which  they  were  attached  by  the  defendant,  a  deputy 
sheriff,  as  the  property  of  the  lessee.  Held,  the  action  could  not 
be  sustained,  inasmuch  as  the  plaintiff  had  not  the  right  of  posses- 
sion; and,  although  the  term  had  expired  before  judgment,  a 
return  was  ordered,  because  the  question  in  whom  was  the  general 
property  had  not  been  tried.^ 

§  12.  A  delivered  to  B  cattle  claimed  by  B  as  his  own,  upon 
receiving  a  receipt  from  him,  conditioned  to  return  them  if  B  did 
not  prove  his  title  satisfactorily  to  A.  Upon  replevin  brought  for 
non-delivery,  A  not  being  satisfied  with  B's  evidence,  held,  evi- 
dence of  B's  title  was  admissible.^ 

§  13.  By  a  bill  of  sale,  eight  family  pictures  were  conveyed  to 
A  by  his  grandmother,  subject  to  a  life-interest  in  her.  At  her 
death,  he  took  tliem  to  his  father's  house,  and  his  father  removed 
tliem  to  his  daughter's  house,  when  he  went  there  to  reside. 
Later,  the  father  brought  an  action  for  these  pictures  against  his 
daughter's  husband,  and  made  an  affidavit  that  '^  he  is  owner  "  of 
the  pictures.  The  father  died  pending  this  action,  and  A  then 
began  a  similar  action,  in  which  this  affidavit  was  objected  to  his 
title,  but  it  was  not  shown  that  A  ever  read  it.  It  was  proved, 
however,  that  he  signed  an  undertaking  in  that  action  as  surety 
for  his  father,  which  recited,  that  the  plaintiff  therein  ^^  has  made 
an  affidavit  that  the  defendants  wrongfully  detain  certain  personal 
property,  Ac,  and  the  plaintiff  claims  the  immediate  delivery,' 
Ac.  The  attorney  who  brought  that  action  proved,  that  he  ad- 
vised that  suit  to  be  brought  by  A  as  owner,  but  that  the  father 
insisted  on  bringing  it  as  bailee,  and  was  advised  that  he  could  do 
so.  Held,  the  finding  of  the  court  at  special  term,  *'that  the 
plaintiff  (A)  is  the  owner  of  the  eight  several  pictures  mentioned," 
ought  not  to  be  disturbed.  The  expenditure  of  money  on  the 
pictures  by  the  defendant,  without  objection  by  the  plaintiff,  the 
former  not  claiming,  nor  the  latter  disclaiming,  their  ownership, 
will  not  bar  the  plaintiff's  recovery.* 

1  Judd  i;.  Fox,  9  Cow.  259.  »  Dimond  v.  Downing,  2  Wis.  498. 

*  CoLns  V.  EvaDS,  15  Pick.  63.  «  Hunt  v.  Mooltrie,  1  Bosw.  531. 
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§  14.  Replevin  will  not  lie  for  an  article  manufactured  to 
order,  until  it  is  completed  and  delivered.  Thus  A  accepted  an 
order  to  build  a  boat  for  B^  and  proceeded  to  build  one,  which 
he  repeatedly  declared  he  was  building  for  B,  on  the  order ;  but,  af- 
ter it  was  finished,  refused  to  deliver  it.  Held,  B  could  not  main- 
tain replevin  for  the  boat,  his  remedy  being  by  an  action  on  the 
contract.^  So  A  contracted  to  build  a  house  for  B,  and  find  the 
materials,  for  which  he  was  to  receive  his  pay  as  the  work  ad- 
vanced. After  the  house  .was  enclosed,  he  worked  the  house- 
plank,  belonging  to  him,  into  columns  for  a  piazza,  and  removed 
them,  for  convenience,  to  an  adjoining  house,  where  they  were 
levied  upon  by  virtue  of  an  execution  against  A.  Held,  in 
replevin  by  B,  he  could  not  maintain  the  action,  the  materials 
being  personal  property,  and  not  passing  to  B  until  delivery,  or 
until  affixed  to  the  freehold.^ 

§  15.  A,  residing  abroad,  having  contracted  with  a  manufac- 
turer in  Massachusetts  for  the  building  of  certain  machines,  which 
were  to  be  delivered  to  A's  general  agent  here,  by  whom  they 
were  to  be  received  and  shipped,  and  paid  for  out  of  funds  fur- 
nished him  for  the  purpose ;  a  part  of  the  machinery  was  accord- 
ingry  manufactured  and  delivered  to  the  agent,  and  the  whole 
thereupon  paid  for  by  him.  Held,  the  agent,  inasmuch  as  he  was 
to  pay  the  price  only  for  A,  and  charge  it  to  him,  did  not  tliereby 
acquire  any  such  property  in  the  articles  not  delivered,  as  would 
entitle  him  to  maintain  replevin  therefor  against  the  manufac- 
turer.* 

§  16.  A  quantity  of  hides  was  delivered  by  A  to  B,  for  which 
B's  note  was  taken,  at  their  agreed  value,  payable  in  eight 
months.  At  the  same  time,  a  written  "agreement  was  made  by  B 
with  A,  that,  in  case  of  the  non-payment  of  the  note  at  maturity, 
the  leather,  which  was  to  be  manufactured  from  the  hides,  should 
be  redelivered  to  A,  to  be  sold  by  him,  and  the  proceeds  of  the 
sale  to  be  applied  first  to  the  payment  of  the  note,  and  the  sur- 
plus, if  any,  to  be  given  to  B.  Held,  the  property  in  the  hidies 
was  vested  in  B,  and  A  could  not  maintain  replevin  for  them 
against  an  attaching  creditor  of  B.^ 

§  17.  A  writing  in  these  words,  "  We  have  this  day  sold  to  W. 

^  Petten^ni  v.  Merrill,  47  Maine,  109.  '  Dixon  v,  Hancock,  4  Cush.  96. 

'  Johnson  v.  Hunt,  U  Wend.  137.    See        *  Southwick  t;.  Smith,  29  Maine,  228; 
U.  8.  V,  Kennan,  Pet.  C.  168. 
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L.  &  Co.,  four  hundred  tons  of  pig  metal  at  our  landing  or  that 
will  soon  be  delivered  there,"  is  not  such  evidence  of  delivery  to 
the  vendees,  as  will  support  an  action  of  replevin  by  them  against 
one  who  had  obtained  possession,  before  the  arrival  of  their 
agent  at  the  landing  mentioned,  under  a  valid  contract  with  the 
vendor.^ 

§  18.  In  replevin  for  a  mare,  alleged  to  have  been  stolen  and 
sold  by  the  plaintiff's  son,  it  is  error  for  the  court  to  instruct  the 
jury,  that  they  might  infer  a  ratification  of  the  sale  by  the  plain- 
tiff, from  his  delay  to  sue  for  more  than  a  reasonable  time,  to  be 
judged  of  by  them.^ 

§  19.  Where  the  master  of  a  ship  has  received  goods  on  board, 
under  a  contract  to  deliver  them  at  A,  and,  being  with  the  shipper 
in  a  port  short  of  A,  there  refuses  to  proceed  with  the  goods  to 
A  ;  the  shipper  may  replevy  the  goods.  If  the  owner  of  the  ship 
again  replevy  them  from  the  shipper,  upon  these  facts  being  dis- 
closed in  a  plea  in  abatement,  such  second*  writ  shall  abate.  Oth- 
erwise, if  the  master  and  owners  claim  by  distinct  rights.  In 
such  second  writ  of  replevin,  it  is  improper  to  join  the  officer,  who 
served  the  first  writ,  as  a  defendant,  with  the  shipper.® 

§  20.  In  New  York,  in  an  action  of  replevin  (or  to  recover  pos- 
session of  personal  property),  the  plaintiff  cannot  recover,  if  the 
property  belonged  to  a  person  deceased,  and  letters  of  adminis- 
tration have  been  issued,  and  the  plaintiff  has  taken  possession 
wrongfully.* 

§  21.  Questions  of  title  have  arisen,  as  depending  upon  the  pos- 
session of  goods,  obtained  by  the  service  of  a  writ  of  replevin 
itself,  with  the  accompanying  bond.  Thus  A,  by  a  writ  of  re- 
plevin against  B,  obtained  possession  of  B's  property,  and  sold  it 
to  C ;  A's  suit  was  abated  by  his  death,  and  no  judgment  was  ren- 
dered ;  and  B  afterwards  demanded  the  property  of  C,  and,  on  C's 
refusal  to  give  it  up,  replevied  it.  Held,  C  acquired  no  title,  and 
B  might  maintain  replevin  against  him.^  In  this  case,  it  was 
claimed  that  a  plaintiff  in  replevin  has  the  right  to  sell  the  prop- 
erty replevied.  Mr.  Justice  Dewey  remarks  upon  this  proposi- 
tion :  "  If  it  were  limited  to  replevin  in  cases  of  wrongful  distress 
for  rent,  or  of  cattle  damage  feasant,  it  might  be  more  readily  as- 

^  Winslow  0.  Leonard,  24  Penn.  14.  *  Rockwell  v,  Saanders,  19  Barb.  473. 

«  Watkins  v.  White,  3  Scam.  549.  *  Lockwood  ».  Perry,  9  Met.  440. 

'  Portland,  &c.  v,  Stubbs,  6  Mass.  422. 
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sented  to,  as  in  such  cases  the  property  is  held  by  the  defendant 
lA  replevin  for  a  particular  purpose,  and  he  does  not  claim  to 
be  tlie  owner  of  it.  And  where  the  plaintiflF,  who  in  such  case  is 
the  actual  owner,  has  given  the  requisite  security,  by  a  bond,  to 
pay  such  rent,  or  such  damages,  if  the  property  is  not  returned, 
it  may  be  all  that  is  requisite  to  do  perfect  justice."  The  learned 
judge  proceeds  to  comment  upon  the  case  of  Gordon  v.  Jenney,  16 
Mass.  469,  in  which  the  language  of  the  court  would  seem  to 
extend  the  same  principle  alike  to  all  cases  of  replevin.  ^^  The 
case  before  the  court  was  that  of  a  plaintiff  in  replevin,  who  was 

the  real  owner That  had  been  already  settled In 

ordinary  cases  the  purchaser  buys  subject  to  the  question  of  the 
vendor's  title ;  and  we  think  none  the  less  so  because  the  vendor 
has  acquired  his  possession  under  a  writ  of  replevin  issued  upon 
his  own  representation,  and  which  may  be  wholly  unfounded  in 

truth The  plaintiff  in  replevin  has,  by  virtue  of  his  writ, 

acquired  the  right  of  possession  pending  the  action,  and  the  real 
owner  cannot  lawfully  disturb  that  right  during  the  pendency  of 
the  action,  nor  institute  an  action  against  a  third  person  who  may 
become  possessed  of  the  goods.  This  is  precisely  the  extent  of 
the  right.''  ^ 

§  22.  It  is  held  in  Texas,  that,  in  an  action  for  damages  for 
taking  and  carrying  away  property,  the  defendant  may  prove  a 
title,  though  the  property,  when  taken,  was  in  possession  of  the 
plaintiff  by  replevin.  But  where  A  brought  a  suit  against  B  for 
the  recovery  of  slaves,  and  procured  a  writ  of  sequestration  to  be 
issued  and  the  slaves  seized ;  and  B  replevied  the  slaves ;  and  A 
then  forcibly  took  them  out  of  the  possession  of  B ;  whereupon  B 
brought  an  action  of  trespass  against  A :  held,  this  gave  B  the 
legal  custody  and  possession  of  the  slaves,  for  the  purposes  of  the 
first  suit,  and  the  defendant  had  no  right  to  disturb  that  possession ; 
that  it  was  not  competent  for  A  to  prove,  that  he  acted  under  the 
well-founded  belief  that  B  was  about  to  place  the  property  out  of 
the  reach  of  legal  process,  and  to  put  it  out  of  his  power  to  comply 
with  the  condition  of  his  bond ;  nor  that  B,  before  the  first  suit, 
had  wrongfully  taken  the  slaves  out  of  A's  possession,  and  at- 
tempted to  remove  them  out  of  the  State.^ 

§  23.  The  alleged  title  or  possession  of  the  defendant  is  equally 

^  9  Met.  444.  ^  Fowler  o.  Stonnm,  6  Tex.  60. 
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essential  to  the  maintaining  of  an  action  of  replevin  with  that  of 
the  plaintiff.  In  order  to  maintain  replevin  in  the  deiinet^  the  plain- 
tiff must  show  that  the  defendant  had  the  possession,  either  actual 
or  constructive,  by  himself  or  his  agent,  at  the  time  of  the  insti- 
tution of  the  suit.^.(a)  Mere  acts  of  ownership  are  insufficient.' 
In  New  York,  before  the  Revised  Statutes,  the  action  of  replevin 
was  purely  possessory,  and  could  not  be  maintained  against  a 
party  who  had  entirely  divested  himself  of  the  goods  claimed, 
except  where  a  distrainor  for  rent  proceeded  fraudulently  or  in 
violation  of  the  statute  regulating  distresses.  And  the  remedy 
given  by  the  Code,  for  the  "  claim  and  delivery  of  personal  prop- 
erty," cannot  be  maintained,  where  the  defendant  has  not,  in  fact 
or  in  law,  the  possession  or  control  of  the  property  claimed.* 

§  24.  But  it  is  held,  that  replevin  may  be  maintained  against  one 
who  has  wrongfully  taken  the  property,  and  for  a  time  detained  it, 
but  before  commencement  of  suit  sold  and  delivered  it  to  another.* 
And  where  the  plaintiff  fails  to  prosecute  his  suit  with  effect,  the 
law  presumes  title  in  the  defendant,  and  he  has  only  to  prove  the 
amount  of  his  damages  in  order  to  recover  restitution.^ 

^  Beebe  v,  De  Baan,  3  Eng.  510 ;  King       '  Roberts    v,  Randall,  3  Sandf.  707  ; 
V,  Orser,  4  Duer,  431.  Brockway  v.  Barnap,  12  Barb.  847. 

»  Wallace  v.  Brown,  17  Ark.  449.  *  Say  ward  v.  Warren,  27  Maine,  453. 

^  Rickner  v.  Dixon,  2  Greene,  591. 

(a)  Proof  of  demand  is  not  necessary  in    version,  will   dispense  with   proof  of  de* 
all  cases ;  and  conversion  on  the  part  of    mand.  Beebe  t;.  De  Baon,  3  £ng.  510. 
the  defendant,  or  acts  amounting  to  con- 
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CHAPTER    V. 


REPLEVIN  FOR  PROPERTY  TAKEN  BY  LEGAL  PROCESS. 

1.  General  rule  as  to  property  tit  custody  of       17.  Defence  of  an  officer ;  plea,  evidence, 
the  law.  judgment,  &c. 

2.  Goods  in  possession  of  the  plaintiff.  29.  Replevin  in  case  of  snecessive  process- 
8.  Owner  may  replevy,  where  the  property     es. 

is  taken  on  process  against  a  third  person.  82.  Replevin  in  favor  of  an  officer  holding 

4.  What  may  be  talien  by  virtue  of  the  by  legal  process. 

writ  of  replevin  itself.  87.  What  possession  of  an  officer  will  sns- 

7.  Liability  of  an  attaching  or  execution  tain  an  action  against  him. 

creditor.  88.  Successive  suits  of  replevin  ;  justifica- 

8.  Title  or  possession  necessary  to  main-    tion  of  officer  under  the  replevin  writ. 
tain  the  action.  41.  Miscellaneous. 

§  1.  It  is  sometimes  held,  that  goods  taken  under  an  execution, 
being  in  custody  of  the  laWy  cannot  be  replevied  bj  the  defendant 
or  a  stranger ;  (a)  though,  after  they  are  sold,  they  may  be  re- 
plevied by  the  true  owner.^  Replevin  of  goods  taken  on  execu- 
tion has  been  regarded  as  a  contempt^  And  late  cases  in  this 
country  recognize  the  rule,  that,  at  common  law,  replevin  cannot 
be  maintained  against  an  officer,  who  has  the  custody  and  posses- 
sion of  property  under  an  attachment  or  a  valid  execution.^  So 
it  is  held,  that  replevin  will  not  lie  by  the  owner  of  goods 
against  an  officer  attaching  them  as  the  property  of  a  third  person, 
where  the  officer  has  never  had  actual  possession,  and  no  right  to 
possession  other  than  is  founded  upon  the  receipt  for  the  goods 
given  by  the  owner,  in  whose  possession  the  goods  are,  in  which 
there  is  no  acknowledgment  that  the  property  is  not  in  himself.^  So 

1  Cromwell  v.  Owings,  7  Har.  &  J.  55 ;  Leod  v.  Oates,  8  Ired.  387 ;  Goodrich  v. 

Becside  v.  Fischer,  2  Uar.  &  G.  320.  Fritz,  4  Vike,  525 ;  Ilsley  v,   Stubbs,   5 

*  Gilb.  Replcv.  161 ;  Winnard  v,  Foster,  Mass.  280 ;  Smith  v.  HontingtOD,  3  N.  H. 

2Latw.  1191.  76. 

"*  Spring  V,  Bourland,  6  £ng.  658;  Mo-  *  Lathrop  p.  Cook,  2  Shep.  414. 

(a)  The  exemption  of  an  officer,  under  The  owner  of  spirituous  liquors,  seized 
4  5  of  the  Biissonri  act  of  March  3,  1855,  on  a  warrant  lawfully  issued  under  (Mass.) 
from  liability  on  acconut  of  levy  of  an  ex-  St.  1855,  ch.  215,  \  25,  and  legally  served, 
ecntion,  where  a  bond  of  indemnity  has  cannot  maintain  replevin  againstt  he  offi- 
been  given,  as  required  by  the  act,  extends  cer,  for  the  liquors  and  the  vessels  con- 
to  an  action  of  replevin,  brought  against  taining  them.  Allen  v.  Staples,  6  Gray 
him.  St.  Louis,  &c.  v.  CasteUo,  30  Mis.  491. 
124. 
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the  defendant  may  avail  himself  of  a  delivery  to  him,  pursuant  to 
a  writ  of  replevin  issued  out  of  a  court  of  competent  jurisdiction 
in  another  State,  the  litigants  and  the  thing  delivered  being  sub- 
ject to  the  law  of  the  place  of  delivery.^  And  this,  on  a  plea 
of  property  and  without  special  plea.  Though,  wliiJre  a  motion  in 
arrest  of  judgment  is  made  on  the  ground  of  process,  the  defend- 
ant, having  neglected  to  demur  to  the  declaration,  cannot  recover 
costs.2  So  a  defendant  in  execution,  whose  property  is  levied  on, 
cannot  prosecute  a  writ  of  replevin,  although  the  property  may  be 
^exempted  by  law.^  So  it  is  held,  that  replevin  does  not  lie  against 
an  officer  who  has  received  the  amount  of  an  execution  after  a 
levy.* 

§  2.  The  qualified  rule  is  sometimes  adopted,  that  an  owner 
in  possession  of  goods,  which  are  taken  on  execution  against  a 
stranger,  may  replevy  them.^  But  not  where  they  are  taken  from 
the  possession  of  the  debtor.^ 

§  3.  But  the  distinction  is  made,  and  now  generally  prevails, — 
sometimes  depending,  however,  upon  express  statute,  —  that  al- 
though goods,  taken  by  a  sheriflF  on  execution  out  of  the  posses- 
sion of  the  defendant  in  the  execution,  being  in  the  custody  of  ike 
lawy  cannot  be  replevied;  if  an  officer,  having  an  execution 
against  A,  undertakes  to  execute  it  on  goods  in  the  possession  of 
B,  B  may  bring  replevin  for  them."  So  an  officer  is  not  protected 
in  taking,  under  a  writ  of  replevin,  the  property  of  a  third  per- 
son in  no  way  a  party  to  the  replevin  suit,  although  the  goods 
seized  are  the  specific  chattels  which  the  writ  of  replevin  directs 
him  to  take.^ 

§  4.  Questions  have  often  arisen  in  reference  to  the  authority 
of  an  officer  by  virtue  of  the  writ  of  replevin  itself.  It  is  held, 
that  a  writ  of  replevin  does  not  justify  the  taking  of  property 
from  one  not  in  possession.;  and  the  owner,  if  in  possession,  may 
maintain  an  action  against  the  officer.  The  court,  in  Ohio, 
remark :    "  While   the  rights  of  the  defendant  are  sedulously 

^  Lowry  v.  Hall,  2  Watts  &  Serg.  129.  ?  Thompson  v,  Bulton,  14  Johns.  84;  5 

3  Hathaway  v.  St.  John,  20  Conn.  343.  Mass.  280,  Mass.  Sts.  1789,  ch.  26  ;  Hanna 

'  Reynolds  v,   Sallee,  2  B.  Mon.  18;  v.  Steinherger,  6  Blackf.   520;    Clark  p. 

Safibll  V.  Wash,  4  ib.  92.  Skinner,  20  Johns.  465 ;  Chinn  v.  Russell, 

*  Gardner  v,  Campbell,  15  Johns.  401.  2  Blackf.  172;  Loaisvillo,  &c.  v.  Holbom, 

*  Judd  «.  Fox,  9  Conn.  259.  ib.  267 ;  Philips  v,  Harriss,  3  J.  J.  Mar. 
«  Kellogg  V,   Churchill,  2  N.  H.  412;  121 ;  Caldwell  v.  Arnold,  8  Min.  265. 

Melcher  p.  Lamprey,  20  ib.  403.  ^  Stimpson  v.  Reynolds^  14  Barb.  506. 
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gaarded,  by  a  bond  required  from  the  plaintiff,  no  guard  or  pro- 
tection is  afforded  in  the  proceeding  to  the  rights  of  third  persons* 
....  Unlike  (in)  proceedings  strictly  in  rem^  as  in  admiralty  and 
in  chancery,  where  an  officer  is  directed  to  take  possession  of  spe* 
cific  property,  that  the  rights  of  parties  thereto  may  be  ascertained, 
the  property  is  not  retained  in  the  possession  of  the  officer,  but  is 
delivered  to  the  plaintiff,  and  no  provision  is  made  for  third  per- 
sons to  intervene  and  assert  their  claims."  ^  But  replevin  does 
not  lie  against  an  officer  who  replevies  from  one  in  possession.^ 
In  a  very  late  case,  it  is  remarked :  '/  By  the  English  law,  if  the 
defendant  in  replevin  claim  property  in  the  goods,  the  officer 
cannot  lawfully  deliver  them  to  the  plaintiff  until  the  question  of 
property  has  been  determined  in  his  favor  on  a  writ  de  proprietate 
probanda,  sued  out  by  him.  But,  by  our  law,  the  question  of 
property  is  to  be  tried  in  the  replevin  suit."  ^  (a) 

§  5.  In  New  York,  although,  before  the  Code,  the  sheriff  could 
not  be  made  liable,  as  a  trespasser,  for  taking  the  goods  described 
in  a  writ  of  replevin  from  a  third  person,  claiming  to  be  the 
owner,  yet,  in  the  action  which  the  Code  has  substituted  for  that 
of  replevin,  he  can  only  take  the  property  described  in  the  affi- 
davit of  the  plaintiff,  when  it  is  found  in  the  possession  of  the  de- 
fendant himself,  or  of  his  agent.^ 

§  6.  In  the  same  State  it  is  held,  that  the  17th  section  of  the  Re- 
plevin Act  (2  Rev.  Sts.  525)  was  enacted  for  the  benefit  of  the  sher- 
iff, and  not  for  that  of  the  party.  The  indemnity  therein  mentioned 
is  for  his  security,  and  what  shall  be  the  extent  and  form  of  it,  is 
for  him  to  determine.  As  soon  as  the  inquisition  is  found  by  the 
jury,  under  that  section,  it  becomes  a  question  exclusively  for  the 
sheriff  to  decide  to  which  party  he  will  deliver  the  property ;  or,  if 
he  delivers  it  to  the  plaintiff,  what  indemnity  ho  will  require.^ 

§  7.  In  Massachusetts,  a  creditor,  at  whose  suit  an  attachment 
is  made,  of  goods  not  the  property  of  his  debtor,  is  not  liable  in 
replevin,  either  alone,  or  jointly  with  the  attaching  officer.®    But 

1  State,  &c.  V.  Jennings,  14  Ohio  St.  73.        *  King  v,  Oreer,  4  Duer,  431. 
Per  Ghobon,  J.,  77.  *  Russell  v.  Gray,  11  Barb.  541. 

*  Willard  r.  Kimball,  10  Allen,  211.  «  Richardson  v.  Reed,  4  Gray,  441. 

•  Per  Metcalf,  J.,  WiUard  ».  KimbaU, 
10  Allen,  212. 

(a)  **  There  is  a  difference  between  a  re-  are  general,  namely,  to  levy  of  the  goods  of 

plerin  and  other  process  of  law,  with  re-  the  party,  and  therefore  'tis  at  their  peril 

spect  to  the  officers ;  for,  in  replevin,  they  if  they  take  another  man's  goods."    Per 

are  expressly  commanded  what  to  take,  in  Lord  Molt,  Hallett  v.  Byrt,  Carth.  381. 
*pvie;  bat,  in  writs  of  execution,  the  words 
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it  is  held  in  Vermont,  that  the  owner  of  property,  attached  in  a 
suit  against  another,  may  maintain  replevin  therefor  against  the 
creditor  and  the  oflScer  jointly,  when  the  former  assisted  in  taking 
the  property,  and  took  it  into  his  own  possession  after  the  attach- 
ment.^ So  in  Indiana,  replevin  lies  against  an  attaching  creditor 
who  assumes  control,  and  directs  as  to  the  execution,  of  the  writ.' 
So  in  New  York,  replevin  lies  against  a  party,  jointly  with  the 
officer,  who  orders  the  levy  of  an  execution  upon  the  goods.^ 
The  court  remark,  that  it  is  immaterial  that  the  defendant  never 
had  the  property  in  his  possession.  The  order  itself  was  a  suffi- 
cient taking.  A  distinction  is  made  between  this  case  and  that  of 
Brockway  v.  Burnap,  12  Barb.  847,  in  which  the  defendant,  who 
once  had  possession,  had  transferred  the  property  and  parted  with 
the  possession  before  suit  brought.  And  the  court  further  remark: 
"  I  do  not  think  the  Revised  Statutes,  or  the  Code  of  Procedure, 
have  made  any  change  in  the  law  as  to  the  nature  of  the  possession 
in  the  defendant  which  is  required  to  warrant  an  action,  for  the  de- 
livery of  personal  property."  *  And  in  Connecticut,  a  writ  of  re- 
plevin for  goods  attached,  in  favor  of  a  claimant  who  was  not  a 
party  to  the  attachment,  must  be  brought  against  the  attaching 
creditor,  and  not  against  the  officer.  If  the  creditor  resides  in 
another  State,  the  replevin  may  be  served  upon  the  goods,  which 
will  give  jurisdiction  to  the  court ;.  and  then  the  creditor  may  be 
made  a  party,  in  the  same  manner  as  though  his  property  had 
been  attached  in  this  State.*  So  if  the  vendee  of  goods  sold  on 
condition  procures  them  to  be  sold,  on  execution  against  him,  to 
one  who  has  knowledge  of  the  condition ;  the  original  vendor  may 
maintain  replevin  against  the  second  purchaser,  without  a  previous 
demand.®  So  replevin  in  the  cepit  Ues  against  a  judgment  cred- 
itor, or  the  sheriff  acting  by  his  authority,  in  levying,  by  virtue  of 
an  execution,  upon  property  which  a  vendor  has  a  right  to  re- 
claim, because  the  conditions  of  the  sale  have  not  been  complied 
with.7 

§  8.  Substantially  the  same  requisitions,  as  in  other  cases,  of 
title  in  the  plaintiff,  are  demanded  in  replevin  against  officers. 
§  9.  Where  property  is  left  with  a  person  who  has  advanced 

1  Esty  V.  Love,  32  Vt.  744.  *  Per  Denio,  C.  J.,  27  N.  T.  281. 

*  Firestone  v.  Mishler,  18  Ind.  439.  *  Bowen  ».  Hatchins,  18  Conn.  550. 

•  Knapp  V,  Smith,  27  N.  Y.  (13  Smith)  •  Blanchard  ».  Child,  7  Gray,  155. 
277.  7  Acker  o.  Campbell,  23  Wend.  372. 
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moDej  upon  it,  aad  which  he  is  to  koep  in  his  own  right  until  he 
shall  be  reimbursed,  he  may  replevy  it  from  au  attaching  creditor. 
And  unless  it  is  made  to  appear  that  the  attaching  party  was  really 
a  creditor,  he  cannot  complain  that  it  was  a  design  to  protect  the 
property  for  the  debtor.  The  rights  of  the  parties  must  depend 
upon  the  facts  existing  at  the  time  the  writ  issued.  The  writ 
does  not,  of  itself,  sliow  that  the  defendant  in  it  was  a  debtor  of 
the  plaiutifF.  It  only  shows  that  the  officer  acted  in  behalf  of  an 
assumed  creditor.^ 

§  10.  Where  a  firm,  engaged  in  sawing  lumber,  contracted 
with  the  plaintiff  to  receive  all  pine  saw-logs  belonging  to  the 
plaintiff,  and  manufacture  them  into  lumber,  ship  it,  receive  pay- 
ment for  it,  and  pay  a  certain  percentage  to  the  plaintiff  per  thou- 
sand feet,  keeping  the  balance,  for  their  services ;  and  the  contract 
provided  that  the  logs  should  be  the  plaintiff's  at  all  times,  till  he 
received  his  percentage  as  agreed ;  and  the  logs  were  attached  in 
the  hands  and  as  the  property  of  the  firm :  held,  the  plaintiff 
might  maintain  replevin,  and  had  a  right,  as  against  the  officei 
attaching,  to  immediate  possession.^ 

§  10  a.  A  owned  corn,  purchased  for  him  by  B,  a  warehouse- 
man, who  put  it  in  a  mixed  mass  with  other  corn,  owned  by 
different  persons,  who  had  stored  it  with  B.  B  delivered  the 
whole  mixture  to  A,  from  whom  it  was  wrongfully  taken  on  exe- 
cution by  C.     Held,  A  might  maintain  replevin  against  C.^ 

§  11.  By  a  custom  among  brewers  and  retailers  of  beer,  as  beer 
cannot  be  removed  in  warm  weather  without  injury,  the  brewer  in 
the  spring  delivers  to  the  retailer  such  quantity  of  beer  as  he 
expects  to  retail  in  the  ensuing  season.  The  barrels  belong  to  the 
brewer,  and  are  to  be  returned  to  him  when  emptied.  The  re- 
tailer pays  for  all  the  beer  that  he  sells  in  the  course  of  the  season, 
at  the  price  at  which  it  was  originally  furnished.  If  any  of  the 
beer  becomes  sour  or  stale,  or  is  lost  by  casualty,  the  loss  falls 
upon  the  brewer.  If  any  remains  unsold  at  the  end  of  the  season, 
the  retailer  has  a  right  to  return  it,  but  the  brewer  has  no  right 
to  take  it  without  his  consent.  Payment  is  never  made  in  ad- 
vance. Tlio  profits  of  retailing  belong  to  the  retailer,  and  he 
bears  all  losses  by  bad  debts.     The  brewer's  price  of  beer  never 

1  Carrier  v.  Ford,  26  lU.  488.  ^  Warner  t;.  Coshman,  31  III.  283. 

'  Bassett  o.  ArmstroDg,  6  Mich.  397. 
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varies.  Held,  that  'beer  so  delivered  was  not  liable  to  attachment 
as  the  property  of  the  retailer.  If  the  sale  of  the  beer  is  stopped 
by  the  acts  of  the  retailer,  his  right  to  retain  ceases ;  and  where 
the  beer  was  attached  as  tlie  property  of  the  retailer,  and  the  re- 
tailer assigned  all  his  special  property  in  it  to  the  brewer,  it  was 
held  that  the  brewer  had  such  right  of  possession  as  would  enable 
him  to  bring  replevin  against  the  attaching  oflScer.^ 

§  12.  Personal  property  being  attached  in  a  suit  by  A  against  B, 
C  served  upon  A  and  the  oflficer  a  notice  that  he  should  bring  re- 
plevin, and  the  next  day  a  writ  of  replevin  was  served  upon  the 
officer.  After  notice,  and  before  such  service,  the  former  suit  was 
withdrawn  and  the  property  surrendered  to  B.  B  then  applies 
for  a  mandamus  to  compel  the  attaching  officer  to  deliver  the 
property  to  the  officer  serving  the  replevin  writ,  alleging  that  C 
was  in  possession  at  the  time  of  attachment,  but  not  his  owner- 
ship, or  that  the  writ  of  replevin  claimed  such  ownership.  The 
officer  returned  iipon  the  mandamus  the  withdrawal  of  the  attach- 
ment suit,  and  the  delivery  to  B.  Upon  demurrer  by  C,  held,  the 
return  was  apparently  sufficient,  since  the  purpose  of  the  statute, 
providing  for  replevin  in  such  cases,  was,  to  give  the  claimant  of 
property  an  opportunity  to  try  his  title,  which  could  be  done  in  a 
suit  against  B  as  well  as  in  the  replevin  suit ;  but  further,  that 
the  return  was  sufficient  for  the  application,  which  was  demur- 
rable in  not  alleging  title.  Under  the  statute  of  Connecticut,  the* 
plaintijQf  in  replevin  must  claim  to  be  the  owner.^ 

§  13.  Replevin  lies  at  the  suit  of  the  owner  of  a  chattel  against 
an  officer,  who  has  taken  it  from  his  servant  or  agent  while  in  his 
employ,  by  virtue  of  an  execution  against  such  servant  or  agent ; 
the  actual  possession,  in  such  case,  being  considered  as  remaining 
in  the  owner.^ 

§  14.  In  Connecticut,  the  right  of  one  person  to  replevy  goods, 
attached  in  a  suit  against  another,  is  given  by  the  eighth  section 
of  the  statute  authorizing  writs  of  replevin,  as  revised  in  1821, 
and  exists  only  in  favor  of  the  owner  of  the  goods,  who  is  required 
to  make  out  a  title  thereto.  It  does  not  apply  to  one  having  a 
lien  on  goods,  attached  in  a  suit  against  the  general  owner.* 

§  15.  The  messenger  of  the  commissioners  of  a  bankrupt,  hav- 

1  Meldnim  v.  Snow,  9  Pick.  441.  »  Clark  v.  Skinner,  20  Johns.  465. 

*  Meriden,   &c.   v.  Whedon,  31   Conn.        ♦  Brown  v.  Chickopee.  &c.  12  Coon.  87. 
118,  Conn.  Rey.  Sts.  tit.  1,  ^  253. 
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ing  delivered  goods  of  the  bankrupt  to  a  stranger,  taking  his  obli- 
gation to  keep  them  safely  and  to  redeliver  them  on  demand  ;  the 
bailee  cannot  maintain  replevin  against  one  who  had  taken  them, 
not  having  property,  either  general  or  special.^ 

§  16.  Where  a  parol  gift  of  slaves  was  made  by  a  father  to  his 
daughter,  who  retained  them  two  years  and  then  exchanged  them 
for  others  at  the  request  of  her  father,  still  claiming  them  as  her 
own ;  and,  after  they  had  been  in  the  father's  possession  six  years, 
they  were  sold  under  execution  against  him :  held,  an  action  of 
replevin  did  not  lie  by  the  daughter  and  the  heirs  of  her  hus- 
band.^ 

§  17.  In  replevin  against  a  sheriff,  who  sets  up  a  right  under 
civil  process,  and  claims  to  have  a  return  of  the  goods,  the  sheriflf 
must  show  a  good  title  in  omnibus^  and  a  foundation  for  the  writ.^ 
But,  it  seems,  an  officer  sued  in  replevin  may  plead  property  in 
himself,  and  prove  it  by  showing  his  special  property  under  an 
attachment.^ 

§  18.  The  distinction  is  taken,  that,  if  an  execution  is  levied  on 
goods  not  of  the  defendant  in  execution,  and  the  owner  replev- 
ies ;  the  officer,  to  defend  the  taking,  must  show  a  judgment  and 
execation,  and  that  the  goods  are  the  property  of  the  defendant 
in  execution.  But  if  the  defendant  in  execution  be  the  plaintiff 
in  replevin,  it  is  sufficient  to  show  judgment  and  execution.^ 

§  19.  Where  the  defendant  in  replevin  was  employed  by  a  cred- 
itor to  attach  the  goods,  but  the  attachment  proved  ineffectual 
because  the  general  property  was  in  a  third  person ;  it  was  held, 
that  the  defendant  might  still  justify  under  a  lien  of  the  attach- 
ing creditor,  independent  of  the  attachment,  and  as  the  servant 
of  the  creditor.^ 

§  20.  An  officer,  who  defends  in  replevin,  should  set  up  that  he 
took  the  property  by  execution.^ 

§  21.  In  the  cognizance  of  a  constable  in  replevin,  the  state- 
ment of  the  amount  of  the  fi.  fa.  from  the  justice  in  blank  will 
not  be  fatal  after  issue  and  verdict.^ 

k  22.  An  avowry  of  seizure  upon  execution  must  allege  that  the 
property  belonged  to  the  debtor  and  was  liable  to  the  execution.^ 

*  Waterman  v,  Robinson,  5  Mass.  303.  •  Townaend  r.  Newell,  14  Pick.  332. 
'  Scott  V.  Hushes,  9  B.  Mon.  104.  ^  Wheeler  v,  McCorristen,  24  111.  42. 

*  Brown  V,  Bissett,  1  N.  J.  46.  *  Herley  u.  Hume,  5  Monr.  181. 

*  Quincy  v.  Hall,  I  Pick.  357.  »  Dillon  v.  Wright,  4  J.  J.  Mar.  254. 

*  Bmer  r.  Ogden,  6  Halst.  370. 
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§  23.  More  especially,  a  plea  of  justification  to  an  action  of  re- 
plevin against  an  officer,  for  seizing  the  property  on  execution,  if 
the  property  was  not  in  the  possession  of  the  defendant  in  execu- 
tion when  taken,  must  aver  that  it  was  his  property.^ 

§  24.  The  avowries  admit  the  taking,  and  traverse  property  in 
the  plaintiff.  What  precedes  this  traverse,  to  wit,  the  allegation 
of  the  delivery  of  the  executions  to  the  sheriff,  the  time  when 
they  were  delivered,  and  when  seizure  was  made,  and  that  the 
goods  were  then  the  property  of  the  judgment  debtor,  is  matter 
of  indupement  merely,  and  not  traversable.^ 

§  25.  If,  in  trespass  for  taking  chattels,  the  defendant  justifies  as 
an  officer  under  a  writ  of  replevin ;  it  is  sufficient  to  allege  in 
such  plea,  that  the  plaintiff  in  replevin  gave  bond,  <&c.,  before  the 
chattels  were  delivered  to  him,  though  it  is  not  alleged  to  have 
been  done  before  the  defendant  took  them.^ 

§  26.  In  case  of  attachment,  the  officer  can  have  a  return 
only  by  showing  property  in  himself  or  the  debtor.  It  is  not 
enough  to  rely  upon  a  technical  objection  to  a  judgment  for  the 
plaintiff.* 

^  27.  To  justify  under  an  attachment  by  his  deputy,  the  sheriff 
must  allege  and  prove  his  official  authority  to  appoint  a  deputy, 
the  court  or  magistrate  that  issued  the  writ,  and  annexation  of 
the  statutory  affidavit.^ 

§  27  a.  It  is  held  that  a  justification  under  a  writ  must  allege 
that  the  writ  was  in  full  force,  the  money  unpaid,  and  that  the 
property  was  taken  in  pursuance  of  its  authority.^ 

§  28.  Where  all  the  proceedings  upon  a  writ  or  plaint  in  re- 
plevin, subsequent  to  the  issue  of  the  process,  are  set  aside  by  the 
court  whence  it  issued ;  the  plaintiff  in  such  process  cannot  protect 
himself  under  it,  in  an  action  brought  for  the  property  delivered 
to  him  by  virtue  thereof.^ 

§  29.  Where  personal  property  is  taken  in  execution  and 
claimed  on  a  replevin  by  a  third  person,  it  cannot  be  taken  from 
his  possession,  during  the  pendency  of  the  replevin  suit,  by  any 
writ  or  execution  against  the  party  as  whose  property  it  had  been 
originally  seized,  unless  he  had  acquired  some  new  title  to  it,  or 

1  Smith  V.  Winston,  10  Mis.  299.  «  M'Carty  v.  Gage,  3  Mis.  404. 

«  BoswcU  r.  Green,  1   Dutch.  890.  •  Dayton  v.  Fry,  29  111.  525. 

»  Cushman  r.  Churchill,  7  Mass.  97.  '  Smith  v.  Snyder,  15  Wend.  324. 

*  Hall  V.  Gilmore,  40  Maine,  578.     See 
Quincy  v.  Hall,  1  Pick.  S57. 
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unless  the  replevin  suit  was  fraudulently  instituted  as  a  cover 
against  creditors.^ 

§  30.  Replevin  lies,  where  property  of  the  plaintiflF  is  taken  on 
execution  against  a  third  person,  peaceably  restored  to  the  plain- 
tiff, and  retaken  by  the  sheriff.^ 

§  31.  A  jS.  fa.  was  issued  in  the  county  of  0.  against  A,  B,  <& 
C,  under  which  the  sheriiT  seized  household  ftirniture  belonging 
to  A,  and  certain  property  in  the  possession  of  B,  but  not  enough 
to  satisfy  the  fi.  fa.  The  title  to  the  last-mentioned  property  be- 
ing disputed  by  D,  he  replevied  it ;  and,  after  the  return-day  of 
the /./a.,  the  replevin  being  still  pending,  other  property  belong- 
ing  to  G  was  discovered,  whereupon  a  second  fi.  fa.  was  issued  to 
the  same  county,  and  C's  property  seized  under  it,  the  first  fi.  fa. 
not  having  been  returned.  Held,  the  second  fi.  fa.  was  irregu- 
larly issued.  The  officer  may  in  such  case  return  the  seizure  un- 
der the  first  fi.fa.y  together  with  the  fact  of  replevin,  and,  if  the 
goods  be  afterwards  restored,  they  may  be  disposed  of  in  virtue 
of  a  venditioni  exponas.^ 

§  32.  Replevin  lies  in  favor  of  an  attaching  officer.*  So  one 
deputy  sheriff  may  have  replevin  against  another  deputy  of  the 
same  sheriff,  for  goods  which  he  claims  in  virtue  of  a  prior  at- 
tachment made  by  him.  ^^  Although  servants  of  the  same  mas- 
ter, they  act  independently  of  each  other ;  and  the  one  who  first 
makes  an  attachment,  acquires  a  special  property."  ^  But  a  consta- 
ble, who  has  levied  an  execution  on  goods,  after  the  execution  and 
levy  have  been  set  aside,  has  not  such  a  property  in  the  goods  as 
will  sustain  replevin  against  the  creditor,  to  whom  he  had  deliv- 
ered the  goods  for  safe-keeping.^  And  where  goods  are  attached 
and  replevied  from  the  sheriff  by  a  coroner;  the  creditor  attach- 
ing cannot  maintain  an  action  against  the  coroner  for  taking  in- 
sufficient pledges,  or  for  other  misfeasances  in  the  service.  Such 
action  lies  for  the  sheriff  only,  who  has  a  special  property  in  the 
goods,  the  general  property  being  in  abeyance.*^ 

§  33.  It  is  held,  that  replevin  lies  by  a  receiptor  against  the  exe- 
cution defendant.^    But  not  against  a  receiptor.^ 

§  34.  A  purchaser  of  goods  at  a  sheriff's  sale  may  main»tain. 

1  Bhiaes  v.  Phelps,  3  Gilm.  455.  «  Walpole  v.  Smith,  4  Blackf.  304. 

•  Han  V.  Tnttle,  2  Wend.  476.  '  Ladd  p.  North,  2  Mass.  514. 

•  Ledjard  v.  Buckle,  5  Hill,  571.  »  Miller  v.  Adsit,  16  Johns.  335. 

*  Fitch  V.  Dunn,  3  Blackf.  142.  »  Chapman  w.  Andrews,  Z  Wend.  S40i 

*  Gordon  v.  Jennej,  16  Mass.  465. 
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replevin  for  them,  after  demand  and  refusal.^  On  the  other  band, 
an  owner  of  property  may  bring  replevin  against  one  who  par- 
chased  the  property  at  a  sale  npon  an  execution  against  a  third  per- 
son.^ The  distinction  is  made,  that  such  purchaser,  vrho  partici- 
pates in  the  transaction  only  by  purchasing,  although  he  knows  of 
the  illegality  of  the  sale,  or  that  the  goods  did  not  belong  to  tlie 
defendant  in  the  execution,  Ts  liable  to  the  owner  in  replevin,  but 
not  in  trespass.^  But  it  is  held,  that  goods  irregularly  attached  by 
an  officer  are  not  in  the  custody  of  the  plaintiff  in  the  snit,  and 
replevin  does  not  lie  against  him.^ 

§  35.  In  New  York,  a  defendant  in  replevin,  who  puts  in  a 
claim  of  property,  and  agrees  that  his  possession  shall  be  consid- 
ered the  possession  of  the  sheriffj  until  the  cladm  be  tried,  is 
estopped  firom  denying  the  sheriff's  possession ;  and,  on  demand 
and  refusal  to  deliver  up  the  property,  may  be  proceeded  against 
in  the  action  of  replevin.^ 

§  36.  After  levy  and  appraisement  by  an  officer,  he  has  such  a 
special  property  as  will  maintain  replevin,  though  the  goods  be 
left  in  the  defendant's  custody.^  So,  as  against  another  officer  at- 
tempting to  levy  on  them ;  in  which  case  no  demand  is  necessary  J 

§  36  a.  An  officer  need  not  produce  in  evidence  the  judgment, 
upon  which  the  execution  under  which  the  levy  was  made  was 
founded.^ 

§  36  b.  Where  a  marshal,  by  virtue  of  mesne  process  from  the 
Circuit  Court  of  the  United  States,  attached  certain  railroad  cars, 
which  were  afterwards  taken  out  of  his  hands  by  the  sheriff  of 
the  State  Court,  under  a  replevin  writ  brought  by  the  mortgagees 
of  the  railroad  company ;  it  was  held,  that  the  sheriff  had  no 
right  so  to  replevy  the  property.^ 

§  37.  Replevin  will  lie  against  an  officer,  who  attaches  property 
by  leaving  a  copy  in  the  town-clerk's  office.^^  So  where  goods  in 
the  hands  of  a  bailee  are  attached  as  his  property  and  receipted 
for,  replevin  lies  against  the  attaching  officer  by  the  general 
owner,  although  the  goods  remain  in  the  possession  of  the  bailee, 

1  Hanud  r.  BvtCMi,  4  Hurin^.  62.  •  Pblite  r.  Jcflenon,  5  HAiring.  388. 

«  Dodd  r.  McCrmw»  3  Eng.  83;  Haber  ^  Pugh  p.  CaUowmj.  10  Ohio  {N.  S.), 

r.  Shuck,  2  Browne,  160.  488.                                                 / 

»  Ward  r.  Taylor,  1  Pfcnii.  238.  •  Ibid. 

•  Cogaa  r,  Stoateabnrgh,  7  Ham.  (Part  •  Freeman  r.  Howe,  24  How.  450. 

^11^     «,x_^         «.    .  *»  AngeU  r.  Keith,  24  Vc  371. 

«  Bakar  r.  MdHdfie,  23  Wend.  28». 
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the  attachment  not  being  dissolved.^  Bat,  to  bring  a  case  of  re- 
plevin within  §  2  of  the  Pennsylvania  act  of  April  8,  1779,  it 
must  appear  that  the  goods,  when  replevied,  were  in  the  possession, 
custody,  or  control  of  the  sheriflF.^ 

§  38.  Where  goods  have  been  taken  by  a  sheriff,  by  a  writ  of 
replevin,  they  cannot  be  taken  from  him  by  another  writ  of  re- 
plevin, at  common  law,  nor  by  statute.^    See  chap.  1,  §  17. 

§  39.  Where  property  had  been  first  replevied,  and  there  was 
evidence  that  the  plaintiffs  in  that  suit  had  waived  delivery  to 
them  under  their  writ,  and  it  was  then  taken  upon  a  subsequent 
writ  of  replevin ;  the  court  will  not  instruct  the  jury,  that  the 
plaintiff  cannot  recover,  if  they  find  that  such  subsequent  writ 
issued  while  the  property  was  in  possession  of  the  sheriff.  But 
the  objection  may  be  made,  unless  there  is  evidence  of  such  waiver, 
although  the  defendant  subsequently  may  agree  to  waive  the  ir- 
regularity, and  to  ratify  and  confirm  the  proceedings  of  the 
sheriff.* 

§  40.  Trespass  cannot  be  maintained  by  the  owner  of  goods 
against  a  sheriff,  for  taking  them  under  a  writ  of  replevin  against 
another  person  having  the  goods  in  his  possession.  The  law  fully 
recognizes  the  owner's  right,  and,  if  he  can  without  force  obtain 
the  property,  will  not  hold  him  a  wrong-doer  for  taking  it ;  but  it 
withholds  from  him  an  affirmative  remedy  by  action  against  a 
ministerial  officer ;  allowing  him  an  action  only  against  other  per- 
sons concerned  in,  or  who  instigated,  the  taking.^ 

§41.  Where  attached  goods  are  replevied  from  the  officer,  a 
judgment  for  the  plaintiff  in  replevin  is  conclusive  evidence  of  his 
title  against  the  attaching  creditor,  and  against  one  who  has  made 
a  second  attachment  after  notice  of  the  replevin ;  though  the  lat- 
ter erroneously  supposed  the  fornjer  would  defend  the  replevin 
rait.* 

§  42.  Goods  found  in  possession  of  A,  an  execution  defendant, 
were  levied  on  by  the  sheriff.  B  claimed  the  goods  as  his,  and  a 
jury,  summoned  to  try  the  right  of  property,  found  that  they  be- 
longed to  A.  Held,  in  replevin  by  B  against  the  sheriff,  that  the 
finding  of  the  jury  was  not  conclusive  against  B.^ 

^  Small  r.  HatchinR,  1  App.  255.  ^  Foster  v.  Fettibone,  20  Barb.  350. 

'  Weed  V,  Hill,  2  Miles,  122.  «  Carlton  t;.  Davis,  8  Allen,  94. 

*  Sanborn  v.  Leayitt,  43  N.  II.  473.  7  Chinn  v.  Russell,  2  Blackf.  172. 

*  PoweU  V.  Bradlee,  9  Gill  &  Johns.  220. 
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§  43,  If  an  officer  voluntarily  or  coUusively  suflFers  property 
to  bo  retained  by  the  replevin  plaintiff,  after  judgment  in  the 
officer's  favor,  it  is  an  injury  to  the  execution  defendant.  It  is 
the  duty  of  the  officers  to  use  ordinary  diligence  to  procure  a 
proper  judgment  on  the  replevin  bond.^ 

§  44.  In  replevin  for  a  horse  seized  on  a^./a.,  irregularities 
in  the  proceedings  before  the  justices  cannot  be  taken  advantage 
of.3 

§  45.  In  an  action  of  replevin  against  a  sheriff  fof  the  act  of 
his  deputy,  it  is  sufficient  for  the  plaintiff  to  show  that  the  deputy 
was  a  deputy  of  the  defendant,  and  that  he  acted  colore  officii^  in 
order  to  make  his  declarations  in  relation  to  his  official  acts  ad- 
missible in  evidence  against  the  sheriff.^ 

§  45  a.  Where  replevin  is  brought  for  property  taken  in  the 
hands  of  A,  by  a  sheriff,  which,  two  months  afterwards,  is  restored 
to  A ;  this  is  no  answer  to  the  action.* 

§  45  b.  In  case  of  replevin  for  a  seizure  on  execution  and  sale ; 
the  plaintiff  cannot  prevail  upon  the  ground  that  the  property  is 
exempt  from  execution.* 

§  46.  Sect.  216  of  the  New  York  Code,  requiring  an  affidavit  of 
property  to  be  served  on  the  sheriff  taking  personal  property, 
claimed  by  a  person  other  than  the  defendant  or  his  agent,  applies 
only  when  the  taking  was  in  the  proper  discharge  of  his  duty, 
not  wrongful.® 

§  47.  In  Ohio,  a  party  replevying  property  from  a  constable 
who  has  levied  an  execution  upon  it,  upon  the  ground  of  a  pur- 
chase prior  to  such  levy,  upon  executing  the  imdertaking  required 
by  law,  acquires  the  right  of  possession  and  all  the  officer's  in- 
terest by  virtue  of  the  levy,  paramount  to  any  title  under  a  sub- 
sequent levy ;  although  such  purchase  be  found  fraudulent  and 
void  against  creditors.  And  an  action  of  replevin  lies  against  a 
purchaser  under  the  subsequent  levy.^ 

§  48.  In  New  York,  in  replevin,  the  judgment  being  for  dam- 
ages only  in  favor  of  the  plaintiff,  the  sheriff  is  not  liable  for  such 
damages  by  reason  of  the  failure  to  justify  sureties,  who,  on  the 
arrest  of  the  defendant  in  replevin,  had  given  an  undertaking  for 


1  Stewart  w.  Nunemaker,  2  Cart.  47. 
«  Rnnoul  v.  Griffie,  3  Md.  54. 
«  Stewart  u.  Wells,  6  Barb.  79. 
«  Caldwell  v.  Arnold,  8  Min.  265. 


»  Howland  v.  Fuller,  8  Min.  50. 

•  King  r.  Orser,  4  Duer,  431. 

f  Crittenden  v.  Linglo,  14  Ohio  St  182. 
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delivery  of  the  property,  if  adjudged,  and  for  the  payment  of  such 
sum  as  for  any  cause  might  be  recovered  against  such  defendant. 
To  render  him  liable,  there  must  be  a  judgment,  under  the  exe- 
cution upon  which,  the  property  might  be  sought  and  delivered.^ 

§  49.  In  an  action  against  an  officer  and  his  sureties  on  his 
ofiBcial  bond,  for  taking  the  property  of  A,  under  a  writ  of  replevin 
against  B ;  a  verdict  and  judgment  against  the  officer,  in  an  action 
of  trespass  for  such  taking,  are  primd  facie  evidence  for  the  plain- 
tiff, though  the  sureties  had  no  notice  of  the  former  suit.^  (a) 

1  Galarali  r.  Oner,  27  N.  Y.  (13  Smith),  >  State,  &c.  v.  Jennings,  U  Ohio  St.  73. 
277. 

(a)  The   owner  of  goods,  wrongfully  proceedings,  can  be  tried  only  in  a  proceed- 

levied  upon  by  the  marshal  of  the  federal  mg  for  damages.    O'Reilly  v.  Good,  42 

coart,  may  sustain  replevin  against  the  Barb.  521. 

narwhal.    Hanna  v.  Steinberger,  G  Blackf.  "The  constitutional  relation  of  the  State 

520.  td  the  United  States,  and  the  most  self> 

Repleyin  may  bo  maintained  in  a  State  evident  considerations  of  public  policy," 
court,  against  the  marshal  of  the  United  are  held  to  forbid  such  proceeding.  "  In- 
Stated,  by  the  owner  of  goods  taken  by  numerable  replevin  suits  might  delay,  if 
such  marshal  by  virtue  of  process  issuing  not  wholly  defeat,  the  collection  of  the 
from  a  district  court  of  the  United  States,  national  revenue."  Per  Sutherland,  J., 
in  favor  of  the  United  States,  and  under  the  p.  523. 

direction  of  the  district  attorney  of  the  Uni-  Replevin  does  not  lie  for  goods  seized 

ted  States.    Boner  v.  Ogden,  6  lialst.  370.  for  the  water-tax  of  Philadelphia.    Stiles 

Upon  the  issue  of  non  cepit,  proof  that  v.  Griffith,  3  Yeates,  82. 

the  defendant  took  the  goods  as  marshal  is  Nor  for  property  taken  on  a  warrant 

soflicient  proof  of  the  caption.    De  Wolf  against  the  owner,  issued  by  a  magistrate 

r.  Harris,  4  Mason,  515.  having  jurisdiction  under  a  valid  statute. 

It  is  held,  that  replevin  does  not  lie  for  Musgrave  v.  Hall,  40  Maine,  498. 

Dfoperty  seized   for   a   sheriff's    fee-bill.  Nor  against  a  military  officer  authorized 

Moipin  tf.  Craig,  EUird.  101.  by  the  legislature  to  detain  the  goods.  Gist 

Property  seized  for  a  tax,  under  an  act  v.  Cole,  2  N.  &  McC.  456. 

of  Congress,  and  a  waiiaut  on  its  face.  Nor  for  property  seized  for  non-pavment 

regular,  cannot  be  replevied.    The  consti-  of  a  militia  fine,   rott  v.  Oldwine,  7  Watts, 

uuionality  of  the  act,  or  regularity  of  the  173. 
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CHAPTER  VL 


PARTIES     IN     REPLEVIN. 


1.  Joint  parties  —  plaintiffs. 
11.  Joint  defendants. 
15.  Death  of  a  part^  interested. 
20.  Hasband  and  wife. 

22.  Principal  and  agent 

23.  Parish. 


24.  Bayer  or  seller,  in  case  of  alleged  fraud. 
28.  Ck)ndltional  sale. 

81.  Mistake. 

82.  Replevin  in  case  of  mortgage,  pledge, 
and  lien. 


§  1.  One  joint  tenant  or  tenant  in  common  cannot  maintain  re- 
plevin against  the  other.^  "  Because  they  have  each  and  equally 
the  right  of  possession."  ^  And,  in  New  York,  where  one  tenant 
in  common  brings  replevin  in  the  detinety  under  the  Revised  Stat- 
iites,  against  the  bailee  of  the  other,  and  the  property  is  taken  and 
delivered  to  the  plaintiiOf ;  the  defendant  is  entitled  to  a  verdict  and 
judgment  for  the  full  value  of  the  property,  on  waiving  judgment 
for  its  return.^  So  where  one  tenant  in  common  sells  a  right  to 
cut  timber  on  the  land,  the  other  cannot  replevy  it.*  So  it  is  held, 
that  one  of  two  joint  owners  of  goods  cannot  maintain  replevin  to 
recover  them  of  a  stranger.*  Nor  for  his  undivided  share.^  Non- 
joinder of  part-owners  may  be  pleaded  in  bar  or  abatement,^  or 
made  a  ground  of  motion  in  arrest  of  judgment.®  And  if  it  appear, 
from  the  plaintiff's  own  showing,  that  he  is  but  part-owner,  the 
court  will  abate  the  writ  ex  officio,^ 

§  2.  But  the  distinction  is  made,  in  a  case  of  authority,  that 
replevin  will  not  lie  by  one  joint  owner ;  but  the  objection  can 
only  be  taken  by  a  plea  in  abatement,  where  he  sues  for  the 
whole.  If  he  sues  for  a  moiety,  the  court  will  ex  officio  abate 
the  writ.^^    And,  in  New  York,  one  having  a  general  or  specific 

1  Rassel  v.  Allen,  3  Seld.  173 ;  Barnes  v,  ^  Ellis  &  Colyer,  1  Ear.  76  ;  Fritchard 

Bartlett,  15  Pick.  71 ;  Wills  v.  Noyes,  12  ib.  r.  Culver,  2  ib.  129. 

324  ;    M'Eldery  v.  Flannagan,  I  Har.    &  '  Cox  v.  Marrow,  14  Ark.  60S. 

Gill,  308  ;  Noble  v.  Epperly,  6  Ind.  414.  '  Pritchard  v,  Culyer,  2  Har.  129. 

«  Per  Shaw,  C.  J.,  15  Pick.  75.  •  Hart  v.  Fitzgerald,  2  Mass.  509. 

>  Russel  V.  Allen,  3  Seld.  173.  lo  D'Wolf  r.  Harris,  4  Mass.  515.   See 

*  Alford  17.  Bradeen,  1  Neva.  228.  Talvandc  v.  Cripps,  3  M'Cord,  147. 

^  M'Arther  v.  Lane,  3  Shep.  245 ;  Low 
v.  Martin,  18  111.  286. 
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property  ip  goods,  either  alone  or  in  connection  with  others,  can 
maintain  reple^'in  in  the  deiinet  against  a  stranger.  Joint  owner- 
ship with  others  is  no  bar  to  the  action,  either  under  the  plea  of 
non  deiinet  or  a  special  plea  ;  although  it  would  be  proper 
matter  for  a  plea  in  abatement.  If  the  defendant  connect  him- 
self with  the  title  through  any  of  the  owners,  he  may  avail  himself 
of  the  rights  thus  acquired  in  bar  of  the  action.  But,  as  a 
stranger,  he  will  not  be  permitted,  by  a  technical  defence,  to  de- 
feat the  claim  of  a  person  entitled  to  the  possession  as  against 
him.^ 

§  8.  The  general  rule  will  not  be  applied  as  against  a  plaintiff 
in  replevin,  unless  the  case  is  strictly  one  of  joint  or  common  own- 
ership. Thus,  A  being  possessed  of  a  quantity  of  coffee  in  bags, 
of  which  a  certain  part,  contained  in  a  number  of  bags,  not  dis- 
tinguished by  marks,  nor  in  any  manner  separated  from  the  rest, 
was  the  property  of  B  ;  a  creditor  of  A  caused  the  whole  to  be 
attached  as  the  property  of  A.  B  replevied  from  the  sheriff  the 
quantity  owned  by  him ;  and,  issue  being  joined  on  B's  property, 
and  a  verdict  found  for  him,  he  had  judgment.  The  parties  were 
not  tenants  in  common.  Though  the  bags  of  the  plaintiff  had  no 
distinguishing  marks,  he  might  have  taken  the  number  and  the 
quantity  of  coffee  to  which  he  was  entitled  by  his  own  selection. 
If  a  return  were  to  bo  ordered,  the  defendant  would  still  be  ac- 
countable to  the  plaintiff  for  the  proceeds.^  So  A  was  to  furnish 
wheat  to  stock  a  mill,  and  B,  with  money  advanced  by  A,  to  pur- 
chase wheat  and  convert  it  into  flour,  and,  after  deducting  the 
original  cost  of  the  wheat,  and  two  and  a  half  per  cent,  thereon,  to 
receive  the  proceeds  of  the  sale  of  the  flour.  If  the  wheat  is  levied 
on  as  the  property  of  B,  A  may  maintain  replevin  to  recover  it.® 
So  where,  in  an  action  of  replevin,  there  is  proof  tending  to  show 
that  a  part  of  the  goods  belong  to  a  third  person,  the  defendant 
is  entitled  to  a  verdict  for  the  value  of  those  goods.^  But  if  A,  a 
warehouseman,  mix  the  goods  of  B,  the  plaintiff,  with  his  own,  so 
that  they  cannot  be  distinguished  apart,  but  not  VrongfuUy  or 
without  B's  consent ;  6  cannot  maintain  replevin  for  his  goods 
against  A,  as  they  become  joint  owners  of  the  whole.^ 

§  4.  A  partner  cannot  maintain  replevin  against  his  copartner 


1  Wright  V.  Bennett,  3  Barb.  451. 

*  Garaner  v,  Dntcb,  9  Mass.  427. 

*  JoboBon  V.  Miller,  16  Ohio,  431. 


*  Mores  V.  Stone,  5  Barb.  516. 

*  Low  V,  Martin,  18  111.  286.. 


44 


REPLEVIN. 


[book  I. 


for  any  of  the  partnership  property.  And  where  one  partner  has 
in  his  possession  partnership  property,  which  the  other  takes  from 
him,  and  the  former  replevies  ;  the  defendant  is  entitled  to  judg- 
ment pro  retorno ;  for,  where  one  has  been  deprived  of  his  prop- 
erty by  an  abuse  of  the  process  of  the  law,  the  law  should  restore 
it,  and  place  the  parties  in  statu  qtu).^ 

§  5.  In  Kentucky,  replevying  a  judgment  against  one  obligor  is 
a  legal  discharge,  not  only  of  the  judgment  for  which  it  was  exe- 
cuted, but  of  a  separate  judgment  against  another  for  the  same  debt.' 

§  6.  In  New  York,  an  action  for  the  penalty  given  by  the  stat- 
ute, against  an  officer  who  makes  a  deliverance  of  property  under 
a  writ  of  replevin,  before  trying  the  validity  of  a  claim  of  property 
interposed,  must  be  brought  in  the  names  of  all  the  claimants; 
and  this,  although  one  was  a  landlord  and  the  other  his  bailiff  in 
making  a  distress  for  rent,  against  whom  a  joint  action  of  replevin 
was  brought^  And  the  defendant  need  not  plead  non-joinder  in 
abatement,  but  may  avail  himself  of  it  at  the  trial.^ 

§  7.  If  a  constable  deliver  to  the  owner  property  taken  under 
execution,  thereby  enabling  him  to  impose  on  three  persons  hav- 
ing claims ;  they  may  replevy  the  property.* 

§  8.  Where  a  sheriff  takes  partnership  property  in  a  suit  against 
one  of  several  partners  and  removes  it  to  a  place  of  safety ;  the 
others  cannot  bring  replevin.^ 

§  9.  Replevin  cannot  be  maintained,  either  at  common  law  or 
under  the  Connecticut  statute,  by  one  joint  owner  of  a  personal 
chattel,  against  another  joint  owner,  for  a  taking  away  of  the  joint 
property,  by  virtue  of  a  writ  of  attachment  against  a  third  per- 
son .^ 

§  10.  Personal  property  owned  in  common  being  attached 
against  A,  one  of  the  owners,  and  replevin  brought  in  the  name 
of  all  against  the  officer,  and  dismissed ;  the  measure  of  damages 
in  an  action  on  the  bond  is  the  value  of  A's  interest.^ 

§  11.  The  seller  of  goods  may  bring  a  joint  action  to  recover 
them,  against  the  fraudulent  purchaser,  and  his  assignee  for  benefit 
of  creditors,  to  whom  the  goods  have  been  delivered,  and  who 
refuses  to  give  them  up  on  demand.    It  is  said  by  the  court,  '^  the 


^  Whitesides  v.  Collier,  7  Dana,  283. 

*  Justices,  &c.  V.  Lee,  1  Mon.  327. 
»  Colton  V,  Mott,  15  Wend.  619. 

*  Ibid. 


*  Malholm  v.  Cheney,  Addis.  301. 

>  Scragham  v.  Carter,  18  Wend.  131. 
7  Prentice  v.  Ladd,  12  Conn.  331. 

*  Bartlett  v.  Kidder,  14  Qnj,  449. 
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Code  provides  that  any  person  may  be  made  a  defendant  who  has 
or  claims  an  Interest  in  the  controversy  adverse  to  the  plaintiflF,  or 
who  is  a  necessary  party  to  a  complete  determination  or  settle- 
ment of  the  questions  involved  therein.  Both  these  defendants 
claim  an  interest  in  the  goods  adverse  to  the  plaintiffs;  Pumer 
claiming  that  the  purchase  of  the  goods  was  free  from  fraud,  and 
that  they  sliould  be  retained  by  his  assignee,  and  disposed  of  for 
the  benefit  of  creditors  —  Michael  claiming  the  possession  for  the 
same  purpose,  and  refusing  to  surrender  on  demand."  ^ 

§  12.  A  judgment  for  the  plaintiff  in  replevin,  against  one  of 
two  joint  takers  of  goods,  for  a  part  of  the  goods  taken,  is  a  bar 
to  a  subsequent  action  against  both  to  recover  damages  for  the 
same  trespass,  if  the  other  goods  are  not  shown  to  have  been  con- 
cealed, or  otherwise  disposed  of,  so  that  they  could  not  be  re- 
plevied.2 

§  13.  The  owner  of  property,  attached  in  a  suit  against  another, 
may  maintain  replevin  therefor  against  the  attaching  creditor  and 
the  oflBcer  jointly,  when  the  former  assisted  in  taking  the  property, 
and  took  it  into  his  own  possession  after  the  attachment.^ 

§  14.  In  replevin  against  two  or  more,  one  may  be  found  guilty 
and  the  others  not  guilty.^ 

§  15.  The  death  of  a  party  to  the  action  of  replevin  has  given 
rise  to  some  questions. 

§  16.  The  suggestion,  on  record,  of  the  death  of  the  defendant, 
is  held  to  abate  the  action,  and  it  cannot  be  revived  against  the  ad- 
miuistrator.^  And  the  distinction  is  taken  in  an  early  case  in  Massa- 
chusetts, that,  ^'  if  the  defendant  in  replevin  die  pending  the  suit, 
his  executor  or  administrator  cannot  come  in  and  defend,  because 
the  action  is  founded  on  a  tort  which  does  not  survive.  But  if 
the  plaintiff  in  replevin  die,  his  executor  or  administrator  may 
come  in  and  prosecute,  within  the  equity  of  the  statutes  of  4  Ed. 
III.  ch.  7,  &  81  Ed.  III.  ch.  11."  ^  And  in  a  subsequent  case  it  was 
held,  that  the  administrator  of  a  deceased  defendant  in  replevin 
could  not  be  admitted  on  his  motion  to  defend  the  suit.  And 
further,  the  action  being  against  a  deputy  sheriff  for  attaching 
property  of  the  plaintiff  in  an  action  against  a  third  person ;  that 

1  Nichols  V.  Mich&el,  23  N.  T.  (9  Smith),  *  Carothers  v,  Yan  Hagan,  2  Greeno 

264;  per  James,  J.,  269.  (Iowa),  481. 

*  Bennett  v.  Hood,  1  All,  47.  *  Rector  v.  Chevalier,  \  Mis.  345. 

'  Eaty  V.  Love,  32  Vt.  744.  >  Pitts  u.  Hale,  3  Mass.  321. 
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a  statuto,  providing  for  the  surviving  of  actions  for  the  malfeasance 
of  the  sheriflF  or  his  deputies,  did  not  apply  to  the  case.^ 

§  17.  In  New  York,  where  a  verdict  was  rendered  for  the  de- 
fendant in  replevin .  for  a  part  of  the  property,  and  a  new  trial 
ordered,  and  the  defendant  died  after  such  order  and  previous  to 
the  next  circuit ;  the  executors  are  not  entitled  to  come  in  and  ask 
that  the  suit  be  continued  against  them.^ 

§  18.  But,  in  South  Carolina,  co-heirs,  or  joint  tenants,  with  a 
defendant  in  replevin,  may  come  in  and  defend  an  action  abated 
by  his  death  .^ 

§  19.  Evidence,  that  a  slave  belonged  to  a  person  deceased,  and 
that  the  plaintiff,  who  is  his  widow,  administered  jointly  with 
another  person  who  is  still  living ;  that  there  are  several  heirs, 
and  has  been  no  distribution  of  the  estate;  and  that  after  the 
death  of  the  intestate  the  plaintiff  obtained  possession  of  the 
negro,  who  has  been  called  her  own  and  been  in  her  possession 
until  a  short  time  before  suit  commenced ;  clearly  shows  a  want 
of  title  in  the  plaintiff  to  support  replevin.^ 

§  20.  It  is  doubted  whether  an  action  of  replevin  in  the  detinei 
will  lie  against  the  tvife^  where  the  detention  is  in  fact  the  joint 
act  of  both  husband  and  wife.^ 

§  21.  It  is  held  that  replevin  does  not  lie,  by  husband  and  wife, 
to  recover  chattels,  the  property  of  the  wife  before  marriage.^ 

§  22.  In  reference  to  the  relation  of  principal  and  agent  in  con- 
nection with  replevin,  an  auctioneer  who,  as  the  agent  of  the 
owner,  sells  and.  delivers  goods  on  a  condition  which  is  not  com- 
plied with,  may  maintain  replevin  therefor.  He  "  has  a  posses- 
sion, coupled  with  an  interest,  .  .  •  not  a  bare  custody,  like  a  ser- 
vant or  shopman,  but  a  special  property,  with  a  lien  for  the  charges 
of  sale,  the  commission,  and  the  auction  duty,  which  he  is  bound 
to  pay.  .  .  .  The  auctioneer  might  maintain  trespass.  He  is  lia- 
ble to  his  employers  for  the  goods,  or  for  the  price  at  which  they 

were  sold He  is  also  the  *  party  entitled  to  possession,* 

within  the  meaning  of  the  Mass.  Rev.  Sts.  ch.  113,  §  27."  ^ 

§  23.  Replevin  may  be  maintained  in  the  name  of  a  parish  for 
the  parish  records.® 

1  MeUen  v.  Baldwin,  4  Mass.  480.  >  Huntington  v.  Gilmore,  14  Barb.  243. 

«  Webber's  Executors  v.  UnderhiU,  19  •  Seibert  v.  McHenry,  6  Watts,  301. 

Wend.  447.  f  Tyler  v.  Freeman,  3  Cusli.  261 ;  per 

»  Talvande  r.  Cripps,  2  M'Cord,  164.  Metcaif,  J.  263. 

*  Robinson  v,  CaUoway,  4  Piiie,  94.  »  Piret,  &c.,  v.  Steams,  21  Pick.  148. 
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§  24.  Seplevin  is  often  founded  upon  an  allegation  of  frauds 
and  brought  by  or  against  an  alleged  fraudulent  seller  or  buyer. 
Thus,  it  may  be  brought  in  case  of  purchase  by  false  representa- 
tions, though  upon  credit.^  And  in  an  action  commenced  under 
§  206,  Ac,  of  the  New  York  Code,  for  the  claim  and  delivery  of 
personal  property,  where  the  complaint  is  in  the  form  of  the  old 
declaration  in  replevin  in  the  detinet,  and  charges  that  the  defend- 
ants have  become  possessed  of,  and  wrongfully  detain  the  goods 
and  chattels,  and  the  plaintiffs'  proceed  upon  the  ground  that  the 
title  to  the  goods  was  never  changed,  but  remained  in  them, 
because  purchased  of  the  plaintiffs,  and  the  delivery  thereof  pro- 
cured, through  the  false  representations  of  the  vendees  as  to  their 
solvency  and  credit ;  proof  of  the  purchase  of  the  goods  by  the 
agent  of  the  defendants,  by  their  direction,  and  that  at  the  time 
the  defendants  were  insolvent,  is  competent  evidence  on  the  ques- 
tion of  fraud.'  In  such  an  action,  it  is  not  necessary  that  the 
complaint  should  aver  a  demand  of  the  goods,  or  the  insolvency 
of  the  defendants,  or  any  of  the  facts  going  to  establish  the 
fraud.  It  is  sufficient  if  it  is  in  the  form  of  the  old  declaration  in 
replevin  in  the  detinetj  and  charges  that  the  defendants  have 
become  possessed  of,  and  wrongfully  hold,  the  goods  and  chattels.^ 
And,  to  warrant  a  recovery  against  a  purchaser  from  a  fraudulent 
vendee,  the  actual  mala  fides  of  the  defendant,  that  is,  his  positive 
knowledge  or  belief,  is  not  necessary  to  be  proved.  It  is  sufficient 
to  prove,  that  the  circumstances  known  to  him  were  such  as  ought 
reasonably  to  have  excited  his  suspicions,  and  led  him  to  inquire.^ 

§  25.  A  chattel  was  attached,  as  A's,  for  a  just  demand,  but  by 
means  of  a  set-off  the  defendant  recovered  a  balance  with  costs.  B, 
claiming  under  a  sale  from  A,  replevied  the  chattel  from  the 
officer,  pending  the  suit.  Held,  the  officer  might  avoid  the  sale 
as  fraudulent ;  although,  after  the  original  judgment,  B  might 
have  a  right  to  the  chattel  as  against  him,  he  having  no  execution 
to  levy  upon  it.* 

§  26.  If  tenants  in  common  make  separate  conveyances  to  the 
same  purchaser,  one  of  which  is  fraudulent  and  void  as  against 
creditors;  the  purchaser  cannot  maintain  replevin  for  such 
property  against  an  officer  attaching  it  as  the  property  of  the 

1  Hall  V.  Gilmore,  40  Maine,  578.  >  Ibid. 

'   >  Hunter  v.  The  Hudson,  &€.,  20  Barb.        *  Pringle  v,  Phillips,  5  Sandf.  157. 
493.  *  Gates  v.  Gates,  15  Mass.  310. 
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vendors.  "  If  either  deed  was  void,  the  plaintiff  would  have  a 
title  to  only  an  undivided  share,  for  which  replevin  could  not  be 
sustained.  ...  If  either  was  the  owner  of  an  undivided  share, 
.  .  .  the  taking  by  the  oflScer  was  lawful."  ^ 

§  27.  Where  A  exchanged  a  horse,  which  he  had  stolen,  with 
B,  and  afterwards  sold  B's  horse  to  C  for  a  valuable  consideration, 
and  without  notice,  on  the  part  of  B,  of  the  theft ;  held,  replevin 
did  not  lie  by  B  against  C* 

§  28.  If  an  owner  sell  chattels  on  condition  of  immediate  pay- 
ment, but  waive  the  condition,  and  deliver  them  ;  he  parts  with  the 
property,  and  cannot,  in  replevin  for  the  chattels,  avail  himself  of 
a  fraud  between  the  first  and  a  second  purchaser.^  So  a  vendor 
cannot  maintain  replevin  against  a  vendee,  after  delivering  a 
quantity  of  flour  on  board  a  vessel,  oh  a  credit  of  sixty  days,  the 
defendant  refusing  to  give  his  notes,  having  failed  in  the  mean- 
time, and  having  consigned  the  flour  to  a  foreign  house,  who  had 
advanced  money  on  the  consignment.* 

§  29.  The  defendant  contracted  to  tan  hides  furnished  him  by  a 
firm,  and  return  the  leather  in  reasonable  time,  at  an  agreed  price 
for  tanning  and  transportation,  payable  after  delivery.  He  carted 
a  quantity  of  finished  leather  from  the  tannery,  by  a  different  road 
to  a  different  place  from  the  usual  place  of  shipment,  to  the  mer- 
chants who  had  furnished  the  hides,  and  there  stored  them  in  a 
barn  never  before  used  for  storage.  Held,  the  evidence  showed 
an  intention  to  retain  and  sell  the  leather  as  the  defendant's  prop- 
erty ;  that  he  had  no  lien  upon  it,  inasmuch  as  delivery  was  to 
precede  payment ;  and  that,  in  an  action  of  replevin  brought  by 
the  surviving  member  of  the  firm,  ai^  instruction  to  the  jury,  that 
there  had  been  neither  an  unlawful  taking  nor  detention,  and  the 
action  did  not  lie,  was  erroneous.^ 

§  30.  Where  goods  are  fraudulently  sold  by  a  carrier,  and  the 
purchaser  takes  them  without  delivery,  it  seems  that  replevin  in 
the  cepit  will  lie  by  the  owner  against  the  purchaser,  although  he 
bought  the  goods  in  good  faith.^ 

§  31.  Mistake,  as  well  as  fraud,  may  be  the  ground  of  an  action 
of  replevin.     Thus  an  inspector  of  tobacco,  by  mistake,  delivered 

1  Kimball  v,  Thompson,  4  Gash.  441 ;  See  5  ib.  392 ;  Earthans  v.  Owings,  4  Ear. 

per  Wilde,  J.  449.  &  J.  263. 

*  Brown  i;.  Campsall,  6  Har.  &  J.  491.  *  Lee  v.  Goald,  47  Penn.  398. 

*  Mixer  v.  Cook,  31  Maine,  340.  •  Ely  v,  Ehlie,  3  Comst.  506. 

*  Clemson  v.  Dayidson,  4  Binn.  405. 
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to  the  holder  of  certain  notes  other  hogsheads  of  tobacco  than 
those  mentioned  in  such  notes.  The  hogsheads  corresponding 
with  the  notes  were  by  A  delivered  over  to  B,  his  successor,  and  on 
B's  advertising  them  for  sale,  under  the  Maryland  act  of  1802, 
cb.  27,  they  were  demanded  by  A,  and  an  action  of  replevin 
brought  for  them  by  him.  Held,  that  he  was  not  entitled  to 
recover.^ 

§  32.  A  mortgagee  of  personal  property,  in  the  absence  of  any 
agreement  to  the  contrary,  is  entitled  to  immediate  possession  of 
the  property,  and  may  maintain  replevin  therefor  before  the  time 
of  credit  has  expired.^  More  especially,  after  default  in  payment 
of  a  chattel  mortgage,  the  mortgagee's  title  becomes  absolute  at 
law,  and  he  is  entitled  to  immediate  possession.  Hence  he  may 
maintain  replevin  in  the  cepit  against  any  one  who  tortiously 
takes  the  property  from  the  mortgagor.  So  although  after  the 
default,  the  mortgagee  filed  a  copy  of  the  mortgage  and  a  state- 
ment, pursuant  to  the  New  York  act  of  April  29th,  1833 ;  for 
that  will  not  operate  an  extension  of  credit,  or  give  the  mort- 
gagor any  additional  right  of  possession.^ 

§  33.  But  where  it  was  agreed,  at  the  time  of  making  a  mort- 
gage of  a  chattel,  that  the  mortgagor  should  retain  possession  ;  the 
mortgagee  cannot  maintain  replevin  against  one  who  takes  the 
chattel.^  In  such  case,  the  mortgagor  has  the  right  of  possession, 
and  a  legal  interest  in  the  goods,  capable  of  being  seized  upon  a 
distress  warrant  or  an  execution.*  And  where  the  evidence  con- 
duced to  prove,  that  the  mortgagor  held  the  possession  by  contract ; 
instructions,  that,  if  the  plaintiff  held  a  valid  subsisting  mort- 
gage, Ac,  the  law  was  for  him,  are  erroneous,  because  they  did 
not  submit  the  question  of  possession  to  the  jiiry.^  But,  in  such 
cases,  if  at  the  time  of  trial  the  plaintiff  have  a  right  to  posses- 
sion, the  defendant  cannot  have  judgment  for  a  return.*^ 

§  34.  When  a  mortgagee  has  the  right  of  immediate  possession, 
no  demand  is  necessary,  in  order  to  sustain  replevin  against  a 
subsequent  vendee  of  the  mortgagor.^ 

§  35.  In  an  action  of  replevin,  brought  by  the  assignee  of  an 
insolvent  debtor;  the  defendant,  who  claims  under  a  mortgage 

*  Sterenson  V.  Ridgcly,  3  Har.  &  J.  281.        *  Redman  v.  Hendricks,  1  Sandf.  32. 

*  Fergason  r.  Thomas,  26  Maine,  499.  •  M'Isaacs  r.  Hobbs,  8  Dana,  268. 
»  FalTcr  ».  Acker,  I  Hill,  473.                         '  Ingraham  v.  Martin,  3  Shep.  373. 

*  Pierce    v.    Stevens,  30   Maine,  184;        '  Partridge  v.  Swasey,  46.Maine,  il4, 
Bedman  v.  Hendricks,  1  Sandf.  32. 
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from  the  debtor,  by  which  the  possession  and  control  of  the  goods 
are  secured  to  the  mortgagor  until  after  default,  may  show,  by 
parol  evidence,  that  the  mortgagor  has  waived  this  right,  and 
allowed  him  to  take  possession.^ 

§  36.  The  service  of  legal  process  upon  mortgaged  property  has 
often  given  occasion  to  the  action  of  replevin  in  behalf  of  the 
mortgagee. 

§  37.  In  Massachusetts,  independently  of  statute,  the  pro- 
visions of  which  must  be  strictly  observed,  personal  property 
mortgaged  cannot  be  taken  on  execution  against  the  mortgagor; 
and  replevin  will  lie  by  the  mortgagee  against  a  purchaser  of  the 
property  at  the  sale  on  execution.* 

§  38.  A,  the  owner  of  a  vessel,  resident  in  Nova  Scotia,  mort- 
gaged her  to  B,  also  resident  there,  who  had  his  mortgage  duly 
recorded,  under  the  laws  of  the  province,  at  the  custom-house, 
and  a  memorandum  thereof  indorsed  on  the  register  of  the  vessel, 
these  acts,  by  the  lex  loci^  making  B  the  owner  of  the  vessel,  so 
far  as  was  necessary  to  give  him  security  for  his  debt.  Held,  he 
had  thus  acquired  possession  of  the  vessel,  sufficiently  to  maintain 
replevin  against  an  attaching  creditor  in  Massachusetts.^ 

§  39.  Where  an  officer  levies  upon  personal  property  mortgaged, 
which  remains  in  possession  of  the  mortgagor,  the  money  not 
having  become  due,  and  replevin  is  brought  against  him  for 
asserting  his  claim  under  such  levy,  and  refusing  to  surrender 
the  property  after  the  mortgage  money  has  become  due ;  the 
plaintiff  must  declare  for  the  detention^  not  for  the  taking  of  the 
property.* 

§  40.  The  Kentucky  statute,  subjecting  the  interests  of  mort- 
gagors to  execution,  makes  no  reference  to  the  state  of  the  pos- 
session at  the  time  of  levy;  and,  as  a  levy  on  personal  prop- 
erty implies  that  the  officer  takes  possession  of  it,  so,  where  an 
execution  against  the  mortgagor  is  levied  on  the  mortgaged  prop- 
erty in  possession  of  the  mortgagee,  the  officer  has  a  legal  right  to 
assume  the  possession  and  control  of  the  property  between  the 
levy  and  sale,  and  the  mortgagee  cannot  maintain  replevin ;  and 
a  failure  of  the  officer  to  recognize  the  mortgage  (because  he  did 
not  know  of  it,  or  doubted  its  validity),  it  seems,  would  not 


1  Whitcher  v.  Shattnck,  3  AHen,  319.  '  Esflon  v.  TarbcH,  9  Cosh.  407. 

^  Lamb  v,  Johnson,  10  Cash.  126.  *  RandaU  u.  Cook,  17  Wend.  53. 
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render  the  levy  and  seizure  unlawful.  If,  in  any  case,  where  an 
execution  against  a  mortgagor  is  levied  on  the  property,  it  can  be 
replevied  by  the  mortgagee,  it  must  be  surrendered  for  the  sale  of 
the  mortgagor's  interest.^ 

§  41.  In  replevin  in  the  delinet^  the  finding  was,  that  the  plain- 
tiff was  a  mortgagee  and  in  possession ;  that  the  defendant  as  con- 
stable took  and  detained  the  chattel  on  an  execution  against  the 
mortgagor ;  and  that  by  law  a  mortgagee  of  a  chattel  in  pos- 
session might  maintain  replevin  in  the  detinet  against  a  consta- 
ble, who  took  and  detained  the  mortgaged  chattel  for  the  mort- 
gagor's debts.  Held,  the  finding  did  not,  even  by  necessary 
implication,  show  a  right  of  possession  in  the  plaintiff.^  The  find- 
ing further  ordered  an  allowance  of  five  per  cent,  on  the  value 
.recovered  by  the  plaintiff  as  indemnity  for  his  expenses,  and 
fixed  the  value  at  |105.  Held,  fatally  defective,  in  that  it  did  not 
assess  damages  for  the  taking ;  and  that  the  judgment  thereon 
could  not  stand.^ 

§  42.  A  mortgagee  of  personalty,  having  the  right  to  take  pos- 
session whenever  he  deems  the  debt  insecure,  has  an  immediate 
right  of  possession,  and  may  maintain  replevin  where  the  whole 
property  has  been  sold  on  execution,  instead  of  the  mortgagor's 
interest.* 

§  43.  Beplevin  will  not  lie  for  levying  an  execution  against  a 
mortgagor  and  mortgagee  upon  the  mortgaged  chattels  by  direc- 
tion of  the  mortgagee.^ 

§  44.  In  Ohio,  personal  property  mortgaged  may  be  attached  as 
the  mortgagor's,  when  in  his  possession.  The  levy  and  seizure 
creates  a  lien,  which  is  not  divested  by  the  recovery  of  the  prop- 
erty in  replevin  by  the  mortgagee.  The  attaching  creditor  may 
apply  tho  surplus  proceeds  of  a  sale  made  by  the  mortgagee  to  his 
judgment,  though  after  levy  of  the  attachment,  and  before  com- 
mencement of  proceedings  thus  to  subject  the  surplus,  the  mort- 
gagor had  assigned  it  to  the  mortgagee.^ 

§  45.  In  the  same  State,  if  the  lien  of  a  mortgage  exceeds  the 
value  of  the  property,  the  officer,  against  whom  an  action  of  re- 
plevin is  brought  for  taking  it  upon  process  against  the  mortgagor, 
can  recover  only  nominal  damages.^ 

^  M'Isaacs  v.  Hobbs,  8  Dana,  268.  ^  Talbot  v.  Be  Forest,  3  Iowa,  586. 

•  Bates  p.  V^Tilbur,  10  Wis.  415.  •  Carty  v,  Fenstemaker,  U  Ohio    St., 
•Ibid.  457.        ^ 

*  Frisbee  p.  Langwortliy,  II  Wis.  375.  ?  Coe  v.  Peacock,  14  Ohio  St.,  187. 


62  REPLEVIN.  [book  I. 

§  46.  To  an  action  of  replevin  for  detaining  goods,  the  defend- 
ant may  plead  generally  property  in  himself,  and  specially  that  the 
goods  were  delivered  by  the  plaintiff  to  the  defendant  as  a  pledge, 
and  retained  until  the  plaintiff  should  pay,  <&c.,  which  he  had 
not  done.^  So  A  pledged  goods  to  B,  to  secure  his  debt.  A  was 
indebted  to  C  by  note.  By  agreement  between  the  three,  A  was 
to  work  for  C,  who  was  to  apply  his  wages  to  the  payment  of  B's 
debt.  A  worked  for  C  until  his  wages  exceeded  the  amount 
of  his  indebtedness  to  B.  C  then  offered  A  his  own  note,  and  the 
balance  of  B's  debt  to  A  in  cash,  which  A  refused.  C  then  paid 
A  the  amount  of  his  wages  in  cash.  Held,  no  satisfaction  of  the 
debt  secured  by  the  pledge,  and  therefore  A  could  not  maintain 
replevin  for  the  goods,  especially  after  receiving  the  full  amount  of 
his  wages  from  C.^ 

§  47.  In  replevin,  under  the  Revised  Statutes  of  Michigan,  one 
having  a  lien  or  a  special  property,  at  the  commencement  of  the 
suit,  can  recover  only  according  to  his  special  interest  against  the 
general  owner ;  but  against  a  stranger  he  may  recover  as  though 
he  were  the  general  owner,  the  statute  being  intended  to  intro- 
duce Jn  actions  of  replevin  the  rules  governing  in  actions  of  trover.' 

§  48.  It  seems,  the  defendant  in  replevin  cannot  object  that  a 
third  person  had  a  lien,  as  against  the  plaintiff,  upon  the  property 
attached.* 

§  49.  Where  the  defendant,  in  replevin  for  manufactured  arti- 
cles, avows  the  detention  of  them  on  the  ground  of  a  mechanic's 
lien,  the  plaintiff  may  plead  in  bar  an  agreement  by  which  the 
lien  was  waived.* 

§  50.  Where  a  purchaser  of  horses,  at  a  sale  on  execution, 
which  were  subject  to  a  lien  for  keeping  at  a  livery-stable,  suf- 
fered them  to  come  again  into  the  custody  of  the  stable-keeper, 
and  afterwards  took  them  away  against  the  will  of  the  latter,  who 
claimed  to  detain  them  for  his  lien  ;  it  was  held  that  replevin  was 
the  proper  form  of  action  for.  the  stable-keeper  in  enforcing  his 
lieu.« 

1  Amos  v.  Sinnott,  4  Scam.  440.  *  Wilson  v.  Nichols,  29  Maine,  566. 

'  Ibid.  *  Curtis  i;.  Jones,  3  Denio,  590. 

*  Davidson  v.  GansoUy,  1  Mann.  388.  ^  Young  v,  Kimball^  23  Penn.  193. 
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CHAPTER  Vn. 

WRIT,  BOND,  DECLARATION,   PLEADINGS,  EVIDENCE,  ETC. 

1.  (Rnd  note).  Geoeral  remarks  as  to  plend-      26.  Several  pleas. 

m^  and  practice,  and  the  statutory  changes       27.  Pleading  in  case  of  seizure  by  legal  pro- 

ou  ihe^e  subjects;  points  of  practice.  cess,  distress,  &c. 

2.  Description  of  the  property.  36.  Replication,  &c. 
6.  Statement  of  title.                                         51.  Amendment. 

9.  Motions,  pleadings,  &c«,  subsequent  to  62.  Evidence, 

the  writ  and  declaration  —  motion  to  dis-  71.  Verdict, 

miss.  75.  Damages. 

16.  Pleadings  —  avowry  and  cognizance.  77.  Verdict  and  judgment  in  special  cases. 

17.  General  issue;  noncepit  andektinei,  84.  Judgment  for  return. 

18.  Title  to  the  property. 

§  1.  With  regard  to  the  pleadings,  practice,  and  forms  of  proceed- 
ing in  replevin,  we  have  already  seen  that  they  are  for  the  most  part 
pecaliar  to  this  action.  In  consequence  of  such  peculiarity,  the 
numerous  statutory  alterations  in  this  country,  with  reference  to 
mere  matters  of  form,  the  purpose  and  effect  of  which  is  to  simplify 
remedies  and  do  away  with  long-established  technicalities,  have 
comparatively  little  application  to  the  action  of  replevin,  (a) 

(a)  There  are,  however,  numerous  points  plevin,  .yet,  if  the  writ  be  not   executed, 

of  form  and  practice  in  the  action  of  re-  and  the  property  not  delivered  to  the  plain> 

plevin,  which  are  variously  regulated  by  tiff,  it  is  error  to  quash  the  writ  and  ren- 

thf  local  usages  and  express  legislation  of  der  judgment  for  a  return  of  the  property, 

different  States.  The  writ  Is  good  as  a  citation,  and  the  cause 

Questions  may  frequently  arise,  in  refer-  should  progress.    Grcenwade  v,  Fisher,  5 

enceto  the  bond,  which  is  generally  required  B.  Mon.  167. 

toaccompany  the  writ  of  replevin.  In  Con-  Under  a  statute  requiring  "  all  original 
necticut,  if  the  plaintiff  in  an  action  of  re-  writs  "  to  bo  indorsed,  a  writ  of  replevin 
plevin  be  not  an  inhabitant,  he  must  give  must  be  indorsed.  The  fact  that  the  re- 
bond  for  prosecution  pursuant  to  the  first  plevin  bond  furnishes  all  the  security  de- 
tection of  the  act  regulating  civil  actions  ;  rived  from  such  indorsement  cannot  change 
otherwise  the  process  is  abatable.  And  this,  the  effect  of  an  express  statute.  Nor  does 
notwithstanding  the  giving  of  a  bond,  pur-  it  make  any  difference  that  this  statute  is 
suant  to  the  Sth  section  of  the  statute  autnor-  prior  in  time  to  the  act  providing  for  re- 
izing  writs  of  replevin,  such  bond  not  secur-  plevin.  But  if  the  defendant  pleads  the 
ing  to  the  defendant  his  costs  in  replevin*  want  of  an  indorser  in  abatement  of  the 
Fleet  V.  Lockwood,  17  Conn.  233.  writ,  without  any  suggestion  entitling  him 

In  Maine,  the  plaintiff  in  replevin  is  not  to  possession  of  tlie  goods,  and  the  writ 

a  trespasser  in  taking  the  goods  replevied,  is    abated ;    he  shall    have  judgment   for 

if  he  offers  sureties  satisfactory  to  the  offl  his  costs,  but  not  for  a  return.    Gould  v. 

cer,  although  in  fact  insufficient.    Harri  Barnard,  3  Mass.  199. 
man  r.  WiuLins,  2  App.  93.  In  Massachusetts,  it   is  not  necessary 

In  Kentucky,  though  no  bond  may  have  that  it  should  appear,  in  an  officer's  return  o  f 

been  executed,  oa  suing  out  a  writ  of  le-  a  writ  of  replevin,  either  that  the  defend- 

6* 
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§  2.  The  writ  and  declaration  must  contain  a  description  of 
the  goods,^  which  will  enable  the  oflficer,  with  reasonable  cer- 

1  Mngee  v,  Siggerson,  4  Blackf.  70.    See  Stoiy  v.  O'Dea,  23  Ind.  326. 

ant  was  requested  or  had  notice  to  appoint  interrening),    is    voidable.      Cajward  d. 

an  appraiser  of  the  property.  Or  that  the  Doolittle,  6  Cow.  602. 

parties  did  not  agree  as  to  the  value  there-  In  Wisconsin,  an  alias  writ  of  replerin 

of.    Wolcott  V.  Mead,  12  Met.  516.  may  be  issued  and  directed  to  the  sheriff 

Though  it  is  the  general  duty  of  the  offi-  of  a  county  other  than  that  in  which  saic  is 

cer  to  appoint  three  appraisers,  yet  he  is  brought.    Hiles    v.  McFarlane,  4  Chand. 

justified  or  excused  for  omitting  so  to  do,  189. 

when  the  parties  agree  as  to  the  value.    If  In  Vermont,  a  writ  of  replevin. of  prop- 

the  parties  do  so  agree,  he  should  certify  erty  attached  cannot  be  served  by  a  consta- 

that  fact  in  his  return,  when  he  for  that  rea-  ble.    Ralston  v.  Strong,  Brayt.  216;  ib. 

son  omits  to  appoint  appraisers.   Ib.  1  Chip.  287. 

In  Massachusetts,  a  writ  of  replevin  may  In  Connecticut,  a  writ  to  replevy  goods, 

be  issued  by  the  clerk  of  the  courts  in  one  taken  by  attachment,  is  not  an  adversary 

county  returnable  in  another.    Judson  v.  suit,  but  a  mandatory  precept,  and  ought  to 

Adams,  8  Cush.  556.  be  directed  to  the  officer  who  served  tho 

A  constable  has  no  authority,  by  Rev.  attachment.    Denison  v,  Raymond,  Kirbj,* 

Sts.,  ch.  15,  to  serve  a  writ  of  replevin,  ex-  274. 

cept  where  the  sheriff  or  his  deputy  is  a  par-  In  Arkansas,  if  a  writ  of  replevin  is  im- 

ty,  and  the  value  of  (he  property  does  not  properly  executed,  the  clerk  can  issue  an 

exceed  seventy  dollars.  Ihe    statute   pro-  a//a»withoutany  order  of  court.  The  retum 

vided,  that  constables  might  serve  writs  and  must  show  execution  by  reading,  or  deliver- 

executions  in  any  personal  action  in  which  inga  copy,  or  leaving  a  copy  at  the  defend- 

the  damage  is  not  laid  higher  than  seventy  ant's  usual  place  of  abode,  with  some  white 

dollars.  By  a  subsequent  section  of  the  same  person  of  his  family  over  fifteen  years  of  age. 

chapter,  '*  constables  may  also   serve  writs  It  must  also  set  forth  with  certainty  tbe 

of  replevin,  in  cases  where  the  sheriff  or  his  contents  of  the  notice  required  to  be  deliv- 

deputy  shall  be  a  party,  and  in  which  the  val-  ered  to,  or  left  for  him,  and  state  that  it 

ueof  the  property  to  be  replevied  shall  not  was  signed  by  himself.    A  defect  in  the 

exceed  the  sura  of  seventy  dollars."    The  return   is  not   ground  for  dismissing  the 

construction  ofthe  two  provisions,  taken  to-  suit.    Nor  is  a  refusal  of  tho  plaintiff  to 

gether,  is  as  above  stated.    "  And  this  con-  amend.    Pool  i\  Loomis,  5  Pike,  110. 

elusion  is  confirmed  by  a  reference  to  the  In  Illinois,  where  part  of  the  property 

subject-matter.    In  most  personal  actions,  claimed  cannot  be  found,  and  there  is  per- 

the  matter  ultimately  claimed  in  the  suit  is  sonal  service,  tho  plaintiff  may  add  a  count 

a  sum  of  money  expressed  in  the  ad  dam-  in  trover.    Dart  v,  Horn,  20  III.  212. 

num.    The  obvious  purpose  of  the  statute  The  failure  of  a  sheriff  to  retum  the  val- 

being  to  give  constables  a  limited  authority  ne  of  property  replevied,  as  required  by  the 

•only  to  serve  writs  .  .  .  this  may  be  well  third  section  of  the  Kentucky  act  of  1830, 

vmensurcd  in  most  personal  actions  by  tho  is  no  cause  for  quashing  the  writ.    Fryer 

W  damnum.    But  it  is  otherwise  in  replev-  v.  Fryer,  6  Dana,  54. 

in,  where  specific  property,  often  of  great  In  Maine,  a  writ  of  replevin  returnable 

value,  may  be  the  subject  of  judicial  contro-  before  a  justice  of  the  peace,  like  other  jas- 

yersy,  whilst  the  damages  are  merely  inci-  tice  writs,  is  to  be  "  duly  served,  not  less 

dental,  and  may  be  comparatively  small."  than  seven,  nor  more  than  sixty  days  be- 

Conner  v.  Palmer,  13  Met.  302  ;  per  Shaw,  fore  the  day  therein  appointed  for  trial." 

C.  J.,  ib.  303.  Lord  v.  Poor,  10  Shep.  569. 

Under  tho  Rev.  Sts.,  ch.  113  (see  Gen.  In  Indiana,  a  writ  of  replevin  need  not 

Sts.),  a  writ  of  replevin  may  be  delivered  to  show  that  the  statutory  affidavit  hiis  been 

an  officer,  and  he  may  commence  the  ser-  made  by  the  plaintiff.    Magee  r.  Sigger- 

vice,  but  not  deliver  the  property  to  tho  son,  4  Blackf  70. 

plaintiff,  nor  do  anything  more  than  is  nee-  If,  in  an  action  before  a  justice  of  the 
essiiry  to  effect  an  appraisement,  before  tak-  peace,  the  affidavit  filed  be  such  as  the  stat- 
ing a  bond.  Wolcott  V.  Mead,  12  Met.  516.  ute  requires,  no  other  statement  of  the  de- 

In  New  York,  a  plaintiff  in  replevin  can-  mand  is  necessary.    Andre  v,  Johnson,  6 

not  regularly  declare,  until  the  writ  be  re-  Blackf.  1 88. 

turned  with  the  names  of  the  sureties  an-  In  Michigan,  the  affidavit,  required  in 

nexed.   Wilsons.  Williams,  18  Wend.  581.  actions  of  replevin  to  be  annexed  to  the 

A  writ  tested  at  one  term,  and  returnable  writ  before  it  can  be  executed,  must  con- 

at  tho  next  term  bat  one  (an  entire  term  tain  the  statement  "  that  the  property  was 
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tainty,  to  distinguish  th^m  from  other  property  of  like  nature. 
Thus  "  a  quantity  of  corn  (consisting  of  about  200  bushels),  and 
a  quantity  of  rye  (consisting  of  about  100  bushels)/'  is  not  a  suffi- 
cient description.^  So,  although  "  fifteen  hundred  pounds  of  seed 
cotton  "  is  sufficiently  descriptive  of  the  article  and  of  the  quan- 
tity ;  as  the  officer  was  required  to  take  it  into  his  possession, 
it  was  doubted  whether  some  further  identification,  of  the  partic- 
ular cotton  sought  to  be  recovered,  should  not  have  been  made, 
as,  that  it  was  at  a  certain  place,  in  a  pen,  house,  or  pile.^ 

§  3.  It  is  held  that  a  defective  description  must  be  taken  ad- 
vantage of  by  special  demurrer,  as  it  will  be  sufficient  after  ver- 
dict, avowry,  or  plea  of  property .^  But,  unless  the  writ  specify 
the  goods,  it  may  be  quashed,  even  after  an  appearance.* 

§  4.  The  declaration  should  not  include  any  property  not  taken 
under  the  writ.^ 

§  5.  On  a  writ  of  replevin  for  about  four  hundred  tons  of  bog 
ore^  the  sheriflF  is  not  authorized  to  deliver  to  the  plaintiff  seven 
hundred  and  twenty  tons.  It  seems,  he  would  have  been  justifia- 
ble in  refusing  to  execute  such  a  writ.  Where,  however,  he  did 
execute  it,  and  delivered  to  the  plaintiff  seven  hundred  and  twenty 
tons  of  ore,  and  the  defendants  obtained  a  judgment  of  return, 
and  executed  a  writ  of  inquiry  to  assess  the  value  of  the  property 
and  damages  of  detention ;  held,  it  was  competent  for  the  plain- 
tiff to  show,  in  mitigation,  that  shortly  after  the  delivery  of  the 
property  to  him  the  defendants  repossessed  themselves  of  the 
greater  part  thereof.® 

§  5  a.  In  a  case  of  replevin  for  a  certain  number  of  barrels  of 
mackerel,  the  writ  was  served,  with  the  assent  of  the  defendant,  by 
taking,  in  part,  two  half  barrels  as  equivalent  to  one  barrel. 
Ileld,  he  could  not  claim  a  return,  on  the  ground  that  property 
was  taken  which  was  not  described  in  the  writ."^  (a) 


1  Stevens  r.  Osman,  I  Mann.  92. 
«  Hill  V.  Robinson,  16  Ark.  90. 
■  Stevens  v.  Osman,  1  Mann.  92. 
«  Snedeker  v.  Quick,  6  Uuist.  179. 


B  Sanderson  v.  Marks,  1  Har.  &  Gill,  252. 
»  DeWitt  V.  Morris,  13  Wend.  496. 
7  Gardner  v.  Lane,  9  Allen,  492. 


not  taken  for  any  assessment  levied  by  vir-        (a)  In  New  York,  a  summons  in  re- 

tuo  of  any  law  in  this  State ;  "  also,  that  it  plevin  need  not  specify  the  property  ;  and 

wfts  not  seized  under  any  execution  a<2:ainst  such  specification  may  be  rejected  as  sur- 

tite  goods  and  chattels  of  the  plaintitf  lia-  plusage.    Finehout  v.  Grain,  4  Hill,  537. 
ble   to  execution.    These  averments    are        Whore,  in  replevin,  several  articles  of 

made  necessary  by  the  statute,  witliout  re-  property  were  described  in  the  writ,  but,  in 

gard  to  the  nature  of  the  property  replev-  consequence  of  directions  given    by  the 

led.     Phenix  v.  Glark,  2  Mich.  327.  plaintiff,  a  part  of  them  only  was  seized  by 
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§  6.  A  declaration  in  replevin  for  taking  and  detaining  goods 
must  show  either  a  general  or  special  property.  An  allegation  of 
title  to  the  possession  is  not  sufficient.^  Nor  a  statement  of  the 
evidence  of  title  instead  of  title  itself,  ^  by  direct  and  issuable  aver- 
ment.^ Nor  that  the  goods  were  taken  by  the  defendant  out  of 
the  plaintiff's  possession.*  Nor  (in  New  York)  that  the  plaintiff  is 
entitled  to  the  possession  of  the  goods,  and  they  are  the  property  of 
him,  the  plaintiff,  by  virtue  of  attachments  duly  issued,  by  a  justice 
of  the  peace,  and  delivered  to  the  plaintiff,  as  a  constable,  to  be 
executed.^  So  a  declaration  in  replevin  by  husband  and  wife 
should  show  especially  the  wife's  interest  in  the  goods.^  But  where 
a  declaration  alleges  that  the  "  plaintiffs  were  the  owners  "  of  the 
goods  in  suit,  "  and  entitled  to  the  possession  thereof ; "  the  last 
clause  may  be  disregarded  as  surplusage,  the  allegatiou  of  owner- 
ship being  equivalent  to  an  assertion  of  property.^ 

1  Fiittison  V.  Adams,  7  Hill,  1 26.     See        *  Bond  v.  Mitchell,  3  Barb.  304. 
Prosscr  v.  Woodward,  21  Wend.  205.  *  Vandenbargh  v.  Van  Valkenbuigh,  8 

-  Bond  V.  Mitchell,  3  Barb.  304.  Barb.  217. 

*  Vandenburgh  v.  Van  Valkenburghj  8        ®  Gentry  v.  Borgia,  6  Blackf.  261. 
Barb.  217.  ^  Pattison  t?.  Adams,  Hill  &  Den.  426. 

the  officer ;  held,  the  plaintiff  might  nev-  conclusion  is  arrived  at  by  Mr.  Jostice 

crthclcss  include  the  whole  in  his   declara-  Gray,  after  an  elaborate  citation  of  the 

tion,  and  this  though  the  summons  served  early  Massachusetts  statutes,  and  the  de* 

described  the  articles  seized  without  men-  cisions  by  which  they  have  been  construed, 

tioning  the  residue.    Finehout  v.  Grain,  Pomeroy  v.  Trimper,  8  Allen,  399.    See 

4  Hill,  537.  Davenport  v.  Burke,  9  ib.  116. 

It  seems,  a  sheriff  is  not  liable  in  tres-  "  In  a  case  in  the  Year  Books,  a  mati 

pass  for  replevying  the  property  mentioned  brought  replevin  of  a  heifer  {juoenca)t  and 

in  the  writ,  though  it  belong  to  a  third  was  aftenvards  nonsuit,  and  sued  out  his 

person,  and  be  found  in  his  possession,  writ  of  second  deliverance  of  a  cow  (nzcca); 

Otherwise  with  the  party  who  sued  out  the  to  which  the  defendant's  counsel  objected 

writ.     Shipman  v.  Glark,  4  Denio,  446.  on  the  ground  of  variance ;  but  Fitzherberl, 

In  Indiana  and  Alabama,  in  replevin  in  J.,  said  :  **  The  writ  is  good  ;  for  it  may 

the  detinuit,  which  is  now  the  usual  form,  be  that  it  was  a  heifer  at  the  time  of  suin^ 

the  declaration  need  not  state  the  value  of  out  the  replevin,  and  that  it  is  now  a  cow." 

the  goods.     Britton  v.  Morss,  6  Blackf.  Year  Book,  26  H.  8,  p.  6,  pi.  27  ;  cited  hy 

469;  Haynes  v.  Grutchfield,   7  Ala.  189.  Gray,  J.,  in  Pomeroy  r.  Trimper,  8  Allen, 

See  Wilcoxon  v.  Annesley,  23  Ind.  285.  404. 

In  Indiana,  if,  in  an  action  of  I'cplevin  In  New  York,  the  declaration  must  stats 

before  a  justice  of  the  peace,  the  statement  a  place  certain,  within  the  village  or  town ; 

of  demand  filed  before  the  writ  issued  state  but  the  omission  may  be  cured  by  the  de- 

the  value  of  the  property,  the  omission  of  fendant's  pleading  over.    Gardner  v.  Huxn- 

thc  averment  of  such  value  in  the  affidavit  phrey,  10  Johns.  53. 

is    not    material.      Mooney  v.  Myers,  5  In  Pennsylvania,  in  replevin  for  articles 

Blackf.  331.  not  distrained,  it  is  sufficient  if  the  taking 

In  New  York,  where  the  complaint  al-  be  laid  in  the  county.     Muck  v,  Folkroad, 

leges  the  value  of  the  chattel  as  ''  about  1  Browne,  60. 

one  hundred  and  thirty  dollars,"  which  al-  In  Maryland,  an  omission  to  all^  dam- 
legation  is  not  controverted  by  the  answer,  age  in  the  declaration  is  fatal.    Faget  v. 
the  defendant  may  show  the  true  value.  Brayton,  2  Har.  &  J.  350. 
Woodruff  V.  Cook,  25  Barb.  505.  After  trial  in  replevin  and  verdict  for  the 

In  Massachusetts,  in  a  writ  of  replevin  defendant,  the  plaintiff  cannot  avail  him- 

directed  to  a  deputy  sheriff,  it  is  not  neces-  self  of  any  uncertainty  in  his  declaratioii. 

sary  to  state  the  value  of  the  goods.    This  Wilson  v.  Gray,  8  Wfttts^  25. 
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§  7.  Where  two  issues  are  presented  by  a  declaration,  one 
claiming  property,  and  the  other  that  the  defendant  detained  the 
goods,  a  general  verdict  in  favor  of  the  plaintiff  will  be  set  aside.^ 

§  8.  On  a  bill  in  equity,  under  Mass.  Rev.  Sts.  ch.  81,  §  7,  to 
obtain  possession  of  a  horse,  secreted  from  tlic  plaintiff  so  that  it 
cannot  be  replevied,  an  allegation  that  the  plaintiff  was  the 
owner  of  the  horse  and  had  the  right  of  possession  is  suflScient, 
without  setting  fortli  the  particulars  of  his  title ;  especially  when 
the  plaintiff  seeks  no  discovery  and  waives  an  answer  under  oath. 
The  court  make  a  distinction  between  this  case  and  that  of  Clap 
V.  Shepard,  23  Pick.  228,  2  Met.  127 ;  the  bill  in  that  case  dis^ 
closing  the  fact,  that  the  note  sought  to  be  restored  to  the  plain- 
tiff* was  a  note  payable  to  a  third  person,  and  therefore  it  being 
proper  that  further  facts  should  be  stated,  which  would  show  a 
transfer  to  the  plaintiff.^ 

§  9.  With  regard  to  the  pleadings  in  replevin,  subsequent  to 
the  declaration,  there  is  no  action  in  which  what  are  termed 
dilatory  motions  and  pleas  are  of  more  frequent  occurrence. 

§  10.  In  Kentucky,  the  want  of  a  sufficient  bond  in  replevin  may, 
it  seems,  be  pleaded  in  abatement ;  it  is  no  cause  for  dismissing 
the  suit  upon  motion.  The  court  should  permit  the  plaintiff  to 
give  a  sufficient  bond,  or  order  restitution  of  the  property.^ 

§  11.  In  Illinois,  it  is  not  cause  for  dismissing  an  action  of 
replevin,  tliat  no  declaration  was  filed  at  the  first  term ;  the  cause 
in  such  case  should  be  continued  at  the  plaintiff 's  cost.* 

§  12.  In  Massachusetts,  a  motion  to  dismiss  an  action  of  re- 
plevin, on  the  ground  that  the  writ  was  served  by  a  constable,  or 
that  there  was  no  appraisal  of  the  goods,  must  be  made  at  the 
fii-st  term.*^ 

§  13.  In  the  same  State,  it  is  no  ground  of  dismissal  that  the 
bond  has  one  surety  only,  unless  the  fact  is  distinctly  specified, 
at  the  first  term,  as  a  cause  for  dismissal.  The  action  will 
not  be  dismissed,  for  that  cause,  upon  a  motion  which  merely 
states,  as  a  reason  for  dismissing  it,  that  the  officer  made  his 
service,  or  commenced  his  service,  before  any  bond  was  given,  as 
the  law  requires.® 


I  Donaldson  ».  Johnson,  2  Chand.  160.  ♦  ^roos  «'••  Sinnott,  4  Scam.  440. 

«  Strictland  w.  Fizgcrald,  7  Cuah.  530-  *  Jaques  v.  Sanderson,  8  Cush.  271 

S32.  0  Wolcott  V.  Mead,  12  Met.  516. 
*  Bloomer  v.  Craige,  6  Dana,  310. 
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§  14.  Ill  Massachusetts,  where  a  writ  of  replevin  was  framed 
according  to  the  form  prescribed  by  the  repealed  statute  of  1789, 
ch.  26,  and  the  oflScer  proceeded  in  the  service,  according  to  that 
statute,  taking  and  returning  a  bond  from  the  plaintiff  to  the 
defendant  with  one  surety  only,  and  in  a  certain  sum,  without 
causing  an  appraisement,  <&c.,  as  directed  by  Rev.  Stats,  ch. 
113 ;  held,  a  motion  to  dismiss  the  action  could  not  be  received 
after  the  return  term,  at  which  the  defendant  appeared,  and  the 
action  should  proceed  to  trial,  as  the  bond  taken  and  returned 
was  valid  by  the  common  law,  and  the  court  had  jurisdiction  of 
the  parties  and  of  the  subject-matter.^ 

§  15.  It  is  no  ground  for  dismissing  a  writ  of  replevin,  that  an 
animal  described  in  the  writ  as  a  heifer  is  termed  a  cow  in  the 
certificate  of  appraisement ;  that  the  plaintiff  has  caused  the 
officer  intrusted  with  the  writ  to  bring  an  action  against  the 
defendant  and  another  officer,  for  taking  the  property  from  him 
before  its  delivery  to  the  plaintiff;  or  that  the  plaintiff,  as  execu- 
tor, has  brought  a  suit  against  the  defendant  and  the  latter 
officer  for  conversion  of  the  property,  unless  such  conversion  is 
shown  to  be  the  same  for  which  the  replevin  was  brought.^ 

§  16.  The  pleadings  in  replevin  are  termed  avowry  and  cogni- 
zance.  "  An  avowry  is  where  the  defendant,  in  an  action  of 
replevin,  avows  the  taking  of  the  distress  in  his  own  right,  or  in 
right  of  his  wife,  and  sets  forth  the  cause  of  it,  as  for  arrears  of 
rent,  damage  done,  or  the  like."^  Cognizance  is  '*  where  the 
defendant  (not  being  entitled  to  the  distress  or  goods)  acknowl- 
edges the  taking,  and  insists  that  such  taking  was  legal,  not 
because  he  himself  had  a  right  to  distrain  on  his  own  account, 
but  because  he  made  the  distress  by  the  command  of  another, 
who  had  a  right  to  distrain."*  On  the  same  subject,  it  is  further 
remarked  as  follows :  *'  The  plaintiff  and  defendant  are  consid- 
ered as  actors,  the  defendant  in  respect  of  his  having  made  the 
distress  (being  a  claim  of  right,  and  the  avowry  in  the  nature  of 
a  declaration),  and  the  plaintiff  in  respect  of  his  action."*  "An 
avowry  partakes  of  the  nature  of  a  declaration.  It  is  the  asser- 
tion of  a  claim  for  the  return  of  the  goods  replevied."  ®    "  There 


1  Simonds  v.  Parker,  I  Met.  544.  «  3  Steph.  N.  P.  2482;    1  Saan.  347» 

^  Pomeroy  v.  Trimper,  8  Alien,  398.  b,  e. 

»  Bout.  Law  Diet.  «  Per  Strong,  J.,  Borr  v.  Hughes,  44 

*  Ibid.  Penn.  517. 
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is  a  difference  between  a  justification  to  an  action  of  trespass, 
and  an  aTowry  or  cognizance.  In  trespass,  it  is  sufficient  for  the 
defendant  to  allege  in  his  plea  matter  to  excuse  the  trespass ;  but, 
in  replevin,  the  avowant,  or  person  making  cognizance,  is  in  the 
nature  of  a  plaintiff,  for  he  is  to  have  a  return  ;  and,  therefore, 
the  avowry  or  cognizance,  which  is  in  the  nature  of  a  declaration, 
must  show  a  good  title  in  omnibus^  and  contain  sufficient  matter 
to  entitle  him  to  a  return."  ^ 

§  17.  "  By  the  common  law,  replevin  lies  only  for  the  wrongful 
taking  of  chattels,  and  the  general  issue  is  non  cepit^(a)  which 
admits  that  the  property  ....  is  in  the  plaintiff,  and  denies 
only  the  taking.  Of  course,  property  in  the  defendant  cannot  be 
given  in  evidence,  under  this  issue."  ^  (fe) 

§  18.  The  most  frequent  defence,  in  replevin,  is  a  denial  of 

1  Potter  V,  North,  1  Wms.  Saun.  347  b,  v.  Royston,  2  Piko,  315  ;  Trotter  ».  Tay- 

n.  3.      See  Bloomer  v.  Jubel,   8  Wend,  lor,  5  Blackf.  431 ;  Galiuha  v.  Buttcrfield, 

448 ;  Soathall  r.  Gamer,  2  Leigh,  372.  2  Scam.  227  ;  Harper  v.  Baker,  3  Mon. 

*  Per  Metcalf,  J.,  Miller  v.  Sleeper.  4  421  ;  Ely  v,  Ehlie,  3  Comst.  508,  l^Iass. 

Cnsh.  370;  Eaves  v.  King,  I  Har.  141  ;  153;  Rowland  v.  Mann,  6  Ircd.  38;  Car- 

Vickery  v,  Sherborne,  2  App.  34;  Wilson  roll  r.  Harris,  19  Ark.  237. 

(a)  In  replerin  for  the  nnlawful  detainer  and  in  this  action,  where  the  defendant 

of  good5,  non  cepit  is  not  a  good  plea,  but  claimed  damages  for  the  injury  done  him 

presents  an  immaterial  issue,  ana  is  bad  by  the  plaintiff's  cattle,  had  the  verdict 

on  demurrer.    The  general  issue  in  such  a  found  the  issue  in  favor  of  the  defendant, 

case  is  non  detinet.    Amos  i;.   Sin  not,  4  no  dama^  could  have  been  assessed  for 

Scam.  440;  Walpole  v.  Smith,  4  Blackf.  him."    Holmes  v.  Wood,  6  Mass.  13. 
304.  But  the  defendant  in  an  action  of  re- 

(6)  It  was  early  held,  that  replevin  is  plevin,  since   the  Rev.    Stats.,  ch.    113, 

not  within  the  Mass.  statute  of  1783,  ch.  \  28,  directing    that    the    general    issue 

42,  \  7,  which  authorizes  defendants,  in  in  replevin  shall  be  joined  on  the  plea  of 

€dl  civil  actions  triable  before  a  justice  of  not  guilty,  and  the  stat.   1836,  co.  273, 

the  peace,  with  certain  exceptions,  to  give  ^  I,  by  which  special  pleas  in  bar  ara  pro- 

a  special  justification  or  excuse  in  evi-  hibitcd,  may,  under  the  general  issue  of 

dence  under  the  general  issue ;  but  the  not  guilty,  prove  that  the  property  of  the 

pleadings,  verdict,    and  judgment   must  goods  alleged  to  be  taken  is  in  himself, 

pursue  the  rules  of  the  common  law.    Mr.  Miller  v.  Sleeper,  4  Cush.  369  ;  Scudder 

Chief  Justice  Parsons  remarks:  "Replevin  v.  Worster,  11  ib.  573. 
is  not  a  civil  action,  within  a  reasonable        In  Indiana,  the   defendant  in  an  ac- 

constmction  of  this  section.    Cases  within  tion  of  replevin  commenced  before  a  ins- 

the  section  must  be  those  where  a  verdict,  tice  of  the  peace,  and  taken  by  appeal  to 

finding  the  general  issue,  and  a  judgment  the  circuit  court,  may,  by  the  statute  of  In- 

on  the  verdict,  will  do  justice.    Now,  in  diana,  prove   property  in   himself  or    a 

replevin,  if  the  defendant  has  a  legal  justi-  stranger  without  pleading   it.    Lewis    v. 

fication  or  excuse  for  taking  the  chattels,  Masters,  6  Blackf.  243. 
his  defence  is  directly  repugnant  to  a  de-        In  Missouri,  under  the  general  issue,  the 

niiil  of  the  taking,  for  he  admits  the  cap-  defendant  may  prove  that  the  plaintiff  is 

tion  complained  of,  and  claims  a  return,  not  entitled  to  the  property,  and  that  the 

with  his    damages.     But,    on    the    plea  deed  under  which  the  property  is  claimed 

of  non  cepitf  he  cannot  have  a  return,  nor  is  void.    Gibson  v.  Mozicr,  9  Mis.  256. 
damages,  if  the  issue  joined  on  tluit  plea  be        The  general  issue  —  not  guilty — in  re- 

fonnd   for  him.    Such,  therefore,  is  the  plevin,  under  Rev.  Stat,  of  Michigan,  aa 

legal  effect  of  this  plea,  that,  if  the  de-  amended  by  the  act  of  1839,  puts  in  issue 

fendant  has  a  good  justification,  he  cannot  every  fact  stated  in  the  declaration  neces- 

haTB  justice,  if  he  plead  the  general  issae ;  sary  to  sustain  the  action,  and  not  the  d&- 
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the  plaintiff's  ownership  of  the  goods  replevied.  This  is  often 
accompanied  with  a  claim  of  title  in  the  defendant  himself,  which 
may  be  sustained  by  any  legal  title.^  (a)  But,  if  the  declaration 
allege  title  in  the  plaintiff,  and  the  defendant  plead  any  matter 
showing  a  special  title  or  property  in  himself  or  a  third  person,  or 
joint  title  either  of  himself  or  the  plaintiff;  he  must  still  traverse 
the  plaintiff's  title.  The  issue  must  be  joined  on  the  latter,  the 
former  being  mere  inducement ;  and  the  defendant's  special  right 
or  property  will,  as  evidence,  sustain  him  in  his  traverse,^  (6) 
and  entitle  him  to  a  return.^  The  onus  probandi  is  upon  the 
plaintiff  to  show  an  exclusive  property,  giving  the  right  of  pos- 
session.^ (c) 

1  O'Connor  17.  Union,  &c.,  31  HI.  230.  *  Anderson  v.  Talcott,   I    Gilm.  365; 

*  Prinple  v,  Phillips,  I  Sandf.  292,  I  Chambers  v.  Hunt,  3  Harr.  339  ;  M'llvaine 
Gilm.  365  ;  3  Hair.  339  ;  Phillips  v.  Town-  p.  Holland,  5  Harr.  226 ;  Simcokc  v.  Fred- 
send,  4  Mis.  101;  Rogers  u.  Arnold,  12  crick,  I  Smith,  64;  Cullum  v.  Bevaiu,  6 
Wend.  30.  Harr.  &  J.  469.    Bat  seo  Amos  v.  Sinnott, 

'  Ingraham  v.  Hammond,  I  Hill,  353.  4  Scam.  440. 

tcntion  only.  Loomis  v.  Foster,  1  Mann.  In  an  action  of  replevin  in  the  cepitt  not 
165.  following  the  Arkansas  statute  of  replevin, 
In  Maine,  a  plea  of  the  general  issne,  where  the  defendant  pleads  rum  cepit^  the 
accompanied  by  a  brief  statement  denying  plaintiff  is  bound  to  proro  the  wrongful 
property  in  the  plaintiff,  does  not  admit  the  taking.  Town  v.  Farrel,  1  Eng.  260. 
plaintiff's  property,  but  leaves  him  to  prove  (a)  In  Massachusetts,  an  answer  that 
It.  Dillingham  v.  Smith,  30  Maine,  370.  the  defendant  was  and  is  the  owner  of  the 
In  Wisconsin,  the  plea  of  "not  guilty"  property  replevied,  and  denying  the  plain- 
puts  in  issue  the  right  of  property  or  pos-  tiff's  right  to  maintain  the  action,  pats  ia 
session.    Hceron^z;.  Beekwith,  1  Wis.  17.  issue  the  plaintiff's  title.     Chase  v.  Allen, 

And  the  jury  must  find  that  issue  for    5  Allen,  599. 
the  plaintiff,  in  order  to  warrant  a  judg-        (b)  A  plea,  however  defective  in  this 

ment  of  return  or  delivery.  lb.  paiticular,  may  be  cured  by  the  plaintiff** 

This  plea,  in  replevin  in  the  cepit  and  replication  of  right  of  property.    1  Gilm. 

detinct,  puts  in  issue  both  the  right  of  pos-  365. 

session  and  the  wrongful  taking.  Ford  v.  Notwithstanding  the  rule  stated  in  the 
Ford,  3  Wis.  399.  text,  a  plea  that  the  goods  and  chattels  in 
lu  New  York,  an  officer  may  give  spe-  the  declaration  mentioned  were  not  the 
cial  matter  in  evidence,  without  notice,  property  of  the  plaintiff,  without  showing 
under  the  general  issue.  Coon  o.  Cong-  whoso  they  were,  is  bad.  It  should  aver 
den,  12  Wend.  496.  that  they  were  the  property  of  the  defend- 
But,  in  general,  property  in  the  defend-  ant,  or  of  some  third  person,  naming  him, 
ant  cannot  be  shown  without  notice,  and  not  the  property  of  the  plaintiff.  An- 
Smith  V.  Snyder,  15  Wend.  324.  stice  v.  Howes,  3  Denio,  244. 

Under  the  plea  of  cepit  in  alio  locOf  the  (c)  Under  a  plea  of  non  cepit,  with  brief 
burden  of  proof  is  upon  the  plaintiff,  as  statement  that  "  the  property  was  the  prop- 
npon  the  general  plea  of  iion  cepit,  Wil-  erty  of  the  defendant  and  not  the  property 
liams  y.  Welch,  5  Wend.  290.  of  the  plaintiff,"  the  burden  is  on  the  plain- 
In  Illinois,  the  plea  of  non  detinet  admits  tiff,  under  the  statute  of  Maine,  to  prove 
the  right  of  property  to  bo  in  the  plaintiff,  property  in  himself.  Otherwise,  it  seems, 
and  only  puts  in  issue  the  detention.  In-  if  the  brief  statement  merely  alleges  prop- 
galls  V.  Bulkier,  15  III.  224.  erty  in  the  defendant.  Cooper  v.  Bake- 
In  Ohio,  under  this  plea,  all  the  defences  man,  32  Maine,  192;  Green  v,  Dinglcy,  11 
allowable  under  it  and  under  a  plea  of  Shepl.  131. 
property  in  the  defendants  are  admissible. 
Covcrlee  i;.  Warner,  19  Ohio,  29. 
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§  19.  A  plea  that  the  goods  taken  were  the  property  of  a  third 
person,  naming  him,  and  denying  property  in  the  plaintiff,  is  not 
an  avowry,  but  at  most  a  plea  of  property  in  a  third  person. 
The  office  of  an  avowry  is  not  to  deny  property  in  the  plaintiff, 
but  to  set  up  some  right  in  the  defendant  to  take  the  property 
without  regard  to  the  ownership.^ 

§  20-  A  plea,  or  brief  statement,  filed  by  the  defendant,  alleging 
that  the  defendant  was  not  in  possession  of  the  property,  at  the 
time  the  same  was  replevied,  nor  claimed  to  own  it  at  that  time,  is 
bad  in  substance.^ 

§  20  a.  A  plea  of  property  in  a  stranger  or  in  the  defendant  denies 
the  plaintiff's  property,  and  gives 'the  plaintiff  a  right  to  begin.^ 

§  21.  An  avowry  must  set  forth  the  title  and  estate  of  the 
defendant.  An  omission  to  do  so  is  not  cured  by  the  plaintiff's 
pleading  over,  and  a  verdict  upon  the  issue.^ 

§  22.  Upon  plea  of  property,  a  mere  naked  possessory  right, 
without  any  title  to  a  right  of  possession  at  the  time  of  suing  out 
the  writ,  is  not  sufficient.  On  such  issue  the  plaintiff  can  never 
have  judgment,  unless  the  jury  find  the  property  to  be  in  him  as 
alleged  in  his  declaration  and  maintained  in  his  replication.  It 
is  not  sufiScient,  that  the  inducement  to  the  defendant's  plea  is  not 
proved  true.* 

§  23.  A  plea,  that  the  goods  had  been  distrained  for  taxes,  is 
good  either  in  abatement  or  in  bar.^  But  a  plea  justifying  under  a 
writ  is  demurrable,  unless  it  aver  that  the  writ  was  in  full  force,  thjB 
money  unpaid,  and  the  property  taken  in  pursuance  of  its  au- 
thority.7 

§  24.  In  Delaware,  the  short  plea  of  property  in  defendant  can 
be  understood  only  as  a  claim  of  the  entire  property  in  the  tiling. 
It  is  to  be  construed  as  if  drawn  out  in  form.  Even  where,  under 
an  agreement,  parties  were  changed,  and  the  case  went  to  trial 
on  a  plea  of  property ;  the  court  would  not  look  beyond  the  legal* 
meaning  of  the  plea,  into  any  supposed  intention  of  the  parties,  to 
try  the  case  on  a  general  claim  of  property,  not  covered  by  the 
plea,  nor  allow  an  amendment  of  the  plea  after  the  jury  was 

^  Simcoke  v,  Frederick,  1  Smith,  64.  Hopkins  v.  Hopkins,  10  ib.  369 ;  Bain  v. 

'  Sayward     v.    Warren,    27     Maine,  Clark,  ib.  424. 
453.  ^  Chambers  v.  Hunt,  3  Harr.  239. 

*  Gentry  v.  Bonds,  6  Blackf.  261.  ^  Deshler  v.  Dodge,  16  How.  622. 

*  Harrison  v.  M'lntosh,  1  Johns.  880 ;        ?  Dayton  v,  Fi^,  2  ib.  525. 
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sworn.  The  court  will,  on  motion,  allow  any  short  pleading  to  be 
drawn  out.^ 

§  25.  As  has  been  already  suggested,  a  plea  that  the  property  of 
the  goods  is  in  a  stranger,  not  in  the  plaintiff,  is  a  good  plea  in 
bar  or  abatement,  and  justifies  a  return  without  an  avowry ,2  (a) 
and  without  connecting  the  defendant  with  the  title.^  So  a  clause 
in  a  plea,  averring  that  the  property  is  in  the  succession  of  A, 
without  naming  the  persons  in  succession,  is  good  on  demurrer,  it 
being  inducement  to  a  traverse  of  the  plaintiff's  title.^ 

§  26.  It  has  been  sometimes  held,  that  a  statute  authorizing 
double  pleading  does  not  apply  to  replevin.^  In  Virginia  it  has 
been  held,  that  the  defendant  cannot  plead  several  pleas.  But  the 
error  is  cured  by  the  statute  of  jeofails.^  But,  in  general,  several 
pleas  are  now  allowed.''  Thus  a  defendant  may  plead  non  cepU  and 
property  in  himself  or  a  stranger,  and  will  not  be  compelled  to  elect 
by  which  plea  he  will  abide.®  Where  both  non  cepit  and  property 
are  pleaded,  a  verdict  upon  the  former  plea  only  will  be  set  aside.' 

§  27.  So,  in  Maryland,  by  usage,  the  defendant  may  plead  non 
cepit,  property  in  himself,  and  property  in  a  stranger ;  and  the 
plaintiff  may  join  issue  on  the  first,  and  traverse  the  second  and 
third  by  affirming  property  in  himself;  on  which  traverses  issues 
may  be  joined.'^  So,  in  Illinois,  property  may  be  pleaded  gener- 
ally, and  also  by  a  plea  setting  out  the  title,  specially .^^ 

§  27  a.  The  forms  of  pleading  in  case  of  seizure  under  legal 
process  require  special  notice.     (See  Chap.  V.) 

§  28.  A  party  justifying  under  an  execution  must  show  the 
judgment,  execution,  and  levy.^^  ^^^(j  ^  plea,  relying  on  the  defend- 
ant's seizure  of  the  goods  as  a  constable,  under  an  execution 
against  a  third  person,  should  aver  the  property  to  be  in  such 
third  person.^  (J)  ^ 


,    1  Mcllvaine  v,  Holland,  5  Har.  10. 

2  Harrison  v,  M'Intosh,  I  Johns.  380; 
Edwards  v.  McCurdy,  13  111.  496 ;  Martin 
V.  Ray,  1  Blackf.  291.  See  People  v.  New 
York,  &c.,  2  Wend.  644;  W^right  v,  Wil- 
liams, ib.  632. 

'^Loomis  V.  Yonla,  1  Min.  176. 

^  Anderson  v,  Dunn,  19  Ark.  650. 

*  People  V.  Supervisors,  &c.,  6  Wend.  505. 

>  Yaiden  v.  Bell,  3  Rand.  448. 


T  Martin  v.  Ray,  1  Blackf.  291. 
8  Shutcr  u.  Page,  11  Johns.  196;  Dick- 
son t;.  Mathers,  I  Hemp.  65;  Simpson  r. 
M'Farland,  18  Pick.  427. 

^  Spragae  v,  Kneeland,  12  Wend.  161; 
Boynton  v.  Page,  13  ib.  425. 
i<>  Smith  v.  Morgan,  8  Gill,  133. 
"  O'Connor  v.  Union.  &c.,  31  111.  230. 
1*  Traitt  ».  Revill.  4  Harrinp.  71. 
1"  Gentry  v.  Borgis,  6  Blackf.  261. 


(a)  In  Michigan,  the  defence,  that  the  {h)  In  Ohio,  andcrtho  pleaof  non  eJeftW, 

property  belonged  to  a  third  party,  and  was  the  defendant  may  show  that  he  held  the 

taken  by  leeal  proceedings  against  him  in  re-  goods  as  a  constable,  by  virtue  of  certaia 

plevin,  18  admissible  under  the  general  issue,  executions,  without  special  plea  or  notice, 

^without  notice.  Snook  v.  Davis  6  Mich.  156.  Oaks  v,  Wyatt,  10  Onio,  344. 
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§  29.  Where  the  first  plea  was  of  property  in  one  A  ;  the  sec- 
ond, that  the  defendant  took  the  goods  as  constable  by  virtue  of 
an  execution  against  A,  and  that  the  goods  belonged  to  A :  held, 
the  second  plea  might  be  rejected,  on  motion  of  the  plaintiif,  it 
being  substantially  the  same  with  the  first.  ^  But  where  a  sheriff 
pleaded,  that  ho  had  taken  the  property  under  an  attachment 
which  was  in  force  at  the  time  of  the  taking,  and  that  the  property 
belonged  to  the  defendant  in  the  process,  and  also,  as  a  distinct 
plea,  that  the  property  belonged  to  the  defendant  in  the  process  ; 
held,  both  pleas  were  good.^ 

§  80.  The  defendant  avowed,  that  he  took  the  goods  by  virtue  of  a 
writ  of  attachment,  delivered  to  him  as  sheriff,  &c.  The  plaintiff 
replied,  that  he  was  not  sheriff  on  the  day  of  the  issuing  of  the 
attachment,  and  at  the  time  of  the  levy.  Held,  the  plea  was  bad, 
in  attempting  to  put  in  issue  the  fact,  whether  the  defendant  was 
sheriff  on  the  day  of  the  issuing  of  the  attachment,  which  was 
wholly  immaterial.^  • 

§  31.  The  defendant  avowed  the  taking,  Ac,  by  virtue  of  an 
attachment  against  certain  non-resident  debtors ;  averred  that 
said  goods  were  the  goods  of  said  debtor,  and  not  of  the  plaintiff; 
and  prayed  a  return.  The  plaintiff,  by  his  plea,  denied  the  intro- 
ductory part  of  the  avowry,  such  as  the  writ,  the  proceedings  of 
the  sheriff,  the  levy,  Ac.  Held,  the  plea  was  bad;  the  denial 
of  property  in  the  plaintiff  being  the  material  allegation  in  the 
avowry.* 

§  32.  Wliero,  in  trespass,  the  defendant  justifies  as  an  officer 
under  a  writ  of  replevin,  it  is  sufficient  to  allege  in  such  plea, 
that  the  plaintiff  in  replevin  gave  bond,  Ac,  before  the  chattels 
were  delivered  to  him.^  The  plea  must  allege  that  a  bond  was 
given  pursuant  to  the  statute ;  and  that  the  goods  were  not  de- 
tained upon  mesne  process,  Ac,  against  the  plaintiff  in  replevin.® 

§  33.  The  defendant  justified  the  taking,  as  a  distress  for  rent 
in  arrear,  in  the  form  of  uplea  in  bar ;  concluding  with  a  prayer 
of  judgment  and  for  a  return,  the  plea  differing  from  a  cognizance 
only  in  the  commencement.  The  plaintiff  treated  the  plea  as  a 
cognizance,  and  put  in  three  pleas  in  answer  thereto.  The  de- 
fendant moved  to  strike  out  the  pleas  of  the  plaintiff,  on  the 


*  Mann  v.  Perkins,  4  Blackf.  271. 

•  Scott  u.  Hii{;he8,  9  B.  Monr.  104. 
'  James  r.  Dunlap,  2  Scam.  481 . 


*  Brown  v,  Bissctt,  1  N.  J.  267. 
^  Cushman  v.  ClmrchiU,  7  Mass.  97. 
^  Moors  u.  Parker  et  al.  8  Mass.  310. 
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ground  that  but  one  answer  could  be  put  in  to  such  plea,  and  that 
by  way  of  replication.  The  motion  was  denied,  because  the  de- 
fendant had  committed  the  first  fault.  It  was  doubted,  whether  a 
justification  thus  pleaded  would  be  bad  on  demurrer.^ 

§  34.  The  subsequent  recovery  for  rent  due  will  not  prejudice 
the  defence  of  an  avowant  in  replevin,  if  rent  was  due  at  the  time 
of  the  distress  made.^ 

§  35.  In  replevin  for  a  horse  (in  Indiana),  it  is  a  good  plea  that 
the  defendant  took  him  up  as  an  estray,  &c.,  at  his  residence,  £c., 
and  advertised  him,  &c.,  and  that  the  plain tifi*  brought  this  action 
before  ten  days  had  expired,  &c.^ 

§  35  a.  A  plea  of  property  is  sustained  by  proof  of  purchase  at 
a  valid  execution  sale.* 

§  35  b.  Where  an  insolvent  debtor  sells  goods,  the  messenger 
may  set  up  the  title  of  the  purchaser,  after  a  demand,  against  an 
action  of  replevin  brought  by  another  purchaser  from  the  insol- 
vent.^ • 

§  36.  The  general  replication  de  injuria,  &c.,  to  an  avowry,  is 
bad  on  special  demurrer.^ 

§  37.  In  Ohio,  the  law  allows  a  double  replication.^ 

§  38.  To  a  plea  of  property  in  a  stranger ;  that  the  defendant 
entered  the  plaintiff's  house  at  night  and  took  the  goods,  is  not  a 
good  answer.® 

§  39.  The  replication  must  state  the  time  of  a  plaint  relied 
upon  with  precision.^ 

§  40.  It  is  a  good  replication,  that  the  defendant  abused  a  dis- 
tress, and  thereby  became  a  trespasser  ab  initio J^ 

§  41.  A  plea  of  property  avoids  the  injustice  of  the  taking,  and 
the  replication  must  set  forth  such  facts  as  will  give  the  right  of 
dominion  and  control  even  against  the  legal  title.^^ 

§  42.  On  a  plea  of  property  in  A  and  B,  a  replication  that  A 
and  the  plaintiff  are  the  same  is  bad.^^ 

§  43.  Where  the  defendant  pleads  non  detinet  and  property,  the 
want  of  a  replication  to  the  latter  plea  is  not  ground  to  reverse 
the  judgment.^® 

1  McPhereon  o.Melhinch,20  Wend.671.  *  Harrison  v.  M'Intosh,  1  Johns.  380. 

«  Lander  v.  Ware,  1  $trobh.  15.  »  Lisher  r.  Peirson,  2  Wend.  345. 

»  Barnes  v.  Tanaehill,  7  Blackf.  604.  ^^  Hopkins  v.  Hopkins,  10  Johns.  369. 

*  O'Connor  v.  Union,  &c.  31  III.  230'.  "  Dixon  v.  Thacher,  U  Ark.  141. 

*  Ropes  V.  Lane,  9  Allen,  502.  l«  Phillips  i».  Townsend,  4  Mis.  101. 

'  «  Hopkins  i;.  Hopkins,  10  Johns.  369.  i'  FcrrcU  i;.  Humphrey,  12  Ohio,  112. 

^  Cotter  V,  Doty,  5  Ham.  393. 
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§  44.  Where  the  defendant  avows  the  taking,  under  a  vote  of 
tlie  town  to  raise  money  to  be  expended  upon  a  highway,  a  repli- 
cation, that  the  highway  was  never  legally  laid  out,  is  suflBcient.^ 

§  45.  One  joint-owner  of  a  sloop  brought  replevin  against  his 
co-owner.  The  defendant  pleaded  property  in  himself,  and  nega- 
tived the  plaintiff's  allegation  of  property,  and  the  plaintiff  replied, 
denying  the  defendant's  claim  of  property,  and  aflBrmiug  his  own. 
Held,  the  plaintiff  was  bound  to  show  that  he  was  the  owner,  and 
entitled  to  exclusive  possession  ;  and,  as  the  jury  found  that  the 
parties  were  joint-owners,  the  defendant  was  entitled  to  a  verdict.^ 

§  46.  Where  property  in  the  defendant  was  pleaded,  and  the 
plaintiff  replied  that  the  property  was  not  in  the  defendant  but  in 
the  plaintiff;  held,  the  burden  of  proof  was  on  the  plaintiff, 
to  show  an  exclusive  right  of  possession ;  that  the  defendant, 
having  traversed  the  title  of  the  plaintiff,  was  not  bound  to  prove 
the  affirmative  part  or  inducement  of  his  plea,  but  might  rebut 
the  proof  offered  by  the  plaintiff;  and  might  show  that  he  and 
the  plaintiff  were  joint-owners,  in  order  to  rebut  the  exclusive 
possession  of  the  plaintiff.^ 

§  47.  Where  a  defendant  in  replevin  pleads  property  in  a  third 
person,  traversing  the  plaintiff's  right ;  a  replication,  traversing  the 
former  right,  and  setting  up  a  general  property  in  another,  and  a 
special  property  in  the  plaintiff,  is  ba4;  1,  for  not  taking  issue 
upon  the  traverse ;  2,  for  traversing  matter  of  inducement ;  3,  if 
such  matter  could  be  replied,  for  alleging  the  evidence  of  title, 
instead  of  the  legal  effect  of  the  evidence.  The  plaintiff  should 
have'  accepted  the  issue  tendered,  reaffirmed  his  title,  and  con- 
cluded to  the  country.* 

§  48.  Plea  of  property  in  two  of  the  plaintiffs  and  A.  Repli- 
cation, that  the  goods  had  been  possessed  jointly  by  the  plaintiffs 
and  A ;  that  they  had  been  put  into  a  company  composed  of  the 
plaintiffs  and  A,  and  converted  into  stock  represented  by  scrip 
transferable  by  assignment ;  and  that  A  transferred  and  assigned 
all  his  stock  to  the  plaintiffs,  or  some  of  them,  and  the  goods 
in  suit  are. part  of  the  goods  so  transferred  and  assigned.  Held, 
this  replication  was  bad  in  substance  as  well  as  form.^ 

^  49.  Plea  of  property  in  A,  and  that  the  defendant  was  entitled 


^  Stoddard  u,  Gilman,  22  Yt.  568. 
'  Chambers  v.  Hant,  2  N.  J.  652. 
*  Hont  9.  Chambers,  1  N.  J.  620. 

6* 


*  Prosser  v.  Woodward,  21  Wend.  205. 
>  Fattison  v.  Adams,  Hill  &  Den.  426. 
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to  possession,  with  a  direct  denial  of  the  ownership  of  the  plain- 
tiffs. Replication,  a  sale  of  tlie  right  and  title  of  A  to  the 
plaintiffs,  and  that  the  plaintiffs,  at  the  time  when,  &c.,  were  own- 
ers, and  entitled  to  possession.  Rejoinder,  tliat  the  plaintiffs  were 
not  owners  nor  entitled  to  possession.  Held,  on  demurrer,  a  material 
issue  was  raised  by  the  rejoinder ;  that  the  pica  alleged  a  super- 
fluous fact  (the  right  of  possession  in  the  defendant),  and  the  repli- 
cation was  defective,  in  not  showing  the  time  of  the  alleged  sale; 
but  both  these  statements  might  be  disregarded  in  view  of  the 
issue  substantially  raised.^ 

§  50.  Where  the  plaintiffs  sued  out  a  writ,  in  the  (Michigan) 
Circuit  Court,  for  detention  of  property  in  Hampton,  in  Saginaw 
county,  and  the  defendants,  taking  issue  on  this  in  their  notice, 
justified  the  detention  in  that  county;  held,  the  plaintiffs  were 
not  estopped  from  proving,  that  the  property  was  taken  under 
attachment  at  Hampton  in  Bay  county.^ 

§  51.  A  writ  of  replevin  may  be  amended  by  adding  to  the  de- 
scription of  the  property  sued  for  the  words  "  of  the  value  of 
twenty-five  dollars."^  So  a  writ  of  replevin,  in  an  action  pend- 
ing in  one  county,  which  alleges  the  taking  of  the  goods  to  have 
been  in  another,  may  be  amended  by  alleging  the  taking  to  have 
been  in  the  former,  it  being  obviously  a  clerical  error,  and  it 
being  apparent  that  the  real  grievance  complained  of  is  a  taking 
in  the  former.*  So  an  officer,  directed  by  a  writ  of  replevin  to 
replevy  certain  goods,  provided  the  plaintiff  should  give  a  bond  to 
the  defendant,  "  with  sufficient  surely  or  sureties,  in  the  sum  of 

dollars,  being  twice  the  value  of  the  said  goods,"  took  a  bond, 
with  two  sureties,  and  served  the  writ.  Held,  under  a  statute 
allowing  amendments  in  form  or  substance  *'  of  any  process,"  the 
plaintiff  might  amend  his  writ  by  striking  out  the  words  "  surety 
or,"  and  the  service  was  valid.^ 

§  52.  With  regard  to  the  evidence  in  the  action  of  replevin,  it 
is  held,  that,  in  general,  a  demand  is  not  necessary  to  sustain  re- 
plevin for  an  unlawful  detainer.^  As,  upon  plea  of  property,'  or 
in  an  action  against  the  purchaser  from  a  bailee  ;^  or.  a  band  fide 
purchaser  from  a  wrong-doer.®    But,  on  the  other  hand,  the  rule 

1  Pattison  v.  Adams,  Hill  &  Den.  426.  »  Poyen  v.  McNeill,  10  Met.  291. 

2  Craig  V.  Grant,  6  Mich.  447.  ®  Lewis  v.  Masters,  8  Blackf.  244. 
'  JaquGS    V.  Sanderson,   8  Cush.  271.        ^  Seaver  v.  Dingley,  4  Greenl.  306. 

See  Wheaton  v.  Catterlin,  23  Ind.  85.  '  Galvin  r.  Bacon,  2  Fairf.  28. 

*  Judson  V.  Adamfly  8  Cush.  556.  .  ^  Conner  v,  Conistock,  17  Ind.  90. 
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is  laid  down,  that,  in  replevin  in  the  deiinet  alone,  the  same  proof 
is  required,  as  in  trover  and  conversion.^  That  the  owner  of  goods 
cannot  maintain  replevin  against  one  lawfully  in  possession,  with- 
out a  previous  demand  and  refusal,  or  acts  amounting  to  a  con- 
version ;  (a)  which  acts  may  consist  in  a  repudiation  of  the  right 
of  the  owner,  or  the  exercise  of  a  dominion  inconsistent  there- 
with. Thus  A  mortgaged  oxen  to  B,  to  secure  a  note.  After 
the  note  was  due,  B  requested  payment.  A  did  not  pay,  but 
took  the  oxen  into  the  woods  for  lumbering.  B,  without  demand, 
brought  replevin.     Held,  the  action  could  not  be  maintained.^ 

§  53.  In  replevin  in  the  detinety  if  necessary  to  prove  a  demand 
and  refusal,  the  demand  must  be  made  either  by  the  plaintiff  or  an 
authorized  agent,  showing  such  evidence  of  authority  as  would 
satisfy  a  prudent  man.  The  question  of  authority  is  for  the 
jury.' 

§  54.  But,  notwithstanding  law^ful  possession,  the  owner  may 
bring  replevin  without  demand,  if  the  possessor  has  exercised  acts 
of  ownership  inconsistent  with  the  plaintiff's  title ;  as  by  attempt- 
ing to  sell,  <fec.*  And  it  is  held,  that  a  demand  is  not  often  nec- 
essary in  case  of  unlawful  detainer.  It  may  be  necessary  where 
the  defendant  has  the  goods  by  leave  and  license.  But  not  where, 
without  such  demand,  there  is  a  wrongful  possession ;  as  where 
they  were  obtained  by  force,  fraud,  or  otherwise,  without  the  own- 
er's consent.^  (6) 

1  Ingallfl  V,  Balkley,  13  HI.  315.  *  Prater  v.  Frazicr,  6  Enpj.  249. 

*  Newman  r.  Jcnne,  47  Maine,  520.  ^  Lewis  v.  Masters,  8  Blackf.  244  ;  ace. 

»  Ingalls  V,  Bttlkloy,  13  lU.  315.  M'NeiU  v.  Arnold,  17  Ark.  154. 

(a)  In  Arkansas,  the  plaintiff,  in    re-  action.    Fringle  v.  Phillips,  5Sandf.  157; 

plevio  for  detaining  property,  mast  adopt  6  Hill,  613. 

the  statutory  form  of  declaring,  and  allege  A,  having  wrongfully  taken  a  note  he- 
rn receipt  of  the  property  by  the  defendant  longing  to  B  from  his  possession,  aftcr- 
from  the  plaintiff,  or  some  other  person,  to  wards  delivered  it  to  C,  an  attorney  at  law, 
be  delivered  to  the  plaintiff,  and  a  refusal  and  B  then  brought  replevin  in  the  detmet 
to  redeliver  after  a  special  request  or  de-  against  C,  without  demand.  Held,  B  was 
mand.    Pirani  ».  Barden,  5  Pike,  81.  entitled  to  recover,  unless  C  held  the  not© 

(6)  In  New  York,  where  the  action  is  in  bond  ,fUie  and   for  a  lawful  purpose,  e.  g, 

the  detinel,  a  previous  demand  is  not  neces-  to  collect ;  and  the  onus  of  proving  this  lay 

sary ;  nor  except  as  against  an  innocent  upon  him.     A  receipt  signed  by  C,  and 

holder.     To  charge  Uiq  defendant  with  dated  at  or  about  the  time  of  the  delivery 

notice,  it  is  necessary  only  to  prove  that  the  of  the  note  to  him,  acknowledging  that  it 

circumstances  and  iiicts  known  were  such  was  left  by  A  for  collection,  is  not  per  ae 

as  ought  to  have  led  him  to  inquiry.    Prin-  evidence  of  the  fact.    Pierce  v.  Van  Dyke, 

gle  D.  Phillips,  5  Sandf.  157.  6  Hill,  613. 

So  in  replevin  in  the  deiinet  no  demand        In  Mississippi  no  demand  ^is  essential  to 

is  necessary,  where  the  taking  was  unlaw-  an  action  of  replevin,  by  statute ;  but  if, 

fal.    Stillman  v.  Squire,  1  Dcnio,  327.  after  suit  brought,  the    defendant,  whose 

Which  may  be  proved  in  this  form  of  original  possession  was  lawful,  tenders  the 
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§  55.  The  necessity  of  a  demand  is  often  brought  in  question 
in  connection  with  the  taking  of  goods  by  virtue  of  a  writ  or 
execution.     (See  Cliap.  V.) 

§  56.  No  demand  is  necessary,  to  sustain  replevin  against  a 
constable  who  levies  on  goods  in  possession  of  the  debtor.*  Nor 
against  a  sheriff,  to  recover  property  illegally  seized  on  execution.* 
So  where  goods,  obtained  by  fraudulent  purchase,  are  seized  un- 
der a  warrant  of  insolvency,  as  the  property  of  the  buyer ;  the 
seller  may  maintain  replevin  therefor  against  the  messenger,  with- 
out demand.  In  cases  of  a  writ  of  attachment  and  a  warrant, 
alike, "  the  taking,  in  order  to  be  rightful,  must  be  confined  to  the 
property  of  the  party  against  whom  the  precept  is  issued  ;  and  the 
rights  of  third  persons  whom  such  party  has  deceived  and  de- 
frauded cannot  be  impaired."  ^ 

§  57.  Goods  of  a  company  were  attached,  and  A  and  B  gave  a 
receipt  therefor  to  the  officer;  the  company  then  conveyed  all 
its  personal  property  to  A,  B,  C,  D,  E,  and  others,  to  be  held  bj 
them  as  their  security  and  indemnity  against  all  existing  and  future 
liabilities,  as  indorsers,  sureties,  receiptors,  or  promisors  for  said 
company.  The  property  was  delivered  to  A  and  B  for  themselves  and 
the  others,  with  an  understanding  that  the  company  should  proceed 
in  its  business,  and  that,  as  the  property  should  be  wrought  up  and 
changed  and  new  property  acquired,  the  same  should  go  into  B's 
possession.  The  company  proceeded  as  it  had  done  before; 
D  and  E  and  others  became  sureties  for  some  of  the  goods  pur- 
chased for  the  company ;  and  all  the  company's  property,  subse- 
quently acquired,  went  into  B's  possession.  A  and  B  paid  the 
judgment  in  the  suit.  C  attached  the  property  in  B's  possession, 
to  secure  a  sum  which  he  had  paid  for  the  company,  and  A  and  B 
replevied  it.  Held,  that,  if  the  conveyance  to  A  and  others 
was  valid,  yet  A  and  B  could  not  maintain  replevin  without  a 
demand  on  the  officer  or  creditor,  and  stating  an  account  of  the  sum 
due  to  them  pursuant  to  the  (Mass.)  Rev.  Sts.  ch.  90,  §§  78,  79.* 

§  58.  The  issuing  of  a  writ  of  replevin  to  the  sherifiF  is  the 
commencement   of   the    suit,   and    demand,  if  necessary,  must 

1  Bancroft  v.  Blizzard,  13  Ohio,  30.  *  Bossing^  v.  Rice,  2  Cash.  48 ;  per  Me^ 

■  Ledley  v.  Hays,  I  Cal.  160.  calf,  J.,  49. 

*  Back  V.  Ingcrsoll,  11  Met.  226. 

property  to  the  plaintiff,  and  delivers  it    charged.    Deering  v.  Ford,   13  S.  &  M. 
with  a  proper  plea ;  the  action  will  bo  dis-    269. 
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be  made  before  that  time.^  But  where  a  writ  of  replevin  is  deliv- 
ered to  an  officer,  and  he  is  directed  before  serving  it  to  demand 
the  goods,  which  he  does  on  the  same  day  it  is  made ;  the  writ  and 
service  thereof  are  good.  The  court  remark :  "  If  the  defend- 
ant had  delivered  the  goods  upon  the  demand,  there  would  have 
been  no  necessity  to  serve  the  writ.  It  may  be  considered  as  pur- 
chased at  any  moment  of  the  day  of  its  date,  which  will  most 
accord  with  the  truth  and  justice  of  the  case."  ^ 

§  69.  Where  one  claiming  bales  of  cotton  on  board  a  ship,  for 
which  bills  of  lading  have  been  signed,  demands  the  bills  of 
lading,  it  is  a  sufficient  demand  of  the  cotton.^ 

§  60.  A  defendant- in  replevin,  who  succeeds  at  the  trial,  under 
the  plea  of  non  detinet^  on  the  sole  ground  that  the  property  should 
have  been  demanded  before  suit  brought,  is  not  entitled  to 
judgment  for  a  return,  or  for  the  value  of  the  property.* 

§  61.  Where  non  cepit  only  is  pleaded,  the  right  of  property  is 
not  put  in  issue ;  it  is  only  necessary  that  the  plaintiff  sh.ould 
prove  that  the  defendant  was  in  possession,  at  the  place  named, 
when  the  suit  was  commenced ;  though  without  such  proof  the  ac- 
tion cannot  be  maintained.^  But  where  property  is  set  up  in  the 
answer,  the  burden  of  proof  is  on  the  plaintiff.** 

§  62.  Evidence  of  forcible  taking  may  be  given,  though  the 
issue  be  formed  exclusively  on  a  plea  of  property." 

§  63.  The  plaintiff,  in  proving  property,  may  use  an  execution  in 
which  he  is  defendant,  and  under  which  the  property  was  delivered 
to  him  on  a  forthcoming  bond,  without  producing  the  judgment.^ 

§  64.  In  replevin  for  negroes,  the  plaintiff  introduced  an  agree- 
ment, under  which  he  claimed  title,  derived  frojn  A,  having  first 
shown  title  in  A.  '  The  defendant  objected,  that  the  plaintiff  had 
not  sliown  the  identity  of  the  negroes.  Held,  the  evidence  was 
admissible,  although  the  identity  was  to  be  afterwards  shown.^ 

§  65.  In  replevin  for  a  horse,  the  plaintiff  may  prove  that  the 
defendant  gave  a  general  order  to  his  servants,  before  the  com- 
mencement of  the  suit,  not  to  deliver  the  horse  to  the  plaintiff, 
as  tending  to  prove  an  unlawful  detcntion.^^ 

*  Underwood  v.  Tatham,  1  Cart.  226.  ^  Turner  v.  Cool,  23  Ind.  57. 

*  Bad^r  v.  Phinncy,  15  Mass.  359  ;  per  ^  Moore  r.  Shenk,  3  Barr,  13. 
Patnani,  J.,  364.  '  Lynch  v.  Welsh,  ib.  294. 

*  Zachrisson  v.  Ahman,  2  Sandf.  68.  *  Brooke  u.  Berrv,  I  Gill,  153. 

*  Pierce  v.  Van  Dyke,  G  Hill^6l3.  w  Johnson  v.  Howe,  2  Gilm.  342. 

*  Sawyer  v,  Haff/25  Maine,  464. 
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§  66.  In  replevin  for  six  cases  of  prints,  containing  a  specified 
number  of  pieces,  and  a  property  bond  given,  reciting  the  teuor 
of  tlio  writ,  tlie  return  was  "  replevied,  summoned,  and  claim, 
property  bond  given."  Held,  evidence  was  not  admissible  to 
show  that  a  less  number  of  pieces  was  replevied.^ 

§  67.  In  an  action  of  replevin  of  goods  attached  by  the  defend- 
ant as  an  officer,  on  a  writ  against  a  stranger,  such  stranger  is  an 
incompetent  witness,  by  reason  of  interest,  to  prove  that  the  prop- 
erty was  in  himself.^ 

§  68.  Goods  sold  were  attached  as  the  property  of  the  vendor, 
and  replevied  from  the  officer  by  the  vendee,  and  the  subscribing 
witness  to  the  bill  of  sale  became  a  surety  on  the  replevin  bond. 
For  this  reason,  at  the  trial  of  the  action  of  replevin,  the  officer 
objected  to  the  introduction  of  such  witness  to  prove  the  execu- 
tion of  the  bill  of  sale,  and  the  vendee  thereupon  offered  to  pro- 
cure a  new  surety,  but  the  officer  would  not  consent.  Held,  the 
execution  of  the  bill  of  sale  might  be  proved  by  other  evidence ; 
and  the  vendee  was  not  bound  to  procure  the  vendor  as  a  witness 
for  this  purpose.^ 

§  69.  Where  several  actions  of  replevin  are  tried  together  be- 
fore the  same  jury,  by  order  of  the  judge,  a  surety  in  one  of  the 
bonds  is  a  competent  witness  in  the  cases  in  which  he  is  not 
interested,  though  the  party  offering  him  does  not  substitute  a 
new  surety  in  his  place.* 

§  70.  In  replevin,  the  defendant  justified  as  a  deputy  sheriff, 
alleging  the  property  in  the  chattels  to  be  in  A.  B.  and  C.  D., 
and  that  ho  had  attached  a  moiety  as  the  property  of  C.  D.  The 
issue  being  on  the  property  of  the  plaintiff,  C.  D.  is  a  competent 
witness  to  prove  the  property  in  himself  and  A.  B.^ 

§  71.  In  reference  to  the  form  of  the  verdict^  where  there  is  an 
allegation  of  ownership,  a  general  finding  for  the  plaintiff  settles 
this  point  in  his  favor.®  So  a  verdict,  "  the  jury  find  for  the 
plaintiff  and  against  the  defendant,"  is  sufficient  in  substance.^ 
So,  in  Indiana,  in  a  suit  to  recover  personal  property,  where  one 
defendant  claims  title  and  the  other  disclaims  title  and  posses- 
sion ;  a  finding,  "  that  the  possession  of  the  property  mentioned  in 


1  Knowlcs  V.  Lord,  4  Whart.  500.  *  Page  v.  Weeks,  13  Mass.  199. 

"  Pratt  V,  Stephenson,  16  Pick.  32.5.  «  Rowan  v,  Teagae,  24  Ind.  304. 

«  Htiynes  v.  liutter,  24  Pick.  242.  '  Coit      Waplcs,  I  Min.  134. 
^  Kimball  v.  Thompson,  4  Cush.  441. 
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the  complaiat  be  given  to  the  plaintiflF/'  is  equivalent  to  finding 
the  property  in  the  plaintiff,  and  that  he  is  entitled  to  the  posses- 
sion.* So  a  verdict  "  for  the  defendants."  settles  the  unlawful  tak- 
ing, that  the  defendant  is  entitled  to  possession,  and  a  breach  of  the 
bond  to  prosecute  the  action  with  effect.^  And  it  is  held,  that,  if 
the  answer  admits  a  taking  and  detention,  the  verdict  need  not 
find  it.^  So  in  a  suit  for  unlawful  taking  and  detainer,  and  an 
answer  of  property  in  tlie  defendant,  property  in  one  A,  and  a 
denial ;  a  verdict  "  for  the  plaintiff;  find  the  property  in  the  horse 
to  be  in  him,  and  that  he  is  entitled  to  the  possession,"  &c. ;  also 
finding  the  value  ;  was  held  sufficient.* 

§  72.  Where  the  defendant  pleads  property  in  himself  and  oth- 
ers, representatives  of  A,  property  in  B,  and  also  property  in  him- 
self alone,  and  issues  are  joined  ;  a  verdict  on  the  first  plea  alone, 
disregarding  the  other,  is  sufficient.^  So  where  the  defendant 
pleaded,  1st,  rton  cept^ ;  2d,  an  avowry,  averring  the  goods  taken 
to  be  his  property ;  to  which  the  plaintiff  replied,  and  took  issue, 
Ac. ;  and  the  jury  found  a  general  verdict  for  the  plaintiff  on  the 
issue  of  non  cepitj  without  any  finding  as  to  the  other  issue :  judg- 
ment was  given  according  to  the  verdict.^  So  the  defendant 
pleaded,  first,  that  the  property  was  in  himself  and  not  in  the 
plaintiff,  and,  secondly,  that  the  property  was  in  one  W,  and  was 
taken  by  the  defendant,  a  deputy  sheriff,  as  his  property,  and 
traversed  that  the  property  was  in  the  plaintiff.  The  latter  re- 
plied that  the  property  was  in  himself,  and  tendered  an  issue, 
which  was  joined.  Held,  upon  these  pleadings,  the  jury  might 
find  that  a  part  of  the  property  belonged  to  the  plaintiff,  and 
assess  damages  for  its  detention,  and  that  the  residue  of  the  prop- 
erty did  not  belong  to  the  plaintiff,  and  assess  damages  for  the 
defendant.  In  such  a  case,  the  verdict  is  considered  as  returned 
upon  an  issue  joined,  because  effect  is  given  to  it  in  the  same  manner 
as  though  the  declaration  had  contained  two  counts  for  the  respec- 
tive articles,  or  the  defendant  had  avowed  for  each  respectively.^ 

§  73.  Where  a  verdict  for  the  plaintiff  does  not  assess  the  dam- 
ages, nor  the  value  of  the  property,  the  court  may  amend  the  ver- 
dict so  far  as  to  give  nominal  damages.     The  value  need  not  be 


*  Robertson  v.  Caldwell,  9  Ind.  514. 

*  Wheat  ».  Cattcrlin,  23  Ind.  85. 

*  Wilcoxon  V.  Annesley,  23  Ind.  285. 
«  Claik  V.  Heck,  17  Ind.  281. 


*  Ramsey  v.  Waters,  1  Mis.  406. 
^  Thompson  v.  Button,  14  Johns.  84. 
7  Williams  v.  Becde,  15  N.  H.  483. 
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assessed  at  common  law  or  under  the  statute  of  Minnesota,  as 
the  verdict  does  not  require  a  return.^ 

§  74.  A  verdict  and  judgment  in  replevin  are  conclusive  only 
as  between  the  parties  and  their  privies.'*  Thus,  although  the  de- 
fendant is  at  liberty  to  plead  property  in  a  third  person,  such 
third  person  is  not  bound  by  the  verdict,  unless  he  is  in  some  waj 
connected  with  the  defendant.®  And,  between  the  parties,  a  ver- 
dict of  non  cepit^  and  judgment  for  return,  are  not  conclusive  upon 
the  question  of  property.  They  only  show,  that  for  some  cause 
the  defendant  is  entitled  to  possession.^ 

§  75.  The  subject  of  damages  in  replevin,  awarded  either  by 
verdict  or  judgment,  is  very  generally  regulated  by  express  stat- 
ute. Independently  of  statute,  inasmuch  as  the  plaintiff  is  put  in 
possession  of  the  property  by  service  of  the  writ,  he  of  course  can- 
not recover  the  value  of  it  by  way  of  damages.  On  the  other 
'hand,  the  defendant,  as  will  be  hereafter  explained,  if  he  prevail, 
has  judgment  for  a  return  of  the  property,  and  therefore  recovers 
damages  merely  for  its  seizure  by  the  writ  and  subsequent  deten- 
tion. It  is,  however,  sometimes  stated,  in  general  terms,  that  tbe 
plaintiff  is  entitled  to  damages  for  the  caption  and  detention  only; 
but  the  defendant  to  the  value  of  the  property.*  (a) 

1  1  Min.  134.  *  Moulton  v.  Smith,  32  Maine,  406. 

*  Edwards  v.  McCurdy,  13  III.  496.  '  Mcsser  v,  Bailey,  11  Fost.  9. 

»  Ibid.  ^  ^ 

{a)  Upon  this  (^onnd  it  was  held,  that  erty  to  the  defendant,  and  that  the  pUin- 

defcndants  in  replevin  cannot  stay  execa-  tiff  shall  then  be  entitled  to  sach  dama^ 

tion    by  giving   bond  to   review.       The  as  are  proper.    Under  this  act,  the  plaintiff 

argument  arged  against  it  was,  that  in  may  have  damages  for  the  value,  with- 

rcplevin  damages  were  always  a  subject  of  oat  amendment,  upon  his  original  peti- 

mmor  consideration,  and  the  goods  were  tion,  which   asks    only  damages  for  the 

the  main  object  of  the  suit ;  and  the  case  detention.     Pngh  v.   Calloway,   10  Ohio 

was  likened  to  that  of  real  actions,  where  a  (n.  8.),  488. 

review  bond  is  never  taken  to  stay  exe-  In  Missouri,  in  actions  for  the  recovery 

cution  for  the  costs.     Luckfast  v,  I£ane,  7  of  specific  property,  the  plaintiff,  at  his 

Mass.  500.  option,  may  take  the  property  or  iis  valne; 

In  Pennsylvania,  upon  plea  of  property,  and,  if  slaves  be  the  subject  of  the  suit,  and 

verdict  for  the  plaintiff  will  be  for  the  after  its  commencement  they  die  in  the 

value  and  damages  for  detention.    Warner  defendant's    possession,  without  fault  or 

V.  Aughenbaugh,  15  S.  &  B.  9  ;  McDonald  negligence  on  his  part,  he  will  not  be  lia- 

V.  Scaife,  11  Penn.  381.  ble  therefor;  but,  if  the  death   be  occt- 

In  New  York,  in  replevin  by  a  party  sioned  by  his  fault,  or  the  slaves  be  sold  by 

having  a  lien,  the  plaintiff,  as  in  other  him  to  another,  the  rule  may  be  different, 

actions  of  replevin,  is  entitled  to  a  return.  Pope  v.  Jenkins,  30  Mis.  528. 

or,  if  a  return  cannot  be  had,  to  the  value.  In  Mississippi,  after  the  jury  have  ren- 

Dows  V.  Rush,  28  Barb.  157.  dered  a  verdict  for  the  plaintiff,  and  as- 

In  Ohio,  in  suits  for  specific  property  sessed  the  entire  value  of  ttie  property,  and 

and  damages  for  the  detention,  tbe  statute  have  been  discharged  ;  it  is  improper  and 

provides  that,  if  the  plaintiff  does  not  give  erroneous  to  recall  them  on  the  nextdar, 

a  bond,  the  sheriff  shall  return  the  prop-  for  the  purpose  of  assessing  the  valne  ot 
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§  76.  Independently  of  statutory  regulation,  "  damages  must  be 
assessed  (for  the  defendant)  according  to  the  magnitude  of  the- 
injury,  agreeably  to  the  rule  of  the  common  law."  ^  (a) 

^  Per  Parsons,  C.  J.,  Brace  v.  Learned,  4  Mass.  616. 

the  separate  articles  replevied.    Pearing  v.  suited,  the  defendant  shall  recover  six  per 

Ford,  13  S.  &  M.  269.  cent,  damages  on   the  penal  sum  of  the 

The  value  of  each  distinct  article  must  bond,  as  well  where  the  taking  was  on 

be  assessed  in  the  verdict;  ^  verdict,  valid  mesne  process  as  on  execution.    The  court 

in  other  respects,  may  be  remanded  to  the  remark:  *'If  the  plaintiff  attaching  fails  to 

inferior  court,  with  order  to  award  a  writ  support  his  action,  the  officer  is  then  ac- 

of  inquiry,  to  ascertain  such  separate  val-  countable  to  the  defendant  in  that  action 

nes.     Daane  v.  Hilzheim,  13  S.  &  M.  336.  whose  goods  he  had  attached,  .  .  .  and  is  to 

In  Delaware,  in  replevin  in  the  detinuit,  pay  over  to  him  the  six  per  cent,  damages 

the  plaintiff  can  recover  damages  for  the  de-  recovered  and  redeliver  to  him  the  goods. 

tention  only  until  replevin,  though  he  should  In  the  other  case  (that  of  an  execution ),  the 

prove  the  property  to  be  still  in  the  defend-  officer  (as  the  case  may  he)  is  accountable 

ant's  possession.  Truittv.Revill,4Harr.71.  to  both  the  creditor  and  debtor;  to  the 

In  Illinois,  the  plaintiff  may  recover  the  creditor,  to  the  amount  of  his  judgment, 

value  of  the  use  of  the  property  while  it  is  and  to  the  debtor,  for  what  niayi  remain  in 

detained.     But  not  for  the  natural  depre-  his  (the  officer's)   hands,  after  satisfying 

ciation  in  value  of  a  horse  while  in  the  the  creditor.    The  officer  is  merely  a  trus- 

possession  of  the  defendant.    But  the  de-  tee,  and,  after  indemnifying  himself,  is  ac- 

fendant  is  bound  to  take  reasonable  care  of  countable  over.     The  plaintiff  in  replevin, 

the  property,  and  is  liable  for  any  default  who  fails   to  support  his  action,  and  is 

in  performing  that  duty.    Odell  'v.  Hole,  therefore  proved  to  be  a  wrong-doer,  has 

25  ill.  204.  nothing  to  do  with  the  merits  of  the  claim 

In  an  action  of  replevin  before  a  justice  of  the  attaching  creditor.    And  the  dam- 

of  the  peace,  the  jury  rendered  a  verdict  age  to  the  real  owner  of  the  goods  is  pre- 

ibr  the  plaintiff  for  six  cents  damages  for  cisely  the  same  in  cases  of  attachment  as 

the  detention,  and  found  the  value  of  the  in  those  of  taking  on  execution."    Pike  v. 

property  to  be  fifteen  dollars.    The  justice  Huckins,  1  Mass.  421. 

rendered  judgment   for   delivery    to    the  \yhere  goods  not  held  under  legal  proc- 

plaintilT,  and  for  six  cents  damages  with  ess  are  replevied,  and  the  plaintiff  becomes, 

costs.     Held,  the  value  of  the  property  as  nonsuit,  and  a  return  is  awanlcd,  the  defend- 

foand  by  the  jurr  constituted  a  part  of  the  ant  recovers  for  damages  interest  at  six 

recovery,    as    if  the    plaintiff  had  taken  per  cent,  on  the  value  of  the  goods,  from 

judgment    for    the    value  instead    of    a  service  of  the  writ  to  the  entrv  of  judg- 

retum ;    and,  the  whole  recovery  having  ment,  although  the  statute  would  seem  to. 

been  for  more  than  fifteen  dollars,  an  ap-  provide  that  measure  of  damages  only  in 

peal  would  lie  to  the  Circuit  Court.    Inman  the  two  cases  where  the  action  is  not  en- 

V.  Grower,  3  Chand.  1 62.  tered,  and  where  an  issue  is  tried.    Wood 

Where  the  property  has  been  replevied,  v.  Braynard,  9  Pick.  322. 

and   delivered  to  the  plaintiff,  he  cannot  In  a  subsequent  case  it  was  decided,  that 

elect  to  take  judgment  for  the  value.  Rock-  the  statute  of  replevins  (1789,  ch.  26)  hacl 

well  V.  Saunders,  19  Barb.  473.  prescribed  six  per  cent  on  the  bond  as  the 

In  replevin  against  a  sheriff  for  flour  measure  of  damages,  when  the  plaintiff' 
taken  by  him  on  execution,  on  his  electing  shall  fail  to  prosecute  his  suit,  and  when 
to  take  judgment  for  its  value,  he  will  to  goods  taken  in  execution  are  unlawfully 
limited  to  the  value  at  the  commencement  replevied ;  in  all  other  cases  his  damages 
of  the  suit,  with  interest  from  that  time;  are  left  to  be  assessed  according  to  the 
although  it  appear  that  flour,  between  that  magnitude  of  the  injury. .  Tlie  court  re- 
period    and   the  trial,  was    worth   about  marked :  "  It  may  be  witliin  the  equity  of 
double  its  then  market  price.    He  cannot  this  last  case  (that  of  an  execution)  if' the 
add,  as   damages,  the  difference  between  plaintiff  shall  have    unlawfully  replevied-' 
the  Talue  at  the  replevin  and  the  highest  goods  duly  attached,  ...  if  execution  has 
subsequent  market  value  up  to  the  time  of  been  thereby  delayed."  Bruce  v.  Learned,  4 
the  tnal.    Suydam  t?.  Jenkins,  3  Sandf.  Mass.  614  ;  per  Parsons,  C.  J.,  ib.  616. 
614.  After  a  debtor's  goods  were  seized  on  a 

(a)  In  Massachusetts,  it  was  held,  under  writ  of  attachment,  and  also  on  an  execn- 

an  earlj  statute,  that,  if  the  plaintiff  be  non-  tion,  he  was  dischai^d  under  the  United 

7 
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§  77.  The  jury  may  find  one  part  of  the  property  to  belong^  to  the 
plaintiff,  and  the  other  part  to  the  defendant.^    And  whore  issue 

1  O'Keefe  v.  Kollogg,  15  111.  347 ;  Philips  v.  Harriss,  3  J.  J.  Mar.  121. 

States  bankrnpt  law  of  1841.    The  goods  Wliere  the  value  is  stated  in  the  writ,  the 
were  replevied,  and  the  defendant  in  re-    plaintiff  cannot  except  that  the  jarj  should 

plevin  obtained  judgment  for  a  return,  and  nave  found  the  value,  if  he  did  not  request 

brought  a  suit  on  the  bond.     Held,  he  was  Instructions  to  that  effect.    Heald  v.  Cuh- 

entitfcd  to  recover,  as  damages,  the  full  man,  30  Maine,  461. 

value  of  the  goods,  unless  shown  to  be  un-  In  an  action*  of  replevin,  submitted  on 

necessary  to  satisfy  the  execution.    Parker  questions  of  law,  without  any  stipulatioa 

V.  Simonds,  8  Met,  205.  as  to  the  allowance  of  damages,  the  court, 

In  another  case,  turning  upon  the  valid-  at  another  term,  afber  judgment  of  nonsoit 

ity  and  effect  of  a  sale,  it  was  held,  that  and  return,  has  no  power  to  assess  the  de- 

the  defendant  was  entitled  to  recover  as  fendant's  damages,  or  send  the  question  to 

damages  the  value  of  the    property  re-  a  jury.    Dillingham  v.  Smith,  32  Blaise, 

plevied,  with  interest   from  the  service  of  182. 

the  writ  of  replevin  to  the  rendition  of  In  New  York,  in  an  early  case,  it  was 
judgment,  no  special  damage  being  shown ;  held,  that,  where  the  defendant  makes 
and  that  the  valuation  of  the  oil  in  the  avowxy,  justification,  or  cognizance,  if 
writ  was  prima  facie  evidence  of  the  true  found  for  him,  or  if  the  plaintiff  be  non- 
value.  The  court  remark :  "  The  case  suited,  or  otherwise  barrea,  the  defendant 
is  not  within  the  letter  nor  the  equity  of  is  entitled  to  damages  under  the  act,  sess. 
the  statute  which  gives  a  per  cent,  on  the  36,  c.  96,  ^4  (I  N.  B.  L.  344),  and  the 
penalty  of  the  bond,  and  requires  that  such  decrease  in  value  from  the  time  of  the  re- 
penalty  be  given  for  double  tlie  value  of  plevin,  and  interest  on  their  entire  valoe, 
the  goods ;  tnat  applies  to  cases  where  the  are  a  proper  measure  of  damages.  Rowley 
process  of  law  has  been  delayed  by  the  re-  v.  Gibbs,  14  Johns.  385. 
plevin."  Barnes  v.  Bartlett,  15  Pick.  71 ;  An  inquisition,  assessing  the  damages  of 
per  Shaw,  C.  J.,  78.  a  defendant  after  discontinuance  of  the  suit. 

In  New  Hampshire,  the  defendant  plead-  will  not  be  set  aside,  because  the  damages 

ed  property  in  !B,  that  B  was  indebted  to  are  excessive,  where  the  proceeding  by  die 

A,  and  that  he  attached  the  property.    The  plaintiff  is  vexatious,  if  the  rules  of  biw 

plaintiff  replied,  1,  property  in  nimself;  2,  nave  been  observed  by  the  jury.    And  a 

that  B  was  not  indeoted  to  A;  3,  that  the  jurv,  in  such  case,  mav  give  smart  money, 

defendant  did  not  attach  the  property  on  a  Cable  v.  Dakin,  20  Wend.  172. 

writ  in  favor  of  A  against  13,  and  issues  When,  in  an  action  to  recover  posseasiony 

were  joined.    Held,  1,  the  only  material  the    property   has  been  delivered  to  the 

issue  was  upon  the  plaintiff's  property;  2,  plaintiff,  and  the  defendant  claims  a  return, 

that  the  allegations,  that  the  goods  were  the  he  is  not  entitled  to  judgment  for  the  valne 

property  of  B,  that  B  owed  A,  and  that  or  the  return,  as  he  shall  elect;  but  the 

the  defendant  attached  the  goods  on  A's  jurv  should  be  instructed  to  find  for  the 

writ,   were  merely  inducement,  and  not  defendant  generally,  and  to  assess  the  valae 

traversable ;  and  that  the  issues  joined  on  of  the  property,  together  with  the  damages 

those  matters  were  immaterial;    3,    that  for  the   taking  and  withholding  thereof, 

on  these   pleadings,  if   the   issues   were  It  is  the  right  of  the  plaintiff  to  have  such 

found  in  his  favor,  the  defendant  was  at  damages  assessed,  and  iudgment  should  be 

common  law  entitled  to  judgment  for  a  accordingly.    He  also  has  the  right  to  n- 

return,  without  an  avowry  or  conusance,  turn  the  property  instead  of  paying  its 

or  any  suggestion  of  that  nature ;  4,  that  value,  which  can  only  be  required  of  him 

in  this  state  ne  was  entitled  to  a  judgment  in  case  a-  return  cannot  be  had.    If  the 

for  damages  instead  of  a  return ;  and,  5,  defendant   will    waive   the    damages    for 

that  those  damages  were  not  necessarily  taking  and  withholding,  judgment  may  be 

limited  to  the  value  of  the  property  and  entered  for  him  for  a  return  of  the  property 

interest.    Dickinson  t;.  Lovelf,  35  N.  H.  9.  if  a  return  can  be  had ;  and,  if  not,  then 

In  Maine,  in  case  of  replevin  of  goods  that  the  defendant  recover  the  value  as 

taken  by  a  collector  of  taxes,  if  judgment  assessed  by  the  jury.    Glann  u.  Younglove, 

is  rendered  for  the  defendant  in  replevin,  27  Barb.  480. 

he  is  entitled  to  six  per  cent,  damages  on  When    the    defendant    who    recoveis 

the  replevin  bond.    Dore  v.  Hight,  3  Shep.  in    replevin    elects    to     take  judgment 

20.  for    the  value  of  the  goods,  he  is    en- 
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is  joined  upon  the  plaintiff's  property,  and  the  jury  find  the  prop- 
erty of  part  in  the  plaintiff  and  of  part  not ;  each  party  is  entitled 

tided  to  damages  equally  as  if  he  had  trol  the  final  process  of  the  court,  and 

elected  to  have  a  return.    The  value  is  to    pay    a    judgment    by    damages    for 

that  at  the  time  of  the  replevin,  not  at  the  breach    of    an    alleged    contract,    unccr- 

time  when  he  makes  his  election.    If  such  tain  in  its  character,  and  in  one  respect 

value  be  an  insufficient  redress,  the  defi-  practically  impossible,  should  be  frowned 

ciencj  may  be  made  good  in  the  estimate  upon  b^  the  courts.    Their  tendency  is  to 

of  damages.    The  measure  of  damages  is  foster  litigation,  and  to  make  it  intermina- 

the  same  as  in  trover.    Suydam  v.  Jenkins,  blc."    Per  Read,  J.,  ib.  187. 

3  Sandf.  614.                       •  In  Delaware,  judgment  on  a  discontinue 
A  judgment  for  the  value  of  the  property  ance  in  replevin  is  for  costs  only,  and  not 

only,  wiui  damages  and  costs,  though  it  is  for  a  return.     Mcllvaine  v.  Holland,   5 

not'  in  the  alternative  form  prescribed  b^  Harring.  226. 

Ck>de,  4  277,  is  not  void,  but  is  valid  until  In  Michigan,  where  in  the  court  below 

reversed  or  amended.    Gallarati  v.  Orser,  there  was  no  evidence  submitted  as  to  the 

4  Bosw.  94.  value  of  the  property,  and  the  court  award- 
In  Pennsylvania,  thejury  are  not  confined,  ed  more  than  nominal  damages  :  the  judg- 

in  assessing  damages,  to  interest  on  the  val-  ment  was    held    erroneous.     Fhenix    v. 

ne  of  the  property,  but  may  give  more,  if  Clark,  2  Mich.  327. 

neces^tay  to  compensate   the  defendant.  Under  the  Michigan  statutes  on  replevin 

McCabe't?.  Morehead,  1  W.  &  S.  513.  (Rev.  Sts.  523),  the  circuit  court  has   no 

The  defendant,  on  a  plea  of  property,  power,  in  an  action  brought  before  it  from 

is  not  entitled  to  specific  damages  for  an  a  justices'  court,  to  impanel  a  jury  to« 

interruption  of  business.    Ib.  assess  the  value  of   the  property.     The 

Where  goods  are  delivered  to  the  statute  (Rev.  Sts.  525,  ^  61)  applies  only 
pUdntifr  on  a  claim  of  property,  and  to  actions  originally  brought  in  that  court, 
the  plea  of  property  is  found  for  the  People  v.  Judges,  &c.  1  Doug.  302. 
defendant;  tne  damages  for  detention  The  court,  however,  have  power,  it 
consist  of  the  interest  on  the  value  of  the  seems,  under  §  170  and  \  135  of  the  jus- 
goods  when  taken,  from  the  time  of  the  tices'  act  of  1841  (Laws  1841,  p.  81)  to 
taking  until  judgment.  But  if  the  writ  award  a  restitution.  Ib. 
was  sued  out  fraudulently,  and  without  But  the  motion  is  too  late  if  made  at  a 
color  of  right,  t{;e  jury  may  give  exem-  term  subsequent  to  the  one  in  which  the 
piarr  damages,  as  in  case  of  a  wanton  and  judgment  brought  from  thu  justices'  courc 
malicious  trespass.    Ib.  was  reversed,  the  parties  then  being  out  of 

A  plaintiff  in  replevin  recovered  judg-  court.  Ib. 
ment  against  the  defendant,  who  had  re-  In  Illinois,  where  thero  is  a  judgment 
tained  the  goods  and  given  bond,  and  of  re/omo,  the  value  of  the  use  of  the  prop- 
issued  his  execution ;  whereupon  it  was  erty  during  detention  is  the  true  measure 
agreed  that  the  goods  should  be  appraised  of  damages,  not  speculative  or  expected 
and  taken  by  the  plaintiff  at  the  appraise-  profits  or  smart  money.  Damages  may 
ment.  The  valuation  was  not  thus  made,  be  assessed  by  the  court,  or  a  jury 
and  the  goods  were  sold  by  the  sheriff  for  may  be  called.  Butler  v.  Mehrling,  15  111. 
an  amount  much  below  that  of  an  apprais-  488. 

al  hj  persons  selected  by  the  defendant  The  statute  of  Illinois  concerning  prnc- 

alone,  who  then  applied  to  the  court  for  an  tice  has  no  reference  to  the  assessment  of 

issue,  that  he  might  have  credit  for  the  damages  in  the  action  of  replevin,  but  np- 

difierence  on  the  replevin  judgment.     On  plies  to  a  suit  on  the  bond.    Campbell  v. 

trial  of  an  issne  awarded,  to  ascertain  what  Head,  13  III.  122. 

andit  he  was  entitled  to,  if  any;  held,  it  In  Missouri,  on  a  nonsuit,  the  defendant 

was  Incompetent  for  the  defendant  to  offer  is  entitled  to  the  same  judgment  and  dam- 

eridence  of  the  ralue  as  estimated  by  his  ages  as  if  he   had  recovered  a  verdict. 

own  appraisers,  or  proved  by  the  witnesses  Smith  v.  Winston,  10  Mis.  299. 

in  the  replevin  suit,  or  the  prices  obtained  If  the  plaintiff  fails  to  prosecute  his  suit 

br  the  officer,  this  evidence  not  showing  with  effi:ct,  the  assessment  of  damages  is 

any  credit  upon  the  judgment,  but  only  a  imperative,  and  may  be  made  by  the  court 

claim  for  damages  for  breach  of  agreement ;  if  neither  party  objects.    Reed'r.  Wilson, 

not  a  subject  of  set-off,  but  only  of  an  ac-  13  Mis.  28. 

tion  for  damages.     Kennedy  i\  Kennedy,  Where  a  slave  has  been  detained  by 

41     Penn.    185.      The    court    remarked,  virtue  of  a  writ  of  replevin,  a  judgment  for 

"Such    tmsttccessful    attempts    to    con-  his  yalue,  in  damages,  for  the  defendant, 
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to  damages  and  costs.^    Where  the  verdict  is  for  both  parties ;  for 
one,  damages  and  costs,  as  to  that  portion  upon  which  he  main- 

^  Powell  V,  Hinsdale,  5  Mass.  343. 

woald  be  erroneous.     Lawrence  v.  Law-  ter,  and  not  possessed  of  a  distinct  separate 

rence,  24  Mis.  269.  quality,  and  was  so  described  in  the  pro- 

A  verdict  for  the  defendant  in  an  action  ceedings,  then   a  general    assessment  of 

for  possession,  where  the  plaintiff  receives  value  ought  to  be  made ;  bat  if  the  articles 

the  property  and  gives  bond,  should  i^gu-  were  distinct  and  separate,  having  no  iden- 

larly  assess  both  the  value  and  the  dam-  tity  of  character,  then  the  value  of  each 

ages.      Hohenthal    v.    Watson,    28    Mis.  should  be  assessed.    And  this,  in  order 

360.  that  the  party  should  have  his  right  to  d^ 

A  defendant  having  only  a  special  inter-  liver  what  he  could,  and  to  pay  for  that 

est  recovers  the  full  value  of  the  property,  which  ho  could  not.    Pickett  v.  Bridges, 

Fallon  V.  Manning,  35  Mis.  27.  10  Humph.  171. 

In  Minnesota,  in  an  action  for  the  return  The  Tennessee  act  of  1846,  ch.  65,  passed 

of  property,  the  respondent  cannot  take  to  regulate  the  proceedings   in   replevin, 

more  damages  for  tno  detention  than  he  directs  that  in  cose  the  plaintiff,  who  ha 

claims  by  his  answer ;  if  he  desires  judg-  seized  the  property  b^  his  writ,  and  taken 

ment  for  the  value  of  the  goods,  in  addi-  it  out  of  the  possession  of  the  defendant, 

tion  to  damages,  in  case  the  goods  are  not  shall  enter  a  nolle  prosequi,  or  otherwise  fail 

returned,  he  should  have  the  jury  assess  in  his  suit  without  returning  the  property, 

the    value.      Eaton  v.  Caldwell,  3  Min.  the  defendant  may  have  a  jury  impanelled 

1.34.  to  inquire  of  the  value  and  damages  for 

The    respondent    claimed   fifty   dollars  the  detention.     The  value  and  damages 

damages  ;  the  jury  found  for  the  respond-  must  be  assessed  separately,  that  the  plain- 

cnt    with    seventy-iivo    dollars    damages,  tiff  may  know  what  damages  he  is  to  pay, 

Held,  that  the  verdict  would  authorize  a  if  he  returns  the  property.    Nashville,  &c. 

judgment  for  a  return  and  hfty  dollars,  if  v.  Alexander,  10  Humph.  378. 

ne  remitted  the  excess ;  but  that  it  would  In  replevin,  under  the  Mississippi  statote 

not  authorize  a  judgment  for  a  return,  or  of   1842,  by  the    owner  of  a   life-estate 

■seventy-five  dollars,  as  the  value  of  the  against  one  wlio  had  taken  possession  at 

goods.     lb.  the  instance  of  the  remainder-man,  a  ver- 

In  Indiana,  the  defendant  has  the  right,  diet  for  the  plaintiff  for  the  full  valoe  of 

under  Ucv.   Sts.  1843,  §   182,  p.  702,  to  the  property  or  its  restoration  to  him,  vnth 

show  title,  and  to  have  judgment  in  his  damages  for  detention,  is  erroneous;  the 

fiivor,  and  damages  assessed  for  the  deten-  verdict  should  have  been  for  the  value  of 

tion,  bv  writ  of  inquiry.    Mikesill  v,  Cha-  the  plaintiff's  interest.    Lloyd  c.  Goodwin, 

nev,  e'lnd.  52.  12  S.  &  M.  223. 

Where  a  plaintiff,  after  closing  his  evi-  Objection  to  excess  of  damages  is  not 

dence,  suffers  a  nonsuit,  the  refusal  of  such  sustainable  as  to  the  action  of  replevin, 

judgment  by  the  court,  and  the  entry  of  a  under   the   statute    (Hutch.   Code,  818). 

judgment  in   favor  of  the  defendant  for  White  v.  Graves,  24  Miss.  166. 

costs  only,  is  error.    lb.  In  South  Carolina,  the  plaintiff  may  re- 

If  the  jury,  return  a  general  verdict  for  cover  vindictive  damages  as  in  trespass, 

the  defendant,  they  may  be  remanded  by  But  if  such  damages  are  claimed,  or  tor- 

the   court,  with    instructions  to  find  the  tious  proceedings  are  charged,  the  matter 

value  of  tlie  propertv,  and  the  damages  for  must  be  pleaded  specially.  Lander  v.  Ware, 

its  detention.    Noble  v.  Epperly,  6  Ind.  1  Strobh.  15. 

468.  In  North   Carolina,  where    replevin  is 

The  damages  in  such  case  must  depend  brought  to  recover  possession  of  a  slave,  in 

•on  the  nature  of  the  defendant's  interest,  which  an  estate  for  the  life  of  another  is 

whether  that  of  a  bailee  or  absolute  owner,  claimed,  and  the  tenant  for  life  dies  pend- 

the  time  he  has  been  deprived  of  it,  the  ing  the  action,  the  plaintiff  is  only  entitled 

•character  of  the  property,  &c.    lb.  to  recover  the  value  of  the  life-estate,  and 

In  Tennessee,  where  A  sued  B  in  re-  damages   for  the  detention.     Barham  9, 

plevin,  under  the  Tennessee  act  of  1846,  Massey,  5  Ired.  152. 

ch.  65,  for'several  slaves,  and  a  verdict  and  By  chapter  191,  Revised  Statutes  of  North 

judgment  were  rendered  for  their  aggregate  Carolina,  where  the  plaintiff  in  replevin  is 

value ;    held  erroneous ;   that,  if   all    the  nonsuited,  the  defendant  can  have  judg- 

j>roperty  replevied  was  fidike  in  its  charac-  ment  for  the  thing  replevied  and  costs,  bat 


CH.  vn.] 


JUDGMENT,  RETURN. 


77 


tained  his  replevin ;  and  for  the  other,  for  the  return  of  the  prop- 
erty improperly  taken  by  the  writ,  damages  for  its  detention,  and 
costs :  the  judgment  must  follow  the  verdict,  and  the  costs  must 
be  apportioned  according  to  equity.^ 

§  78.  Replevin  for  a  horse.  Pleas,  1st,  that  the  defendant 
had  not  taken  or  detained  the  property ;  2d,  property  in  a  stranger ; 
8d,  property  in  the  defendant.  The  plaintiff  joined  issue  on  the 
first  plea,  and  replied  to  the  second  and  third,  property  in  himself. 
Verdict :  "  We  find  the  property  to  be  in  the  plaintiff,"  but  not 
that  the  horse  had  been  taken  or  detained  by  the  defendant. 
Judgment  against  the  defendant  for  costs.     Held,  erroneous.^ 

§  79.  Where,  besides  non  cepit,  the  defendant  pleads  property 
in  a  third  person;  and  prays  a  return,  the  jury  must  pass  upon  all 
the  issues ;  and  where  in  such  case  it  appeared  from  the  record 
brought  up  by  a  writ  of  error,  that  the  jury  had  passed  only  upon 
the  plea  of  non  cepitj  finding  a  verdict  for  the  plaintiff,  the  judg- 
ment was  reversed,  although,  from  the  bill  of  exceptions  attached 
to  the  record,  it  appeared  that  all  the  issues  were  found  for  the 
plaintiff.^ 

§  80.  A  judgment  for  the  plaintiff,  where  the  defendant  has 
elected  to  give  bond  and  retain  possession,  should  be  entered 
against  both  principal  and  surety.^ 

§  81.  In  an  action  of  replevin,  under  the  Mississippi  statute  of 
1842,  a  judgment  inifavor  of  the  plaintiff  for  so  much  money  is 
erroneous ;  it  should  be  in  the  alternative ;  for  the  property,  if  to 
be  had ;  if  not,  then  for  its  value.^ 

§  82.  Where  there  are  several  avowries,  all  presenting  sub- 
stantially the  same  defence,  upon  some  of  which  issues  of  law  are 
joined,  and  upon  others  issues  of  fact,  and  the  defendant  succeeds 
upon  the  issues  of  law,  and  the  judgment  is  rendered  upon  the 
whole  record  in  his  favor,  leaving  the  issues  of  fact  undisposed 
of;  the  judgment  will  not,  for  such  omission,  be  reversed,  where 
it  is  manifest  that,  if  they  had  been  tried  and  found  for  the  plain- 
tiff, the  court  would  have  given  judgment  for  the  defendant,  non 
obstante  veredicto.^ 


'  Poor  V.  Woodbuni,  25  Vt.  234. 
'  Haif  V.  Gilbert,  4  Blackf.  19. 
*  Boynton  o.  Page,  18  Wend.  425. 


*  Huff  w.  Gflbert,  4  Blackf.  19. 

^  Anderson  v.  Tysen,  6  Sm.  &  M.  244. 

«  Jack  V.  Martin,  14  Wend.  507. 

Ab   to   the  practice  in  Eentacky,  see 


not  for  damages,  to  be  assessed  by  a  jnr^ .  As  to  the  practice  in  Eei 
At  common  uiw,  the  judgment  was  for  the  Yantes  v,  Borditt,  2  Dana,  254. 
return.  Pannell  v.  Hampton,  10  Ired.  463. 
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§  83.  Where  the  defendants  recover  a  judgment  for  the  value, 
and  collect  it,  by  operation  of  law  the  title  passes  to  the  plaintiff; 
and,  in  trespass  brought  bj  him  against  the  defendants  for  taking 
and  carrying  away  the  property,  the  defendants  will  be  estopped 
from  disputing  his  title.  After  having  recovered  the  property,  or  its 
value,  on  the  ground  that  the  sheriff  has  delivered  it  to  the  plain- 
tiff, the  defendants  in  replevin  cannot  defeat  an  action  of  trespass 
brought  against  them  by  the  latter,  for  taking  and  carrying  away 
the  property,  by  impeaching  the  return  upon  which  they  have  so 
recovered.^ 

§  84.  The  most  striking  peculiarities  connected  with  the  action 
of  replevin,  are  the  judgment  in  favor  of  the  defendant,  if  he 
prevail  in  the  suit,  for  a  return  of  the  property  replevied,  (a)  and 
the  various  and  successive  processes  of  execution  for  enforcing 
such  judgment.  The  ancient  course  of  proceeding  upon  these  points, 
founded  upon  St.  Westminster  2d  (13  Edw.  I.),  ch.  2,  aiid  Sts.  7 
Hen.  VIII., ch.  4,  §  3,  and  21  Hen.  VIII.,  ch.  19,  §  3,  which, though 
for  the  most  part  practically  obsolete,  either  by  express  statute  or 
local  usage,  may  still  be  regarded  as  part  of  the  law  of  the  land, 
is  thus  described  by  a  writer  of  high  authority :  "  The  defendant 
accordingly  sued  out  upon  the  judgment  a  retorno  Iiabendo,  and 
an  inquiry  of  damages,  generally  in  the  same  writ,  or  sometimes 
in  separate  writs,  and  upon  the  return  thereof  by  the  sheriff,  final 
judgment  was  entered  up  for  the  defendant  to  recover  as  well  the 
damages  and  costs  assessed  by  the  jury,  as  the  costs  of  increase 
assessed  by  the  court ;  and  the  defendant  might  enforce  the  pay- 
ment of  them  by  a  capias  ad  satisfacieTidum  or  Jieri  facias.  This 
was  the  regular  form  of  the  judgment ;  but  it  sometimes  happened 
that  the  plaintiff,  after  the  cattle,  &c.,  were  delivered  to  him  by 
virtue  of  the  replevin,  secreted,  or  otherwise  disposed  of  them, 
so  that  the  sheriff  could  not  restore  them  to  the  defendant  accord- 
ing to  the  exigence  of  the  writ  In  that  case,  the  sheriff  returned 
an  averia  dovgata^  that  the  cattle,  &c.,  were  eloigned^  sls  it  is 
called,  that  is,  were  conveyed  to  places  unknown  to  him,  so  that 
it  was  not  in  his  power  to  obey  the  writ.  Upon  this  return,  it  was 
usual  to  award  another  writ  to  the  sheriff,  directing  him  to  tike 

1  RagseU  v.  Gray,  11  Barb.  541. 

(a)  In  repleyin  for  sereral  articles,  if,  on  fendant  has  a  right  to  a  return  of  the 
an  issue  as  to  the  plaiatift*'s  property,  he  others,  and  to  damages  for  the  taking  of 
proYe  himself  entitled  to  a  part,  the  de-    them.  Wright  v,  Matthews,  2  Blackf.  187. 
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other  cattle  of  the  plaintiff,  &c.,  of  equal  value  with  those  eloigned, 
and  deliver  them  to  the  defendant,  to  be  by  him  detained  irre- 
plevisable, until  such  time  as  the  cattle  first  taken  should  be  forth- 
coming ;  this  was  called  a  capias  in  withernam.  If  the  plaintiff 
had  no  cattle,  &c.,  which  could  be  so  taken,  the  sheriff  returned 
nihil  to  that  writ,  and  the  defendant  thereupon  sued  out  a  scire 
facias  against  the  pledges,  who  had  undertaken  to  the  sheriff,  in 
pursuance  of  the  statute  Westminster  2d,  that  the  cattle,  &c.,  should 
be  returned  to  the  defendant,  to  show  cause  why  their  cattle,  &c., 
to  the  value  of  the  cattle,  &c.,  eloigned,  should  not  be  delivered 
to  the  defendant.  And  if  no  cause  was  shown,  a  writ  issued  to 
take  their  cattle,  &c. ;  but  if  they  had  none,  the  sheriff  returned 
nihil  also  to  that  writ,  and  then  a  scire  facias  was  awarded  against 
the  sheriff  himself,  that  he  render  to  the  defendant  as  many  cattle. 
But  these  proceedings  did  not  at  all  prevent  the  defendant  from 
recovering  his  damages  and  costs  under  the  statutes  of  Hen.  VIII. 
However,  a  less  circuitous  practice  has  been  adopted  in  modern 
times.  For  now,  upon  the  return  of  an  elongata  to  the  writ  of 
retorno  haiendoj  it  is  no  longer  necessary  to  sue  out  a  capias  in 
withernam  against  the  plaintiff,  or  a  scire  facias  against  the  pledges 
or  sheriff,  but  the  defendant,  in  case  the  sheriff  has  taken  no 
pledges  at  all,  or  such  as  are  insufficient,  may  bring  an  action 
upon  the  case  against  him.''  ^  (a) 

§  85.  Upon  the  plea  of  non  cepit  or  non  detinetj  no  judgment 
de  retorno  habendo  can  be  rendered.  To  authorize  such  judg- 
ment, the  defendant  must  become  actor ,  and  assert  property  in 
himself.^    The  plea  of  non  cepit  only  puts  in  issue  the  taking.^ 

§  86.  And  where  a  defendant  pleaded  non  cepit^  and  also 
avowed  and  justified,  and  issues  were  taken  on  both  pleas,  and  a 
verdict  given  for  the  defendant,  with  judgment  for  restitution ; 
held,  as  he  was  clearly  not  entitled  to  that  judgment  upon  the 

1  Moanson  ».  Rcdshai^,  1  Wins.  Saun.  v.  Howe,  2  Gilm.  842.    See  Price  v.  Van 

195,  n.  3.  See  Gibbs  v.  Bull,  18  Johns.  435.  Dyke,  6  Hill,  613 ;  Montgomery  v.  Black, 

*  Bonner  v.  Coleman,  3  B.  Mon.  464 ;  4  Har.  &  McH.  391. 
People  V,  Niagara,  4  Wend.  217 ;  Johnson        »  Vose  v.  Hart,  12  HI.  378. 

(a)    A   writ   of  replevin    is  made  re-  withernam.    M'Colgan  v,  Haston,  2  N.  & 

tamable   by    statute  in    South  Carolina,  M.  444. 

and,  if  a  sberifT  makes  return  of  elongata,  No  evidence  will  be  admitted,  in  Pcnn- 

a  withernam  may  issue.    The  court  will  not  syWania,  to  contradict  the  sheriff's  return 

decide  on  motion  on  the  claim  of  a  third  of  dongatur,  after  judgment  do  retorno  ha- 

person,  not  a  priyy,  to  property  taken  by  a  bendo  in  replevin.  Phillips  v,  Hyde,  1  Dall. 

439. 
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plea  of  non  cepit,  and  as  there  was  nothing  in  the  record  to  show 
that  the  trial  was  confined  to  the  other  issue,  or  that  the  verdict 
was  found  on  that  alone,  judgment  must  be  reversed.^  But,  m 
Maine,  if  a  verdict  of  non  cepit  is  rendered  on  a  plea  of  non  cepU 
filed  with  a  brief  statement,  the  defendant  is  entitled  to  a  retttm.' 
So,  in  Massachusetts,  the  general  issue  pleaded,  with  notice,  pur- 
suant to  St.  1836,  ch.  278,  of  the  matter  intended  to  be  giTen  in 
evidence,  is  equivalent  to  an  avowry,  or  plea  of  property  in 
another,  at  common  law,  with  a  suggestion  for  a  return;  and 
judgment  for  a  return  may  be  awarded,  if  the  defendant  pre- 
vails.^ So,  in  Wisconsin,  by  statute,  a  defendant  is  entitled, 
under  the  plea  of  non  detinetj  to  a  return  of  the  property  and 
damages.^  And,  in  New  York,  it  seemsj  a  defendant,  on  a  plea 
of  non  deiinetj  will  bo  entitled  to  a  return,  where  the  jury  find 
that  the  plaintiff  has  no  property  in  the  goods.^ 

§  87.  With  the  exception  already  stated  in  regard  to  the  plea 
of  non  cepit  or  non  detinety  the  precise  manner  in  which  the  de- 
fendant prevails  in  the  suit  seems  to  be  immaterial,  as  afiecting 
his  right  to  a  return  of  the  property,  (^a)  It  is  held,  generally, 
that,  if  the  writ  be  returned  "  executed,"  and  the  defendant 
succeeds  in  the  action,  a  judgment  de  retamo  is  proper.®  Thus 
the  plaintiff  is  liable  for  a  return,  though,  by  order  of  court,  the 
proceedings  subsequent  to  the  writ  are  set  aside.?  So,  where  a 
plaintiff  discontinues  his  suit,  the  necessary  result  must  be  a 
liability  for  the  property  and  damages  for  detention ;  and  the 
defendant  may  elect  to  have  a  return  and  his  damages.^  So,  after 
dismissal  of  an  action  of  replevin  for  want  of  a  sufficient  bond,  a 
judge  of  the  (Mass.)  Superior  Court  has  jurisdiction  to  order  judg- 
ment for  a  return,  although  no  answer  has  been  filed ;  and  such  or- 
der should  be  passed,  upon  a  motion  made  at  the  same  term  when 
the  action  is  dismissed,  with  an  averment  and  offer  of  proof  that 
the  defendant  has  a  special  property  in  the  goods.^  ^  So,  where  the 
plaintiff  enters  a  7ioL  pros,  upon  cognizance  and  claim  of  prop- 
erty, there  must  be  judgment  for  return,  unless  the  judgment 


1  Gaines  v.  Tibbs,  6  Dana,  143. 
3  Moulton  t^.  Bird,  SI  Maine,  296.  . 

*  Hoffman  v.  Noble,  6  Met.  68. 

*  Saundcnon  v.  Lace,  1  Chand.  231. 

*  McKnight  v,  Dnnlop,  4  Barb.  36. 


^  Stephens  v.  Frazier,  12  B.  Mon.  250. 
7  Smith  V,  Snyder,  15  Wend.  324. 
"  Saunderson  v.  Lace,  1  Chand.  231. 
*  Lowe  V,  Brigham,  3  Allen,  429. 


(a)  It  is  held,  that  the  answer  need  not    Ind.  90 ;    Matlock  t;.  Stxaoghoj  21  ib 
claim  a  retorn.    Conner  v.  Comstock,  17    128. 
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shows  the  defendant  is  not  entitled  to  it.  And  denial  of  the 
plaintiff,  by  his  replication,  that  the  defendant  had  a  right  to  the 
property,  does  not  affect  his  right  to  judgment  for  it.^  So, 
where  a  demurrer  is  overruled,  to  a  plea  which  is  good,  alleging 
property  in  a  stranger,  and  the  jury  find  damages  for  the  deten- 
tion, judgment  de  retomo  habendo  ^ni  for  the  damages  assessed 
is  proper.*  So  judgment  de  retorno  habendo  is  proper,  where  the 
defendant  pleads  property  in  a  stranger,  and  the  issue  is  found 
for  him.^  And  an  avowry,  or  suggestion  in  the  nature  of 
an  avowry,  by  the  defendant,  is  not  necessary  to  authorize  a 
judgment  of  return,  where  the  wtit  is  abated  or  set  aside  on 
account  of  an  irregularity  or  defect  in  the  replevin  process.*  So 
if  a  debtor,  whose  goods  are  attached  and  replevied,  takes  advan- 
tage of  the  insolvent  law,  and  the  defendant  in  replevin  obtains 
a  verdict ;  he  will  still  be  entitled  to  judgment  for  a  return,  and 
will  thereupon  be  bound  to  deliver  over  the  property  to  the  as- 
signee for  the  benefit  of  creditors.**  So  there  shall  be  a  return, 
though  the  defendant  has  gone  into  insolvency  pending  the  action, 
unless  the  assignee  becomes  a  party .^  So,  after  a  verdict  for  the 
defendant  in  replevin  against  an  attaching  ofiicer,  in  which  the 
question  of  property  in  'the  plaintiff  was  tried,  and  a  verdict 
found  against  him  ;  judgment  for  a  return  will  be  ordered,  although 
since  the  verdict  the  attachment  has  been  dissolved.^  So,  where 
a  writ  of  replevin  for  goods,  attached  as  the  property  of  another 
person,  is  abated  for  want  of  the  requisite  bond,  a  judgment  for 
return  to  the  officer  is  correct.®  And  to  authorize  a  judgment 
de  retorno  habendo  in  favor  of  the  sheriff,  it  is  sufficient  that  he 
allege  the  taking  hyjl.fa.  against  the  plaintiff,  and  that  the  prop- 
erty belonged  to  the  defendant,  subject  to  the  writ,  and  that  the 
jury  so  fouud,^  So,  in  replevin  against  two  defendants,  A  and  B, 
A  avowed  and  justified,  binder  an  execution  levied  by  him  as 
deputy  sheriff;  B  made  cognizance  as  plaintiff  in  the  same  exe- 
cution. A  having  died  before  the  trial,  B  filed  a  new  avowry, 
justifying  the  taking  by  himself  alone,  as  both  had  justified  before, 
on  which  the  plain-tiff  took  issue,  and  judgment  was  given  for  B, 
awarding  restitution.    Held,  the  judgment  was  correct.^^ 

*  Kerley  v.  Hume,  3  Mon.  181.  ®  Hallett  v.  Fowler,  10  Allen,  36. 

'  Tnley  f.  Mauzey,  4  B.  Mon.  5.  '  Dawson  r.  Wethcrbee,  2  Allen,  461. 

*  Ibid.  8  Fleet  t;.  Lock  wood,  17  Conn.  233. 

*  Fleet  r.  Lookwood,  17  Conn.  233.  ^  Stephens  v.  Frazicr,  2  B.  Mon.  250. 
^  KtmbaU  v.  Thompson,  4  Cush.  441.  ^°  Gaines  v.  Tibbs,  6  Dana,  143. 
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§  88.  But  the  general  rule  above  stated  is  subject  to  many  qual- 
ifications and  exceptions.  lH  New  Hampslrire,  it  has  been  held  that 
a  judgment  for  the  defendant  must  be  for  the  value  of  the  chattels 
in  damages,  and  not  for  a  return.^  So,  if  the  action  is  defeated  solely 
by  reason  of  its  being  prematurely  brought,  judgment  for  a  return 
will  not  be  ordered  .^  So  an  officer,  against  whom  replevin  is  brought, 
has  no  right  to  a  judgment  for  the  return  of  property,  which  he  has 
no  right  to  sell.^  And  where  the  return  upon  the  writ  shows  a  res- 
toration of  the  property,  a  judgment  for  return  is  erroneous,  not- 
withstanding a  remittitur  of  the  damages.^  So  where  chattels,  mort- 
gaged by  the  defendant  to  the  plaintiff,  but  without  a  proper 
record,  were  attached  as  the  defendant's ;  in  replevin,  held,  the 
plaintiff  was  not  entitled  to  judgment,  because  there  was  uo 
wrongful  taking  or  detention  by  the  defendant,  but  the  defendant 
was  not  entitled  to  a  return,  because  as  against  him  the  plaiutifif 
had  a  right  to  the  chattels,  although  the  mortgage  was  not  re- 
corded, and  the  defendant  was  not  accountable  for  them  to  the 
officer  or  the  creditor.**  So,  in  Indiana,  there  shall  be  no  return, 
unless  it  be  proved  that  the  property  was  delivered  to  the  plain- 
tiff, or  unless  the  value  is  assessed.^ 

§  89.  An  action  of  tort  against  an  officer,  for  taking  property 
from  the  plaintiff  by  a  writ  of  replevin,  in  which  the  bond  was 
defective,  is  not  defeated,  by  proof  that  the  plaintiff  in  replevin 
became  nonsuit,  and  the  present  plaintiff  had  judgment  therein 
for  damages  and  a  return,  if  that  judgment  remains  unsatified, 
and  the  goods  have  not  been  returned."^ 

§  90.  If  an  action  of  replevin  is  dismissed  for  informality  in 
the  bond,  and  judgment  given  for  a  return,  and  the  plaintiff  re- 
turns the  property  to  the  place  from  whence  he  first  took  it ;  he 
may  afterwards  bring  another  action  of  replevin  against  the  same 
defendant,  although  the  defendant  has  not  taken  out  a  writ  of 
return,  nor  actually  received  the  property,  under  the  judgment  in 
the  first  action.® 

§  91.  Wherever  the  defendant  in  a  replevin  suit,  under  the 
pleadings,  may  try  the  title,  and,  in  case  he  succeeds,  have 
a  return,  he  is  bound  to  try  the  title,  and  take  judgment  for  a 


1  Bell  V.  Bartlett,  7  N.  H.  178. 
•^  Martin  v.  Bay  ley,  1  Allen,  381. 
B  Suffell  i;.  Wash,  4  B.  Mon.  92. 
«  Harrod  v.  Hill,  2  Dana,  165. 


6  Simpson  r.  McFarland,  18  Pick.  427. 
•  Conner  r.  Comstock,  17  Ind.  90. 
'  Dearborn  r.  KcUey,  3  Allen,  426. 
8  Walbridge  i?.  Shaw,  7  Cush.  560. 
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return,  or  the  value,  and  he  cannot  forego  such  remedy,  and  seek 
redress  in  a  cross  suit.^ 

§  92.  Where  the  plaintiff  became  nonsuit,  and  a  judgment  was 
rendered  for  a  return  and  restitution ;  if  the  clerk,  in  issuing  the 
writ  of  restitution,  inserted  therein  the  value  of  the  property  as 
named  in  the  replevin  writ,  this  being  unauthorized  by  the  judg- 
ment, and  a  mere  ministerial  act,  will  be  regarded  as  a  nullity.^ 

§  93.  After  judgment  for  the  defendant  in  an  action  of  re- 
plevin, in  which  the  title  was  tried,  it  is  too  late  for  the  plaintiff, 
in  order  to  prevent  the  entry  of  judgment  for  a  return,  to  allege 
and  prove  facts  which  were  known  to  him  at  the  trial  on  the 
merits,  for  the  purpose  of  defeating  the  defendant's  title.^ 

§  94.  The  right  of  property  acquired  by  the  plaintiff  in  replevin, 
by  the  delivery  t6  him  of  the  chattel  by  virtue  of  the  writ,  is  a 
temporary  right  of  possession,  which  terminates  upon  the  abate- 
ment or  discontinuance  of  the  suit,  or  by  a  judgment  in  favor  of 
the  defendant,  although  a  return  be  not  adjudged.  Tlierefore, 
where  one  sued  in  replevin  in  the  detinet  pleads  only  non-deiinetj 
and  has  a  verdict  in  his  favor  and  a  judgment  for  costs,  but  not 
for  a  return;  and  afterwards  demands  the  property:  he  may 
maintain  trover  for  it,  though  he  might  have  so  pleaded  in  the 
first  suit,  as  to  have  entitled  himself  to  a  return,  or  the  value  of 
the  property  in  damages.^ 

§  95.  It  is  an  irregularity  for  the  court  to  order  a  writ  .of  return 
and  restitution  before  final  judgment ;  it  should  be  made  a  part 
of  the  final  judgment.^  But  a  judgment  for  a  return,  not  tech- 
nically conformed  to  statute,  but  substantially  correct,  will  be 
afiirmed.^  (a) 

>  McKnight  t^.  Dunlop,  4  Barb.  36.  *  Yates  v.  Fasdett,  5  Denio,  21. 

>  Thomas  v,  Spoffbrd,  46  Maine,  408.  ^  Branch  v.  Branch,  5  Florida,  447. 
*  HcNeal  r.  Leonard,  3  Allen,  268.  ^  McArthur  v.  Hogan,  1  Hemp.  286. 

{a)  In  Indiana,  in  replevin,  the  plea  was  In  New  York,  where  a  plaintiff  in  re- 

propert  J  in  the  defendant.    Verdict  for  the  plevin    sabmits    to    a    nonsuit,    and   the 

defendant,  assessing  his  damages  at  S40.75.  defendant,  entitled  to  a  judgment  de  retomo, 

Jadgment,  that  the  defendant  have  a  re-  elects  to  take  judgment  for  the  value,  he 

tarn  and  recover  the  damages  assessed  with  may  have  such  value  assessed  by  the  jury 

cost«.     Held,  the  assessment  of  damages  impanelled  in  the  cause,  and    need    not 

was  surplusace,  that  the  part  of  the  judg-  issue  a  writ  of  inquiry  for  that  purpose. 

ment  founded  upon  it  was  erroneous,  and  Van  Alstyne  v.  Kittle,  1 8  Wend.  524. 

the  residue  ofthejndgment  was  right.  Wolf  Where  the    defendant,    in  replevin  of 

r.  Bine,  5  Blackf.  153.  goods  distrained,  obtains  a  nonsuit  or  a 

As  already  suggested,  the  statutory  law  verdict,  after  issue  joined,  so  that  he  would 

has  modified  the  rules  relating  to  return,  as  be  entitled  to  judgment  for  a  return ;  he 

weU  as  most  other  points  in  the  action  of  cannot  take  the  alternative  juderncnt  for 

lepIcTin.  its  value,  and  have  such  value  determined 
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on  a  writ  of  inqairy.  His  onlj  coarse  to  a  lien ;  the  judgment  in  fi&vor  of  the  de- 
obtain  a  judgment,  in  the  nature  of  dam-  fcndant  should  be  only  for  the  value  of  hii 
ages  for  its  value,  id  to  procure  a  valuation  interest,  or  for  a  return,  until  such  Taloe 
from  the  jury  impanelled  at  the  trial,  should  be  paid,  at  the  defendant's  electioo. 
And,  if  the  distress  were  for  rent,  the  jury  But  if  the  plaintiff  has  no  interest,  tbe 
must  also  find  the  amount  in  arrear,  and  judgment  should  be  for  the  defendant  for 
the  judgment  will  be  limited  to  such  the  full  value  of  the  property,  and  be  will 
amount.  The  same  rule  applies,  where  be  answerable  over  to  the  owner  for  tbe 
the  plaintiff  is  nonsuited  at  the  trial  on  his  balance  due  to  him.  Dil worth  v.  McKel- 
opcning  proof,  and  the  defendant  gives  no  vey,  30  Mis.  149. 

evidence  ;  if  the  defendant  has  in  fact  put  In  Massachusetts,  in  case  of  judgment 

in  avowries   claiming  the  property  under  for  a  return,  the  plaintiff  is  bound  bj  tbe 

distress  for  rent,  or  if  it  otnerwise  appear  bond  prescribed  by  the  Rev.  Sts.  ch.'ll3, 

that  the  property  was  distrained  for  rent,  as  wplt  as  that  prescribed  by  Sts.  1789,  ch. 

The    statute  of  replevin    excepts    cases,  26,  to  restore  the  goods  in  like  good  order 

where  the  goods  replevied  wore  distrained,  and  condition  as  when  taken.    Parker  c. 

from  the  general  provision  for  ascertaining  Simonds,  8  Met.  205. 

their  value  bv  a  writ  of  inquiry,  after  a  In  Pennsylvania,  if  the  plaintiff  rccor- 

nonsuit  or    discontinuance.      Redman  v,  ers  the  whole  value  in  damages ;  the  de> 

Henricks,  1  Sandf.  32.  defendant    has   judgment    de    relorno  ha- 

Where,  in  an  action  for  the  recovery  of  bendOf  and  a  condition  in  a  bond  girca 
personal  property,  the  property  is  delivered  by  him,  to  return  tlie  property  to  the  plain- 
to  the  plaintiff,  and  he  fails  in  the  action  ;  tiff  if  it  should  be  so  aujudgcd,  is  simply 
the  dc&ndant  cannot  now  have  a  judgment  void.  Moore  v.  Shenk,  3  Barr,  13. 
for  return,  or  for  the  value,  at  his  election.  A  late  case  in  Vermont  settles  some 
But  he  must,  under  §  277  of  the  Code,  points  in  relation  to  return,  as  well  as  other 
take  a  judgment  in  the  alternative,  for  tho  collateral  questions.  Where  an  action  of 
return,  or  for  the  value  thereof  as  assessed,  replevin  is  dismissed  on  motion,  npon  the 
in  case  a  return  cannot  be  had.  Seaman  v,  ground  that  it  was  not  brought  in  the 
Luce,  23  Barb.  240.  And  a  later  case  county  where  the  property  was  detained, 
decides,  that  the  defendant  in  an  action  though  brought  in  the  county  where  one 
for  the  recovery  of  personal  property  of  the  parties  resided ;  the  court  still  hss 
can  take  judgment  for  the  value  only  jurisdiction  and  is  bound  to  render  jodg- 
as  an  alternative  judgment.  The  judgment  ment  for  a  return,  without  proof  of  any 
must  bo  cither  for  the  return  of  the  property  right  to  such  return,  or  any  formal  plea  or 
or  its  value.    Dwight  r.  Enos,  5  Seld.  470.  avowry;   and  the  plaintiff  cannot  set  ap 

Where  the  plaintiffs  have  only  a  special  title  as  ground  for  contesting  such  jndg- 
property,  and  judgment  has  been  entered  ment.  But  he  is  not  debarred  from  di^pnt- 
for  the  amount  of  their  interest ;  it  may  bo  ing  tho  defendant's  title  in  another  action, 
amended,  by  changing  it  into  a  judgment  for  After  dismissal  of  the  action  for  ground 
the  goods,  or  for  their  value,  assessed  at  this  not  affecting  the  merits  ;  the  defendant  can- 
amount.    Fitzhugh  V.  Wiman,  5  Seld.  559.  not  claim  an  award  of  damages  for  tbe 

In  Delaware,  judgment  for  the  defend-  taking,  detainer,  or  misuse  of  the  property, 
ant  on  a  plea  of  property  is  pro  retomo  ha-  Collamer  v.  Page,  35  Vt.  387. 
bendo ;  but,  if  he  cannot  have  a  return,  ho  The  defendant  in  this  case  claimed  dam- 
may  have  judgment  for  damages  to  the  ages  for  the  wool  taken  from  the  sheep 
value  of  the  goods,  &c.  Clerk  v.  Adair,  3  which  were  the  subject  of  the  action.  Mr. 
Harring.  1 13.  Chief  Justice  Poland  remarks  :    "  There 

In  Arkansas,  if  the  goods  are  not  taken  would  not  seem  to  me  any  good  reason 

anddelivercd  to  the  plaintiff,  a  judgment  for  why  the  defendants  might  not  have  their 

the  plaintiff  should  bo  not  only  for  costs  remedy  on  the  bond  for  not  returning  the 

and  damages,  but  also,  as  tho  statute  pro-  wool,  which  was  a  part  of  the  sheep,  when 

rides,  in  the  alternative,  that  the  goods  and  replevied.     However  this  may  be,  if  the 

chattels  shall  be  replevied  and  delivered  to  defendants  were  legally  entitled  to  hold  tbe 

him,  or  that  he  recover  their  assessed  val-  sheep  and  the  wool,  no  doubt  is  expressed 

ue.    Rowark  v.  Lee,  14  Ark.  425.  by  their  counsel  that  they  can  maintain 

In  Wisconsin,  judgment  may  be  in  tho  some  action  to  recover  it,  and  altliongh  it 

alternative  for  a  return,  or,  in  default  there-  is  said  that  they  might  fail  to  get  satibfac- 

of,  the  assessed  value.    Heeron  v.  Beck-  tion,  by  reason  of  tho  want  of  ability  in  the 

with,  1  Wis.  17.  plaintiff  to  respond  to  the  judgment,  we 

In  Missouri,  where,  under  Practice  Act,  think  they  should  rather  incur  that  risk, 

art.  7,  the  plaintiff  upon  giving  bonds  ob-  than  that  they  should  have  a  final  jndg- 

tains  possession  of  the  property,  and  fails  ment  for  it,  while  tho  question  of  owner- 

to  prosecute  his  action  with  effect,  and  tho  ship  is  unsettled."    lb.  397. 

defendant,  as  against  the  plaintiff,  has  only  "  The  judgment  for  the  return  Lb  a  mere 
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incident  of  the  principal  jodg^nont,  which  followed  bj  a  jadg^ent  for  a  retam,  it  is 

makes  a  determination  of  the  caose.  When  of  the  same  character."  Per  Poland,  C.  J., 

that  is  upon  trial,  and  npon  the  merits,  so  895. 

IS  to  be  conclosiTe,  then  the  judgment  for        In  this  case,  Mr.  Chief  Justice  Poland 

a  retora  is  of  the  same  character.    If  the  goes  into  an  elaborate  review  of  the  an- 

jadgment  fbr  the  defendant  is  merely  in  thorities  on  the  subject  of  return.      The 

abatement,  or  of  that  character,  it  is  only  word  nonsuit,  used  in  the  statute,  was  held 

an  end  of  that  particular  action,  and  no  to  be  used  in  a  liberal  sense,  and  to  include 

bar  to  the  commencement  of  another  for  the  termination  of  the  suit  in  the  manner 

the  same  cause,  and  if  such  judgment  be  above  stated. 

8 
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CHAPTER   Vm. 

■ 

REPLEVIN   BONDS. 

1.  Necessity  of  a  bond.  42.  Pleadings  and  evidence: 

8.  Form  of  the  bond ;  by  what  infonnali-  46.  Construction  of  replevin  bonds ;  pn^ 

ties  avoided.  ecution   of  the   replevin  suit;   final  jadg- 

18.  Time  of  commencing  a  suit  upon  the  ment,  &c. 

bond;  Judgment  in  the  replevin  suit.  50.  Effect  of  the  death  of  a  party. 

17.  Damnges.  54.  Action  against  an  officer  for  taking  a 

80.  Defence  to  an  action  on  a  replevin  defective  bond, 
bond. 

§  1.  As  we  have  already,  in  other  connections,  explained,  a  bond 
for  the  restoration  of  the  property  replevied,  if  the  defendant  sliall 
prevail  in  the  suit,  is,  unless  otherwise  provided  by  statute,  an  in- 
dispensable accompaniment  to  the  writ  of  replevin,  (a)  The  right 
to  prosecute  an  action  of  replevin,  and  to  take  possession  of  goods 
upon  a  mere  claim  of  title,  before  trial,  is  said  to  be  purely  a  statu- 
tory right,  and  is  only  to  be  exercised  upon  a  compliance  with  the 
terms  of  the  statute.^  Thus,  in  New  York,  it  was  held  that  a  re- 
plevin bond  must  be  executed  and  delivered  to  the  sheriff,  or  the 
proceedings  will  be  irregular;  it  is  no  longer  optional  with  tlie 
sheriff  to  dispense  with  a  bond.^  And  in  justifying  the  taking  of 
property  by  a  sheriff,  under  a  writ  of  replevin,  it  must  be  averred 
that  a  bond  for  a  return  of  the  property  was  delivered  with  the  writ 
to  the  officer.®  The  officer  may  hold  the  property  a  reasonable  time 
for  the  plaintiff  to  prepare  the  bond.  But  if  he  neglects  or  refuses 
to  do  it,  the  officer  should  restore  the  property.    And  where  the 

1  Bennett  v.  Allen,  30  Vt.  684.  »  Morris  v.  Van  Voast,  19  Wend.  283; 

2  Wilson  V.  Williams,  18  Wend.  581 ;  Smith  v,  McFall,  18  ib.  521.     See  Bael 
Pironi  v,  Borden,   5   Pike,  81  ;   Pool  r.  v.  Davenport,   1   Root,  261 ;    Webster  r. 
Loomis,  ib.  110;  Baldwin  v.  Whitticr,  4  Price,  ib.  56  ;  Smith  v.  Travel,  ib.  165. 
Shep.  33. 

(a)  In  Delaware,  in  cases  of  distress  for  Pick.  284.  That  it  is  no  substitute,  see 
rent,  the  condition  of  the  replevin  bond  is  Lovett  v.  Burkhardt,  44  Penn.  173. 
to  prosecute  the  suit  and  satisfy  the  judg-  In  Ohio,  on  the  other  hand,  "  the  bond 
racnt ;  in  other  cases,  it  is  to  prosecute  the  takes  tlie  place  of  the  oroperty  to  the  ex- 
suit  and  make  return,  if  return  be  awarded,  tent  of  the  interest  or  the  defendant  ia 
Clark  17.  Adair,  8  Harring.  113.  replevin."    Per  Wilder,  J.,  Crittenden  r. 

As  to  the  general  nature  and  eifect  of  a  Lingle,  14  Ohio  St.  185;  Smith  v.  M.*Gre- 

replevin  bond,  more  particularly  upon  the  gor,  10  ib.  461. 

point  of  its  being  a,  substittUe  for  the  goods  The  obligation  of  a  replevin  bond  is 
replevied,  sec  the  remarks  of  Mr.  Justice  held  to  be  like  that  of  other  bonds.  More- 
Wilde,  in  the  case  of  Badlam  v.  Tucker,  1  house  v.  Bowcn,  9  Min.  314. 
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officer  continued  to  hold  the  property,  the  writ  was  quashed,  and 
judgment  rendered  of  discontinuance  and  return,  and  for  damages.^ 

§  2.  But  a  writ  of  replevin  will  not  be  quashed  for  insufficiency 
of  the  bond,  after  a  trial  on  the  merits.^  And  it  is  sometimes 
held,  that  the  omission  to  give  bond  and  security,  before  the  issu- 
ing of  the  writ,  does  not  invalidate  the  writ,  but  only  subjects  the 
sheriff  to  an  action  by  the  defendant.^  Also,  that  the  statutory 
bond  may  be  waived  by  agreement.* 

§  8.  Questions  have  often  arisen  as  to  the  precise  form  of  the 
bond ;  and  whether,  if  not  exactly  conformable  to  statutory  re- 
quirement, it  can  be  held  valid  at  common  law.  (a)  It  is  held 
that  a  statutory  bond,  in  part  conformable  to  the  act,  is  good  for 
that  part;^  and  that  statutory  bonds  of  replevin  will,  in  general, 
be  sustained  as  voluntary  bonds  good  at  common  law,  unless  the 
statute  has  expressly  declared  them  void,  or  they  have  been  ob- 
tained by  fraud,  or  by  coercion  or  oppression  colore  officii.^  Thus, 
in  Massachusetts,  the  condition  of  a  replevin  bond,  to  prosecute 
the  action  at  the  county  court  next  to  be  holden  at,  &c.,  rightly 
describing  the  next  term  of  the  Court  of  Common  Pleas,  was  held 
good.7  The  court  remarked,  that,  if  invalid  under  the  statute,  it 
would  be  good  at  common  law.  So  a  replevin  bond,  executed 
by  the  surety  before  service,  but  not  by  the  principal  until  after 
the  return  of  the  writ  and  entry  of  the  action,  is  good  against 
both.  Although  the  defendant  in  replevin  might  by  plea  in 
abatement  or  motion  have  avoided  the  process ;  yet  the  plaintiff  in 
replevin,  having  suffered  his  name  to  be  used  to  take  property 
which  did  not  belong  to  him,  permitted  the  action  to  proceed  to 
trial,  and  claimed  the  property  imtil  judgment  was  rendered 
against  him,  is  estopped  to  say  that  the  bond  was  made  on  a  day 
different  from  its  date.®  So,  under  Rev.  Sts.  of  Maine,  ch.  130,  in 
order  that  the  bond  should  be  a  statute  bond,  it  is  not  necessary 
that  the  plaintiff  in  replevin  should  sign  it,  or  that  it  should  appear 
on  the  bond  to  be  given  in  his  behalf.^  So  a  replevin  bond  was  held 

1  Morris  p.  Baker,  5  Wib.  389.  v.  Hodsdoo,  5  Mass.  314 ;    Claggctt  v. 

'  Johnson  v.  Richards,  2  Fairf.  49.  Bichards,  45  N.  H.  360. 

'  Vaidcn  r.  Bell,  3  Rand.  448.  ?  Arnold  v.  Allen,  8  Mass.  147. 

«  Rabb  ».  Kilgope,  1  N.  &  M'C.  331.  «  Cady  u.  Eggleston,  11  Mass.  282. 

*  Lambden  v.  Conowaj,  5  Harrinc.  1.  •  Howe  v.  Handley,  28  Maine,  241. 

*  Branch  v.  Branch,  6  FU.  314 ;  Morse 

(a)  See  Cook  v.  Bank,  &c.,  5  J.  J.    more  v.  Jones,  6  N.  H.  362 ;  Glassford  v. 
Mar.  163;  Clarko  v.  Bell,  2  Lttt.  164;    Hackett,  3  Call,  193. 
Meau  V.  Ratgers,  Ky.  Dec.  341 ;  Whitte- 
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valid,  where  A  sued  B  and  C  for  property  of  B  in  possession  of  C, 
and  the  bond  was  made. to  B  and  C  ;  the  suit  being  dismissed,  and 
judgment  rendered  against  A  in  favor  of  the  defendants  for  costs, 
and  a  return  to  B.^  So,  if  a  bond  recite  that  it  is  executed  upon 
institution  of  the  suit ;  a  surety  is  estopped  to  dispute  its  validitj, 
xipon  the  ground  that  he  executed  it  by  order  of  court  to  renew 
the  sui'eties,  made  as  a  condition  of  postponement,  and  without 
the  knowledge  of  other  obligors,  judgment  being  recovered  against 
him,  but  in  favor  of  the  original  sureties.^  So  the  (Connecticut) 
statute  (Rev.  Stat.  tit.  1,  §  265),  which  provides  a  form  to  be  used 
in  taking  replevin  bonds,  was  not  intended  to  prescribe  the  exact 
form  of  the  bond,  and  the  form  there  given  need  not  be  followed 
strictly.^  So  where  the  condition  of  the  bond  was,  to  prosecute  to 
effect  before  A  By  justice  of  the  peace^  and  the  justice  had  not  final 
jurisdiction ;  held,  the  bond  was  not  void,  as  not  complying  with 
the  statute,  which  requires  a  bond  to  prosecute  to  effect  generally.* 
So  a  bond  in  replevin  for  a  slave,  in  Kentucky,  stipulated,  that  the 
plaintiffs  should  well  and  truly  prosecute  their  writ,  pay  all  dam- 
ages which  might  ensue  to  the  defendant,  and  be  adjudged  against 
them,  "  and  also  perform  any  judgment  of  the  court."  Held 
sufficient,  without  stipulating  specifically  for  paying  hire  and  re- 
turning the  slave,  in  event  of  the  failure  by  the  plaintiffs  to  estab- 
lish their  right.^  So,  in  Delaware,  a  bond  to  indemnify  the  sheriif, 
instead  of  "  to  prosecute  the  suit,"  is  good.®  So  an  undertaking 
given  by  the  defendant,  in  an  action  for  the  possession  of  personal 
property,  under  §  221  of  the  New  York  Code,  to  procure  a  return 
of  the  property  to  himself,  may  be  made  to  the  plaintiff  instead  of 
the  sheriff,^  So,  under  the  statute  of  Florida  (Thompson's  Dig. 
388),  it  is  not  necessary  that  a  replevin  bond  should  contain  a 
description  of  the  property ;  this  must  be  in  the  affidavit.  Under 
the  same  statute,  requiring  that  the  bond  must  be  for  any  amount, 
at  least  double  the  value  of  the  property ;  this  value  must  be  ascer- 
tained before  the  declaration  has  been  filed,  and  the  plaintiff  can- 
not be  allowed,  by  putting  a  higher  value  on  it  in  his  declaration, 
to  invalidate  his  own  bond.  So  where  a  bond,  approved  by  "  R. 
B.,  clerk,  and  an  affidavit,  sworn  before  "  R.  B.,  clerk  of  the  cir- 
cuit court  for  Marion  county,"  appeared  to  have  been  executed 

1  Stonr  17.  O'Dca,  23  Ind.  326.  *  Ibid. 

3  Decker  v.  Judson,  16  N.  Y.  (2  Smith),  ^  Cooper  v.  Brown,  7  Dana,  333. 

439.  A  Lambdcnv.  Conaway,  5  Hairing.  1. 

*  Kersse  v,  Waterhoose,  30  Conn.  129.  ^  Slack  v.  Heath,  4  £."D.  Smith,  95. 
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on  the  day  the  writ  issued,  in  the  teste  of  which  the  clerk  de- 
scribed himself  as  R.  B.,  clerk  of  the  Circuit  Court  for  Marion 
countj,  and  filed  in  the  office  of  the  clerk  of  that  court  on  the 
same  day,  and  there  was  no  other  action  of  replevin  pending 
between  the  parties ;  held,  the  word  **  clerk  "  in  the  bond  was 
a  sufficient  designation,  it  not  being  denied  that  he  was  such 
clerk.^  So  a  bond  is  sufficient,  although  bearing  ^ate  the  day 
after  service  of  the  writ,  executed  by  only  two  of  the  plaintiffs, 
aud  conditioned  for  a  return  in  like  good  order  as  when  replevied 
instead  of  a%  when  taken.^  So,  if  there  is  a  sufficient  correspond- 
ence between  the  judgment,  execution,  and  bond  to  connect  them, 
no  motion  to  quash  can  be  sustained  for  a  variance.^  So  it  is  no 
objection  to  a  replevin  bond,  that,  in  reciting  the  judgment  on 
which  it  is  predicated,  it  omits  a  credit  entered  on  the  judgment.* 
So,  although  a  plaintiff  in  Kentucky  may  quash  a  replevin  bond, 
if  all  the  defendants  in  the  execution  liave  not  united  in  it,  the 
obligors  cannot  complain  on  this  ground.^ 

§  4-  But  a  replevin  bond,  made  to  the  replevying  officer,  instead 
of  the  defendant  in  replevin,  is  held  void.  It  is  given  to  one 
who  had  no  lawful  authority  to  take  it,  and  the  purpose  and  effect 
of  it  were  to  aid  and  abet  him  in  a  trespass.  It  does  not  belong 
to  that  class  of  instruments,  which,  though  deviating  from  the 
form  prescribed,  are  held  good  at  common  law,  where  the  parties 
are  right,  and  the  bond  itself  substantially  correct.^ 

§5.  In  Delaware,  —  and  this  is  doubtless  the  general  rule, — 
the  bond  should  be  taken  in  an  amount  sufficient  to  secure  the 
return  of  the  goods  attached,  or  an  equivalent  value.^  But  it  is 
no  sufficient  ground  to  quash  a  writ  of  replevin,  that  the  officer 
has  taken  bond  for  a  larger  sum  than  the  writ  directed.® 

§  6.  In  Massachusetts,  no  action  lies  on  a  bond,  the  penalty  of 
which  is  "  double  the  value  of  the  property  hereinafter  mentioned 
to  be  replevied,"  to  be  fixed  by  appraisers,  without  stating  the 
value;  especially  if  never  appraised,  and  afterwards  agreed  be- 
tween the  parties.®  So  (as  also  in  Vermont),  if  the  bond  does  not 
contain  a  penalty  in  a  definite  sum,  but  merely  states  it  as  "  double 
the  value  of  the  goods,  or  the  property  hereinafter  named  to  be 

'  Branch  t?.  Branch,  6  Fla.  314.  «  Purple  v.  Purple,  5  Pick.  226. 

^  Chandler  v.  Smith,  14  Mass.  313.  "^  Plunkett  v,  Moore,  4  Har.  379. 

*  4  Monr.  132.  "  Clapp  v.  Guild,  8  Mass.  153. 

•  Doe  V.  Cunningham,  6  Blackf.  430.  •  Case  v.  Pettee,  5  Gray,  27. 
^  SteTcns  V,  Wallace,  5  Monr.  404. 

8* 
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replevied ; "  the  action  will  be  dismissed,  upon  a  motion  made  at 
the  proper  stage  of  the  case.^ 

§  7.  In  South  Carolina,  the  assignee  of  a  replevin  bond  may 
sue  upon  it  in  his  own  name.^  In  Delaware,  the  assignment  of  a 
replevin  bond,  authorized  by  §  2656  of  the  Code,  relates  to  bonds 
taken  in  cases  of  distress  for  rent.  It  does  not  'extend  to  replevin 
bonds  generally.  Suit  cannot,  therefore,  be  brought  in  such  case 
by  the  assignee.  But  this  matter  is  amendable  under  ch.  112 
of  the  Code.^  In  New  York,  a  replevin  bond,, duly  executed  by 
the  coroner,  may  be  assigned  by  him,  pursuant  to  2  E.  S.  533, 
§  64 ;  and  the  assignee  may  sue  thereon  in  his  own  name.^  In 
California,  under  Stat.  1850,  ch,  121,  §  2,  a  replevin  bond  may  be 
assigned  by  the  sherifiF  to  the  creditor.^ 

§  8.  In  Vermont,  an  oflScer,  who  serves  a  replevin  writ  in  behalf 
of  a  defendant,  to  recover  possession  of  property  attached,  is  bound 
to  take  sureties  on  the  bond  who  ace  at  the  time  actually  respon- 
sible for  its  amount.  It  is  not  enough  that  they  are  in  good  credit 
and  apparently  responsible.  But,  on  the  other  hand,  he  is  not  lia- 
ble, if,  being  actually  responsible  when  taken,  they  cease  to  be  so 
before  the  bond  is  put  in  suit.  The  fact,  that  the  attorney  of 
the  plaintiff  in  the  original  suit  acts  also  as  the  attorney  for  the 
defendant  in  making  the  replevin  writ,  and  draws  up  and  con- 
sents to  the  bond,  does  not  necessarily  discharge  the  officer  from 
such  liability,  unless  the  officer  were  aware  of  this  fact,  nor  unless 
such  attorney  either  act  in  behalf  of  the  plaintifiF  in  consenting  to 
the  bond,  or  give  the  officer  good  reason  to  believe  that  he  con- 
sents to  it  in  his  behalf.^ 

§  9.  Although  a  statute  requires  two  sureties,  the  party  for 
whose  benefit  the  bond  is  taken  may  waive  the  objection  that 
there  is  only  one.  And  if  he  does,  the  obligors  are  bound.  Such 
bond  is  not  within  the  statute  declaring  void  certain  bonds,  agree- 
ments, &c.,  taken  by  sheriflFs  and  other  officers  colore  officii 

§  10.  Where  there  is  but  one  surety,  the  defendant  may  move 
to  set  aside  the  proceedings,  and  is  not  bound  to  except.  The 
plaintiff,  however,  on  payment  of  costs,  will  be  allowed  to  amend, 
by  filing  a  new  bond,  with  sureties,  and  the  sureties  justifying.^ 

1  Clark  V.  Connecticut,  &c.  6  Gray,  363;  *  Wingate  v.  Brooks,  3  Cal.  112. 

Bennett  v.  Allen,  30  Vt.  684.  *  Bank,  &c.  v.  Rutland,  33  Vt.  414. 

a  City  Council  v.  Price,  1  M'Cord,  299.  ^  Shaw  v.  Tobias,  3  Comst.  188. 

s  Waples  v.  Mcllvaine,  5  Har.381.  *  Whaling  v.  Shales,  20  Wend.  673. 
«  Acker  v,  Finn,  5  Hill,  293. 
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§  It.  Where  one  surety  was  sufficient  when  the  bond  was 
executed,  and  the  other  not,  and  the  former  is  not  proved  to  have 
become  insufficient  since ;  the  officer  is  not  liable.* 

§  12.  It  is  no  ground  for  dismissing  an  action  of  replevin,  that, 
in  the  bond,  the  sureties  are  described  as  partners,  and  sign  and 
seal  in  their  partnership  names.  A  motion  to  dismiss  is  founded 
iipon  errors  apparent  on  the  face  of  the  bond.  The  bond  is  to  be 
construed  in  connection  with  the  return  of  the  officer,  that  it  was , 
duly  executed.  Any  question,  in  relation  to  the  bond,  should  be 
raised  by  plea  in  abatement.^ 

§  13.  It  is  held,  in  New  York,  that,  in  a  suit  upon  a  replevin 
bond,  the  plaintifif  must  prove  the  return  of  an  execution  unsat- 
isfied in  whole  or  in  part,  though  the  plea  of  non  est  factum  alone 
be  interposed.^  But  a  late  case  in  Rhode  Island  decides,  that  a 
defendant  in  replevin  may  bring  an  action  upon  the  bond  imme- 
diately upon  recovering  judgment  in  the  suit,  without  reference 
to  the  issue,  return,  or  return-day  of  the  execution.  The  recov- 
ery of  damages  and  costs,  for  the  payment  of  which  the  bond  pro- 
vides, "  refers  to  the  judgment,  and  not  to  the  execution j  which  is 
the  means  only  of  enforcing  it.  It  is  because  these  means  may 
fail,  that  the  statute  requires,  in  addition,  a  bond  with  sureties. 
The  liability  of  the  plaintiffs  in  replevin  was  immediately  conse- 
quent upon  the  judgment  against  them,  enforceable  at  any 
moment,  under  the  execution.  By  the  terms  of  the  bond  sued, 
their  liability  and  that  of  their  sureties  was  precisely  the  same, 
the  bond  giving  an  additional  remedy  and  further  security  for  it ; 
and  neither  can  set  up  any  defence,  except  performance  of  the 
conditions.  The  peculiar  rights  and  obligations  of  bail  can  shed 
no  light  upon  the  liabilities  of  either  the  principals  or  sureties  of 
a  replevin  bond."  * 

§  14.  The  sureties  are  not  discharged  by  delay  in  the  prosecu- 
tion of  the  suit  without  their  knowledge,  although  assented  to  by 
the  defendant,  unless  it  be  unreasonable  and  improper.  Where 
the  delay  is  unreasonable  and  improper,  and  is  by  consent  of  the 
defendant  in  the  suit,  he  cannot  have  an  action  on  the  bond  for 
want  of  prosecution  merely.  But  mere  delay,  however  long,  and 
although  assented  to  by  the  defendant  without  any  special  reason, 

^  Lord  V.  Bicknell,  35  Maine,  53.  *  Potter    v.  James,   7   B.  I.  312 ;  per 

^  Jad^on  V,  Adams,  8  Cash.  556.  Ames,  C.  J.  316,317. 

*  Cowdia  17.  Stanton,  12  Wend.  120. 
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is  no  defence  in  favor  of  the  sureties,  where  the  breach  complained 
of  is  the  non-payment  of  the  sum  of  money  recovered  by  the 
defendant  in  the  replevin  suit.^ 

§  15.  In  California,  the  proper  judgment  in  replevin  is,  that 
the  party  re-deliver,  or  pay  the  value  as  found  by  the  jury,  with 
damages  and  costs.  The  surety  is  responsible,  only  on  failure  of 
the  plaintiflF  to  respond  to  the  judgment,  and  therefore,  in  an 
action  on  the  bond,  non-performatnce  of  both  alternatives  of  the 
judgment  must  be  averred  .^ 

§  16.  In  Missouri,  as  against  sureties,  §  9  of  art.  8  of  act  of 
1849  provides  the  exclusive  statutory  remedy.  The  obligation  of 
sureties  under  §  8  of  the  Practice  Act  of  1849  cannot  be  extended 
to  the  payment  of  double  damages  for  detention.^  In  Kentucky, 
the  liability  of  a  defendant,  upon  a  bond  executed  to  the  plaintiff, 
according  to  the  provisions  of  the  Civil  Code,  §  215,  "  to  perform 
the  judgment  of  the  court  in  the  action,"  extends  only  to  such 
judgment  as  the  court  may  render  on  the  claim  for  possession  of 
the  property  sued  for.^ 

§  17.  The  measure  and  amount  of  damages,  to  be  recovered 
iipon  a  replevin  bond,  are  almost  universally  regulated  in  the 
diflferent  States  by  express  statutes  ;  which  are  by  no  means  uni- 
form, even  in  reference  to  the  same  facts,  and  the  provisions  of 
which  vary  with  the  varying  circumstances  of  replevin  suits.^ 

§  18.  If,  in  a  judgment  for  a  return,  there  is  no  assessment  of 
damages  for  detention,  and  if  upon  the  restitution  writ  no  return 
was  obtained ;  such  damage  may  be  assessed  and  allowed  in  an 
action  upon  the  bond,  and  will  be  computed  from  the  original 
taking.® 

§  19.  The  plaintiff  in  replevin  cannot,  by  discontinuance  or 
nonsuit,  prevent  a  judgment  against  him  for  damages  or  for 
the  return  of  the  property.  A  voluntary  nonsuit  is,  however, 
a  breach  of  the  condition  in  the  bond  to  prosecute  with  effect, 
and  on  such  breach  the  obligee  may  recover  full  damages  within 
the  penalty,  without  first  obtaining  a  judgment  for  return  or 
for  damages.^  But  if  the  suit  was  dismissed  by  the  plaintiff 
for  defect  in  the  affidavit,  and  the  title  is  shown  to  be  in  a  third 


1  Daniells  r.  Patterson,  3   Comst.  47.  *  McKee  v.  Pop^  18  B.  Mon.  548. 
See  Clary  v.  Rolland,  24  Cal.  147.  ^  See  Mattoon  v,  Pearce  12  Mass.  406. 

2  Nickerson  v.  Chatierton,  7  Cal.  568.  *  Smith  v.  Dillingham,  33  Maine,  384. 
«  Collins  p.  Hough,  26  Mis.  149.  7  Bci^hofF  ».  Heckwolf,  26  Mis.  511. 
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person,  only  nominal  damages  are  recovered.^  And  though  it  is 
no  defence  to  an  action  on  the  bond,  that  the  defendant  in  replevin 
forciblj  took  the  property  from  the  plaintiff;  it  might,  perhaps, 
bar  a  recovery  of  the  value  of  the  property.* 

§  20.  In  case  of  nonsuit,  damages  for  failure  to  return,  though 
not  for  the  original  taking  and  detention,  may  be  assessed  in  an 
action  on  the  bond.^ 

§  21.  In  Illinois,  the  defendant  may,  under  the  act  of  March  1, 
1847,  "  concerning  practice  "  (Laws,  1847,  62),  plead  specially, 
that  the  plaintiff  ought  not  to  recover  more  than  nominal  dam- 
ages, for  that  the  merits  of  the  case  were  not  tried ;  and  also  the 
defendant's  title.^ 

§  22.  Where  the  value  of  the  property  is  within  the  jurisdic- 
tion, the  court  may  render  judgment  on  the  bond  for  more  than 
the  sum  to  which  the  jurisdiction  is  limited.^ 

§  23.  In  Massachusetts,  goods  attached  were  replevied,  and  the 
plaintiff  in  replevin  became  nonsuit,  and  in  the  mean  time  judg- 
ment was  recovered  and  execution  issued  and  returned  unsatisfied 
in  the  original  action.  In  an  action  upon  the  bond,  held,  that,  in 
assessing  damages,  interest  should  be  cast  on  the  valuation  of  the 
property  in  tlie  writ  of  replevin  at  the  rate  of  six  per  cent,  from 
the  time  when  the  property  was  replevied  until  the  issuing  of  the 
execution  in  the  original  action,  and  at  the  rate  of  twelve  per 
cent,  thereafter  until  the  entering  up  judgment  in  the  action  upon 
the  bond.® 

§  24.  Where  the  goods  when  attached  were  subject  to  duties, 
which  the  plaintiff  in  replevin  paid ;  held,  such  interest  should 
be  cast  only  upon  the  difference  between  the  amount  so  paid  and 
the  valuation  in  the  writ  of  replevin.^ 

§  25.  In  debt  on  a  replevin  bond,  the  plaintiff  is  entitled  to 
recover  the  value  of  the  goods  replevied,  with  the  damages  and 
costs  from  the  date  of  the  judgment  in  replevin  to  the  time  of 
rendering  judgment  on  the  bond.^ 

§  26.  A  plaintiff,  in  replevin  of  furniture,  horses,  &c.,  sold  part 
thereof,  and  so  used  other  parts  as  to  lessen  their  value.  The 
defendant  obtained  judgment  for  a  return,  and  twelve  per  cent. 

>  Stockwell  V.  Byrne,  22  Ind.  6.  «  Haggeford  v.  Ford,  11  Pick.  223.   See 

'  Story  9.  O'Dea,  23  Ind.  326.  Wood  v.  Braynard,  9  ib.  322;  Mass.  Gen. 

*  Ginaca  v.  Atwood,  8  Cal.  446.  Sts. 


•  Chion  ».  McCoy,  19  III.  604. 

*  Berghoff  9.  Heckwolf,  26  Mis.  511. 


'  Ibid. 

"  Arnold  v,  Baily  et  al.  8  Mass.  145. 
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damages  and  costs,  which  were  paid.  Twelve  months  after  such 
judgment,  the  defendant  sued  out  a  writ  of  return,  upon  which 
the  oflScer  returned  that  he  could  not  find  the  property.  The 
defendant  then  brought  his  action  on  the  bond.  Held,  he  was 
entitled  to  recover  the  value  of  the  property,  as  set  out  in  the 
bond,  with  six  per  cent,  damages  from  the  time  of  the  judgment 
for  a  return.^ 

§  27.  Where  the  plaintiflF  in  replevin  had  become  nonsuit,  the 
defendant  cannot  show  property  in  the  plaintiff  in  replevin  in 
reduction  of  damages.^ 

§  28.  The  finding  of  the  jury  as  to  the  value  of  the  property 
will  not  be  evidence  of  its  value  against  the  plaintiff,  or  his  sure- 
ties on  the  bond,  except  in  such  actions  of  replevin  as  are  au- 
thorized by  statute.^ 

§  29.  In  Maine,  the  damages  recovered  by  an  oflScer,  in  a  ^^ 
plevin  suit  brought  against  him,  in  which  the  property  attached  is 
replevied,  being  recovered  in  trust,  are  not  conclusive  upon  the 
parties  in  a  suit  upon  the  replevin  bond.*  And,  in  a  suit  upon  a 
replevin  bond,  the  plaintiflF  is  not  estopped  from  showing,  that  the 
actual  value  of  the  property  exceeded  the  sum  inserted  by  the  de- 
fendant in  his  writ  and  bond,  if  the  plaintiflf  did  not  assent  to  this 
estimate ;  and  the  plaintiff  is  also  entitled  to  damages  for  detentiou.^ 

§  30.  If  a  horse  attached  and  replevied  dies  pending  the  suit, 
without  any  one's  fault,  the  plaintiflF  in  replevin  is  discharged 
from  his  liability  upon  the  bond  for  a  return.® 

§  31.  An  absolute  release  "  of  all  demands  whatever,"  executed 
by  the  plaintiflF  to  the  principal  obligor  of  a  replevin  bond  on 
which  the  suit  was  brought,  is  a  discharge  of  the  bond." 

§  32.  A  surety  in  a  replevin  bond,  conditioned  that  his  princi- 
pal "  shall  abide  the  judgment  of  the  court,"  is  discharged  by 
an  amicable  submission  of  all  matters  in  dispute  to  arbitrators, 
not  under  rule,  on  whose  award  no  judgment  of  court  was  or 
could  be  entered.® 

§  33.  A  replevin  bond  is  discharged  by  the  rendition  and  dis- 
charge of  a  judgment  in  tho  replevin  suit,  on  a  verdict  for  the 
defendant  that  **  defendant  recover  his  costs."  ^ 

1  Parker  v,  Simonds,  8  Met.  205.  «  Melvin  v.  Winslow,  1  Fairf.  897.   S« 

■  SmaUwood  v.  Norton,  2  App.  83.  Carpenter  v.  Stevens,  12  Wend.  589. 
»  Gordon  v.  Williamson,  1  Spencer,  77.        ^  Thomas  t».  Wilson,  6  Blackf.  203. 
*  Howe  i;.  Handlcy,  28  Maine,  241.  "  Eldred  v.  Bennett,  33  Penn.  183. 

ft  Thomas  v,  Spofford,  46  Maine,  408.  ®  Chambers  v.  Waters,  7  Cai.  390. 
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§  34.  Wlien  the  condition  of  a  bond  is  broken  by  a  failure  to 
deliver  up  the  property  on  demand,  after  judgment  for  a  return, 
a  discharge  in  insolvency  of  a  surety  on  the  bond,  from  all  debts 
due  at  a  time  previous  to  such  demand,  though  subsequent  to  the 
commencement  of  the  action  of  replevin,  is  no  bar  to  an  action 
against  him  on  the  bond.^ 

§  35.  To  an  action  against  a  surety  in  a  replevin  bond,  it  is  no 
answer  t]>at  the  principal  has  since  become  bankrupt  and  ob* 
tained  a  discharge  ;  and  that  the  property  in  the  chattels  having, 
by  force  of  the  commission  of  bankruptcy,  vested  in  the  commis- 
sioners, it  had  become,  by  the  act  of  law,  impossible  to  fulfil  the 
condition  of  the  bond.  The  court  remark :  "  The  discharge  of 
the  bankrupt  does  not  .  •  .  release  or  discharge  his  partner,  or  any 
person  bound  with  him  for  the  same  debt.  .  .  .  The  impossibility 
of  retaining  the  goods  ...  is  not  the  act  of  law,  independent  of 
the  bankrupt's  default.  It  is  from  his  becoming  a  bankrupt  that 
tlie  title  of  the  commissioners  to  his  goods  is  derived.  ...  By 
the  operation  of  the  bankrupt  law  this  attachment,  or  the  effect 
of  it,  for  the  benefit  of  the  creditor  of  the  bankrupt,  is* perhaps 
avoided.  This  event  may  be  important  to  be  considered  in  deter- 
mining in  chancery  what  damages  are  to  be  awarded."  ^ 

§  36.  Where  goods  were  replevied  from  an  attaching  officer, 
and  it  appeared  that  the  plaintiff  in  replevin  was  a  wrong-doer, 
without  title  to  any  part  of  the  goods ;  in  an  action  upon  the  bond, 
the  defendant  cannot  show  in  defence  the  invalidity  of  the  attach- 
ments, nor  claim  that  the  officer,  after  paying  off  the  attachments, 
was  accountable  for  the  residue  of  the  property  attached  to  him. 
Xdr  could  a  mere  release  to  the  officer  by  the  debtor  of  all  claim 
to  the  goods  inure  to  the  benefit  of  the  defendant.^ 

§  37.  In  debt  upon  a  replevin  bond  against  the  surety,  the  de- 
fendant cannot  plead  that  the  goods  were  the  proper  goods  of  the 
plaintiff  in  replevin ;  and  were  attached  and  held  as  sxich  by  the 
defendant  in  replevin,  who  was  a  deputy-sheriff,  upon  mesne  pro- 
cess against  the  plaintiff  in  replevin.  The  principal  cannot  be 
admitted  to  say,  in  his  own  defence,  that  he  sued  his  writ  against 
law,  and  the  surety  is  responsible  to  the  same  extent^ 

§  37  a.  After  final  trial  and  jxidgment  for  a  return,  in  a  suit 

1  Sleeper  V.  Miller,  7  Cash.  594,  n.  •  Fnrnham  v.  Moore,  8  Shep.  508. 

*  Flagg  r.  Tjier,  6  Mass.  33,  per  Scwall,        *  Flagg  v.  Tyler,  3  Mass.  SOS. 
J.  35. 
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on  the  bond,  the  defendant  cannot  avoid  a  judgment  for  the 
value  by  showing  title  in  a  stranger.^ 

§  88.  The  plaintiff  may  recover  damages  for  detention,  altliough 
not  assessed  in  the  judgment  in  the  replevin  suit.^ 

§  -39.  Where,  in  replevin  before  a  justice  of  the  peace,  a  de- 
fendant goes  to  trial  without  objection  to  the  bond,  a  defect  in 
the  bond,  in  not  being  for  double  the  value  of  the  property,  is 
waived.^ 

§  40.  Where  the  right  of  property  has  been  tried,  it  cannot  be 
retried  in  a  suit  on  the  bond.*  That  the  defendant  had  com- 
menced his  action  before  a  tribunal  incompetent  to  try  the  matter 
in  dispute,  is  no  defence ;  and  the  plea,  that  the  title  to  the  prop- 
erty was  in  him,  is  bad.^ 

§  41.  In  New  York,  it  is  no  defence  to  an  action  against  sure- 
ties in  a  replevin  bond,  that  they  were  excepted  to,  and  failed  to 
justify.  It  is  doubted  whether  the  complete  substitution  of  new 
bail,  as  a  consequence  of  the  exception,  would  constitute  a 
defence.^ 

§  42.  In  California,  it  must  be  alleged  that  the  property  was 
restored  to  the  plaintiff  in  replevin.^ 

§  43.  In  an  action  upon  a  statutory  security,  as  a  replevin 
bond,  the  declaration  need  not  aver  in  terms  that  the  bond  was 
taken  in  pursuance  of  the  statute.  It  is  enough  if  the  instru- 
ment, as  set  forth,  is  in  accordance  with  the  statute.^ 

§  44.  When  the  action  is  on  a  bond  executed  to  a  coroner j  the 
declaration  need  not  state  that  the  writ  of  replevin  was  directed 
to  the  coroner.  That  fact  will  be  presumed  ^from  the  giving  of 
the  bond  to  him,  the  commencement  of  the  suit  in  replevin,  and 
the  taking  of  the  property  under  the  writ.^ 

§  45.  In  debt  on  a  replevin  bond,  the  defendants  pleaded  per- 
formance generally ;  the  plaintiff  replied,  that  he  had  judgment 
for  a  return,  and  that  no  return  had  been  made.  The  defendants 
rejoined,  that  the  plaintiff  in  replevin  reviewed  the  action ;  that 
the  present  plaintiff  had  judgment  and  execution,  on  which  the 
chattel  replevied  was  seized  and  sold.  The  rejoinder  was  ad- 
judged bad,  as  being  a  departure  from  the  plea  in  bar.^^ 


^  Smith  V.  Lisher,  23  Ind.  500. 

«  Thomas  v.  Spofford,  46  Maine,  408. 

•  Spencer  v,  Dickerson,  15  Ind.  368. 

*  Denny  v.  Reynolds,  24  ib.  248. 

^  McDermott  v.  IsbcU,  4  Cal.  113. 


«  Van  Dayne  v.  Coope,  1  Hill,  557. 
'  Nickerson  ».  Chatteiton,  7  Cal.  568. 
^  Shaw  V.  Tobias,  3  Comst.  188. 
»  Ibid. 
^^  Larned  v.  Brace,  6  Maas,  57. 
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§  45  a.  In  an  action  on  the  bond,  upon  a  denial,  the  plaintiff 
must  offer  the  bond  in  evidence.^ 

§  46.  Questions  have  often  arisen  as  to  the  construction  of 
replevin  bonds  ;  more  especially  with  reference  to  the  prosecution 
of  the  former  suit  and  the  rendering  of  judgment  therein,  (a) 

§  47.  To  a  replevin  bond  the  defendant  pleads  in  bar,  that  he 
duly  entered  his  action  at  the  Court  of  Common  Pleas,  and  prose- 
cuted it  with  effect ;  that,  upon  a  judgment  there,  an  appeal  was 
interposed  by  the  plaintiff  in  replevin ;  that  the  creditor,  at  whose 
suit  the  chattels  had  been  attached,  had  received  full  satisfaction 
for  his  damages  and  costs ;  and  that  the  officer,  plaintiff  in  the 
action  on  the  bond,  had  been  indemnified  and  kept  harmless,  &c. 
Held,  on  demurrer,  the  plea  was  good.  The  court  remark: 
^^  The  original  creditor  was  satisfied,  and  therefore  he  can  have 
no  claim  on  the  plaintiff  on  account  of  the  attachment.  The 
plaintiff  was  to  be  saved  harmless ;  and  the  plea  in  bar  avers  that 
he  has  been  so.  If  the  cattle  have  not  been  returned,  still  the  plain- 
tiff should  not  have  commenced  his  action  until  he  was  in  some 
way  damnified."  ^  So  A,  in  a  suit  against  B,  attached  an  undi- 
vided  proportion  of  a  vessel  and  cargo,  and  recovered  final  judg- 
ment. C,  by  a  suit  in  the  form  of  an  action  of  trespass,  re- 
plevied the  property  as  his  own,  and  gave  a  statute  bond.  On  the 
trial  of  the  replevin,  on  the  plea  of  not  guilty,  it  appeared  that  A, 
at  the  time  of  the  attachment,  was  a  joint  owner  with  C  of  the 
property  attached,  which  was  known  to  C,  and  judgment  was  ac- 
cordingly rendered  against  C.^  B  had  no  interest  in  the  property, 
but  C  owned  the  proportion  attached  as  his.  C  did  not  return 
the  property  replevied,  or  pay  the  debt  and  costs  which  A  had 
recovered  against  B.  In  an  action  by  A  against  C,  on  the  re- 
plevin bond,  held,  C  was  not  liable,  the  judgment  against  C  in  the 
replevin  suit  not  showing  a  failure  to  prosecute  his  action  to 
effect,  and  to  make  his  plea  good,  within  the  meaning  of  the  stat- 
ute, or  the  bond.' 

§  48.  But  it  is  no  good  bar  to  an  action  of  debt  on  a  replevin 
bond,  that  the  plaintiff  recovered  judgment  for  a  return,  damages, 
and  costs,  and  that  the  defendant  delivered  part  of  the  goods  and 

^  Smith  V.  Fisher,  23  Ind.  500.  •  Ladd  v.  Prentice,  14  Conn.  109. 

*  Arnold  v.  Alien,  S  Mius.  147, 150. 

{a)  See,  as  to  the  effect  of  the  words  "  prosecute  with  effect/'  Tammons  v.  Ogle, 
37  £ng.  L.  &  £q.  15. 
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tendered  the  remainder,  which  were  not  received ;  and  as  to  the 
residuOy  and  damages  and  costs,  acknowledging  a  good  cause  of 
action.  The  relief  of  the  defendant,  in  such  case,  is  in  equity, 
not  by  a  defence  to  the  action.^  Nor  that  the  defendant  has 
always  been  ready  to  return  the  goods  and  pay  the  damages  and 
costs,  but  the  plaintiff  never  demanded  them  nor  delivered  his 
writ  of  retomo  habendo  to  an  officer  to  be  executed ;  for  want  of  an 
allegation  that  the  defendant  prosecuted  his  action  to  final  judg- 
ment.^ 

§  49.  So  to  an  action  on  a  replevin  bond,  the  condition  of 
which  was,  that  the  plaintiff  in  replevin  should  prosecute  his  writ 
to  final  judgment,  pay  such  damages  and  costs  as  shall  be  ad- 
judged against  him,  and  return  the  cattle ;  it  is  a  bad  plea,  that 
there  has  been  no  final  judgment  that  he  should  return  the  cattle, 
or  that  he  should  pay  damages  or  costs.^  So  where  a  replevin 
bond  is  conditioned  to  prosecute  the  suit  without  delay,  and  to 
return  the  goods  if  a  return  should  be  awarded ;  it  is  a  breach  of 
the  condition,  if  the  plaintiff  in  replevin  do  not  succeed,  though 
there  be  no  award  of  a  return.*  So  a  replevin  bond,  the  condi- 
tion of  which  is,  that  the  plaintiff  shall  prosecute  his  suit  to  effect 
or  return  the  goods,  is  broken  by  the  withdrawal  of  the  writ  of 
replevin  from  the  hands  of  the  officer  by  the  plaintiff  before  the 
return  day,  and  the  discontinuance  of  the  suit.  Although  the  de- 
fendant in  a  replevin  suit  is  an  actor  therein  as  well  as  the  plain- 
tiff, yet  he  is  not  such  until  after  avowry,  and  it  is  no  part  of  his 
duty  to  see  that  the  writ  is  returned.^  The  court  remark,  on  the 
general  subject,  that  there  are  many  cases  where  a  replevin  bond 
becomes,  by  subsequent  events,  functus  officio  and  inoperative, 
and  where  the  liability  of  the  obligor  terminates,  although  the 
condition  has  not  been  fulfilled.  These  events  may  be  classified 
as  follows :  First,  such  as  terminate  the  suit  of  the  attaching  cred- 
itor adversely  to  him,  and  thus  put  an  end  to  his  lien  ;  second,  a 
termination  of  such  suit  and  lien  by  the  death  of  the  defendant 
therein,  which  dissolves  the  attachment ;  third,  events  like  the 
death  of  a  party  in  the  replevin  suit,  which  determine  that  suit, 
and  render  the  performance  of  the  condition  impossible  by  the  act 
of  God ;  fourth,  where  the  defendant  in  repfevin,  by  his  laches  or 

^  Seyey  v.  Blacklin,  2  Mass.  541.  *  Brown  v.  Parker,  5  Blackf.  291. 

'  Ibid.  ^  Persse  v,  Waterhouse,  30  Conn.  139. 

*  Lindsay  v.  Blood,  2  Mass.  518. 
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misconduct,  loses  or  waives  his  rights  under  the  attachment,  or 
renounces  his  right  to  a  return  by  failing  to  make  avowry  and 
pleading  the  general  issue,  or  otherwise  loses  his  rights  in  the  par- 
ticular case  by  his  own  neglect.  But  where  the  defendant  in  re- 
plevin is  prevented  from  avowing  bis  right  and  obtaining  a  judg- 
ment thereupon  by  the  act  or  fault  of  the  plaintiff,  as  where  the 
latter  takes  out  a  defective  writ,  and  the  suit  is  abated,  or  he 
becomes  nonsuit,  or  discontinues  or  withdraws  the  action ;  the 
defendant  may  have  a  judgment  of  return,  if  the  position  of  the 
case  in  court  will  permit  it,  or  may  have  his  remedy  on  the  re  * 
plevin  bond  ;  for,  in  all  such  cases,  there  is  a  failure  to  prosecute. 
So  tlie  alternative  condition  of  the  bond  was,  to  return  the  goods  to 
the  attaching  officer,  or  to  the  officer  having  tlie  execution  in  the 
original  suit.  Held,  a  demand  upon  the  debtor,  by  the  officer,  on 
tlie  execution  in  that  suit,  was  not  necessary,  before  the  attaching 
creditor  could  become  entitled  to  a  return  ;  also,  that  no  demand 
upon  the  bond,  either  for  the  penalty  or  for  the  amount  of  the 
judgment  in  the  attachment  suit,  was  necessary,  before  bringing 
suit  on  the  bond.^ 

§  49  a.  In  Tennessee,  under  the  act  of  1831,  ch.  25,  if  several 
executions  are  levied  on  the  same  property,  the  obligors  in  a  bond 
executed  to  the  plaintiffs  in  one  of  them,  conditioned  to  deliver 
the  whole  property,  will  be  bound  to  deliver  only  so  much  of  it,  as 
the  obligees  would  necessarily  have  been  entitled  to,  had  the  prop- 
erty been  distributed  pro  rata  among  all  the  creditors.* 

^  50.  In  Delaware,  an  action  on  a  replevin  bond  does  not  abate 
by  death.^ 

§  51.  Where  the  original  debtor  died  after  property  was  at- 
tached and  replevied,  but  before  judgment  was  rendered  in  the 
suit ;  held,  in  an  action  on  the  bond,  the  attachment  was  dissolved, 
and  the  creditor  could  not  recover.*  So,  though  the  replevin 
suit  had  been  withdrawn,  and  judgment  thereupon  in  fact  ren- 
dered for  the  return  of  the  property.* 

§  52.  A  condition  in  a  replevin  bond,  that  the  obligor  should 
prosecute  his  action  of  replevin  to  final  judgment,  is  saved  by  Ms 
prosecuting  it  until  the  writ  is  abated  by  the  death  of  the  defend- 
ant.^   The  court  favor  the  opinion,  that  this  was  a  prosecution  to 

1  Pense  v.  Waterfaonse,  30  Conn.  139.  *  Green  v.  Baker,  U  Conn.  432. 

*  Kercheval  v.  Uarley,  1  Meigs,  412.  ^  Ibid. 

*  Waples  V.  McUraine,  5  Uar.  SSI.  •  Badlam  v.  Tucker,  ct.  al.  1  Pick.  284. 
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final  judgment,  and  a  fulfiment,  in  terms,  of  the  condition.  Bat, 
without  deciding  this  point,  they  hold,  that  tlie  performance  was 
excused  by  the  defendant's  death.  Mr.  Justice  Wilde  remarks: 
"  It  has  been  argued,  that  the  replevin  bond  was  substituted  for 
the  property,  and  that  therefore  there  was  a  vested  right  in  the 
obligee.  But  how  was  there  a  vested  right  ?  ...  In  replevin  both 
parties  are  actors,  and  the  possession  of  the  goods  by  the  defend- 
ant in  replevin  furnishes  no  legal  presumption  of  property  in 
him.  . .  .  Before  we  can  hold  the  defendants  liable,  ...  we  must 
be  satisfied  that  the  present  plaintiff  had,  at  the  time  of  the  com- 
mencement of  the  replevin  suit,  the  right  of  possession  ;  and  this 
right  cannot  be  determined  in  the  present  action.  The  liabilities 
of  the  sureties  on  a*  replevin  bond  are  similar,  or  nearly  so,  to  the 
liabilities  of  bail.  The  security  in  the  one  case  is  no  more  a  sub- 
stitute for  the  goods,  tlian  that  in  the  other  is  a  substitute  for  the 
person.  A  replevin  bond  is  an  executory  contract.  .  .  .  There  is 
no  vested  right  in  the  obligee,  not  even  the  right  of  an  action, 
until  there  is  some  breach  of  the  condition." 

§  53.  It  is  a  good  bar  to  an  action  on  a  replevin  bond,  that  the 
plaintiff  in  replevin  entered  his  action,  that  the  Court  of  Com- 
mon Pleas  gave  judgment  against  him,  from  which  he  appealed, 
and  before  the  sitting  of  the  court  appealed  to  he  died.^  Mr. 
Chief  Justice  Parker  says :  "  Although  by  law  the  cause  of  action 
survived,  it  was  not  a  duty  of  the  administrator  ...  to  enter  and 
prosecute  the  action  at  the  Supreme  Judicial  Court,  until  sum- 
moned thereto  by  the  defendant.  .  .  .  The  action  could  only  be 
restored  by  the  act  of  the  executor  or  administrator,  if  he  volun- 
tarily came  in,  or  of  the  defendant,  if  upon  suggestion  of  the 
death,  he  had  moved  for  a  citation.  If  the  facts  would  have  ad- 
mitted of  it,  the  present  plaintiff  .  .  .  should  have  replied  a  judg- 
ment recovered,  after  notice  to  the  administrator;  and  if  no 
administration  had  been  granted,  ...  he  should  have  applied . . . 
for  letters, ...  to  some  one  who  could  have  answered  to  the 
suit." 

§  53  a.  The  bond  docs  not  extend  to  a  judgment  on  a  review.^ 

J  Jenney  v.  Jenncy,  24  Mass.  231,  232.  «  Bell  v.  Bartlctt,  7  N.  H.  178. 
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DISSEISIN,  EJECTMENT,  REAL  ACTION. 


1.  Reeorery  of  real  property  bv  action; 
practice  in  tne  United  States  ana  in  £ng- 
kad;  real  action;  ejectment. 

S.  Entry. 

8.  Title;  general  requisites;  as  against 
trvpasMTs,  &C. 

10.  Ejectment  requires  ownership ;  grounds 
of  title. 

18.  Conflicting  titles;  claimants  under  the 
same  person. 

15.  Defence;  title  in  a  third  person. 

16.  Equitable  title,  whether  sufficient  for 
plaintiflf  or  defendant. 

tt.  Equitable  title  arising  from  a  purchase 
of  the  land. 

88.  Documentary  title;  title  by  public 
grant,  &C. 

85.  Title  by  deed. 

46.  Vendor  and  purchaser. 

49.  Title  by  execution. 

54.  Ejectment  and  advene  title  in  conneo- 
tion  wito  possession. 

56.  Adverse  pKMsession;  disseisin;  ouster. 

64.  Constructive  or  implied  possession. 


71.  Possession  is  but i^md/acis  evidence 
of  title. 

74.  Possession  of  the  defendant 

76.  Successive  and  c(Mitinuou8  possession. 

76.  Notice,  in  connection  with  aaverse  pos- 
session. 

78.  Estoppel  against  denial  of  title. 

78.  Abandonment  of  title. 

84.  Parties  in  ejectment  —  the  Common- 
wealth. 

85.  Partv  beneficially  interested. 

88.  Death  of  party  in  interest  Heirs,  de* 
Tisees,  executors,  &c. 

100.  Miscellaneous  cases. 

102.  Joint  title. 

124.  Disseisin  and  ejectment  as  between 
parties  jointly  interestea. 

126.  Pleading  —  declaration. 

182.  Pleadings  of  the  defendant 

148.  Evidence. 

151.  Damages;  mesne  profits;  improve- 
ments. 

156.  Verdict  and  judgment 


§  1.  In  tbe  United  States,  the  possession  of  real  property,  wrong* 
fuUj  withheld  from  the  owner,  is  recovered,  specifically,  by  an 
action  indiscriminately  termed  ejectment^  writ  of  entry ^  and  real 
action.  Under  one  or  the  other  of  these  names,  the  remedy  is 
almost  universally  provided  and  regulated  by  express  statutes,  (a) 
which  have  for  the  most  part  superseded  the  common-law  actions 


(a)  In  reference  to  the  statutory  provis- 
ions of  this  nature,  it  is  held,  in  New  York, 
that  all  the  general  provisions  in  the  Re- 
vised Statutes  relating  to  real  estate,  where 
no  specific  inconsistent  provision  is  made 
in  the  Code  on  the  same  subject,  remain  in 
foil  force,  and  are  to  be  applied  and  adapt- 
ed to  the  actions  under  the  Ck>de.  St  Jonn 
r.  Pierce,  22  Barb.  362. 

Sect  31  of  the  Ejectment  Act  (2  Rev. 
8t8. 308)  18  one  of  those  general  provisions 
vhich  toe  oourt  is  bound  to  apply  to  ac- 

9* 


tions  under  the  Code  (\  455),  and,  by  rca* 
sonable  interpretation,  it  applies  to  all  cases 
where  the  title,  upon  which  the  plaintiff 
seeks  to  recover  possession,  has  from  any 
cause  ceased  to  exist  before  the  trial ;  and 
the  defendant  may  avail  himself  of  its 
provisions,  without  filing  a  supplemental 
answer.  Lang  v,  Wilbraham,  2  Duer, 
171. 

In  Illinois,  if  a  party  in  ejectment  allowB 
the  year  to  elapse  without  having  the  judg- 
ment vacated  m  the  Circoit  Court,  he  most 
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of  the  same  nature.  ^tf)r-.  The  plan  of  the  present  work  does  not 

admit  that  technical 'treatment  of  the  subject,  which  would  be 

take  the  risk  of  gettipfi^  it  rerersed  in  the  wherefore  he  hath  not  done  it.    This  is 

Supreme  Coart^lB^d,^.}f  he  fails  there,  the  the  original  process,  the  ;Drcec//)e  upon  which 

judgment  hQcgmQ8'<;6nclusivc,  and  he  has  all  the  rest  of  the  suit  is  grounded :  wherein 

no  remedy/  *d1ie 'statute  gives  the  Circuit  it   appeara    that  the  tenant  is    required, 

Court  i^qwcl'ko^vacate  the  judgment  within  either  to  deliver  seisin  of  the  lands,  or  to 

the  seat;  Vbere  an  appeal  is  taken,  or  a  show  cause  why  he  will  not.    This  cause 

writ  6f  'irror  is  prosecuted.     Gibson    t;.  may  be  either  a  denial  of  the  fact  of  having 

JMfanly/45  III.  140.  entered  by  or  under  such  means  as  are  sQg> 

'•f6J'The  following   view  is  given,  by  gested,  ora  justification  of  his  entry  by  rewoa 

Blackstone,  of  the  obsolete  remedies  re>  of  title  in  himself  or  in  those  under  whom  be 

ferred  to  in  the  text.   That  portion  relating  makes  claim :  whereupon  the  possession  of 

to  the  fictitious  action  of  ejectment,  with  the  land  is  awarded  to  him  who  produces 

its    so-called    ingenious   contrivances,  for  the  clearest  right  to  possess  it."   3  Sharsv. 

reaching  what  might  be  thought  so  simple  Bl.  Comm.  179.    "  The  remedy  by  writ  of 

and  accessible  a  point  as  justice  between  entry  was  abolished  by  3  &  4  W.  4,  ch.  27, 

man  and  man,  must  pass  for  one  of  the  §  36.    Stewart."  lb.  1S3,  n. 

quaintest  curiosities  or  historical  jurispru-  **  The  remedy  by  eiectment  is  in  its  orig- 

dence :  "  Rail  actions  (or,  as  they  are  called  inal  an  action  brought  by  one  who  hath  a 

in  the  Mirror,  feodal  actions),  which  con-  lease  for  years,  to  repair  the  injury  done 

eern  real  property  only,  are  such  whereby  him  by  dispossession.    In  order,  therefore, 

the  plaintiff,  hero   called  the  demandant,  to  convert  it  into  a  method  of  trying  titks 

claims  title  to  have  any  lands  or  tenements,  to  the  freehold,  it  is  first  necessary  that  the 

rents,  (\)mmons,  or  other  hereditaments,  in  claimant  do  take  possession  of  the  lands, 

fee-simple,  fee-tail,  or  for  term  of  life.    By  to  empower  him  to  constitute  a  lessee  for 

these  actions  formerly  all  disputes  concern-  years,  that  may  be  capable  of  receiving 

ing  real  estates  were  derided  ;  but  they  are  this  injury  of  dispossession.    For  it  wonld 

now  pretty  generally  laid  aside  in  practice,  be  an  offence,  called  in  our  law  mainiamax 

upon  account  of  the  great  nicety  required  ...  to  convey  a  title  to  another,  when  the 

in  their  management,  and  the  inconvenient  grantor  is  not  in  possesion  ;  and,  indeed,  it 

length  of  their  process ;  a  much  more  ex-  was  doubted  at  fii^t,  whether  this  occasional 

peditious  method  of  trying   titles    being  possession,  taken  merely  for  the  purpose 

since  introduced,  by  other  actions  personal  of  conveying  the  title,  excused  the  lessor 

and  mixed."  fromthe  legal  guilt  of  maintenance.  When, 

Note  to  the  above.  —  "  Real  actions,  with  therefore,  a  person,  who  hath  right  of  entry 

the  exception  of  three — dower,  right  of  into  lands,  determines  to  acquire  that  pos- 

dovrer,  and  quare  impedii  —  were  entirely  session,  which  is  wronigfuUy  withheld  by  the 

abolished  by  Stat.  3  &  4  W.  4,  c.  27,  §  36.  present  tenant,  he  makes  (as  by  law  he  may) 

All  mixed  actions,  with  qne  exception, —  a  formal  entry  ;  .  .  .  and  being  so  in  the 

the  action  of  ejectment, — were  abolished  possession  ofthe  soil,  he  there,  upon  the  land, 

by  the  same  statute.    The  action  of  eject-  seals  and  delivers  a  lease  for  years  to  some 

ment  thus  preserved  has  now,  by  the  Com-  third  person  or  lessee;   and  having  thus 

mon-Law  procedure  Act,  18.')2,  been  also  given  him  entry,  leaves  him  in  possession, 

swept  away,  and  a  new  procedure  or  action  This  lessee  is  to  stay  upon  the  land,  till  the 

of  eiectment  substituted  in  its  place.    Stew-  prior  tenant  .  .  .  enters  thereon  afresh  and 

art.      3  Sharsw.  Bl.  Comm.  118.      '  ousts  him,  or  dll  some  other  person  (cither 

A  writ  of  entry  "is  that  which  disproves  by  accident  or  by  agreement  beforehand) 
the  title  of  the  tenant  or  possessor,  by  comes  upon  the  land  and  turns  him  out  or 
showing  the  unlawful  means  by  which  he  ejects  him.  For  this  injury  the  lessee  is 
entered  or  continues  possession.  The  writ  entitled  to  his  action  of  ejectment  against 
is  directed  to  the  sheriff,  requiring  him  to  the  tenant,  or  this  c(xsual  Rector*, ..  to  re- 
command  the  tenant  of  the  land  that  he  cover  back  his  term  and  damages.  But 
render  (in  Latin,  prcecipe  quod  reddat)  to  where  this  action  is  brought  against  such  a 
the  demandant  the  land  in  question,  which  casual  ejector,  .  .  .  the  court  will  not  suffer 
he  claims  to  be  his  right  and  inheritance ;  the  tenant  to  lose  his  possession  without 
and  into  which,  as  he  snith,  the  said  tenant  any  opportunity  to  defend  it.  Wherefore, 
had  not  entry  but  hj  (or  after)  a  disseisin,  ...  no  plaintiff  shall  proceed  in  ejectment 
intrusion,  or  the  like,  made  to  the  said  to  recover  land  against  a  casual  ejector, 
demandant,  within  the  time  limited  by  law  without  notice  given  to  the  tenant  in  nos- 
for  such  actions;  or  that  upon  refnsal  he  session  (if  any  there  be)  and  making  him 
do  appear  in  court,  on  such  a  day,  to  show  a  defendant  if  he  pleases.    And  ...  the 
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expected  in  a  treatise  specially  devoted  to  its  consideration.  All 
that  is  here  attempted,  is  such  a  practical  and  summary  view,  as 

pUintiflT  mnst  .  .  •  make  oat  foar  points;  nized  form  of  action.    Potter  v.  Baker,  19 

namely,  title,  lease,  entry ,  and  ouster.    First,  N.  H.  166. 

. . .  a  good  title  in  his  lessor,  which  brings  In  reference  to  the  technical  action  of 
the  matter  of  right  entirely  before  the  coart ;  ejectment,  it  is  held  to  he  merely  a  posses- 
then,  that  the  lessor  being  seised  or  pos-  sory  action,  and  confined  to  cases  where 
•essed  by  virtue  of  such  title,  did  make  nim  the  claimant  has  a^  possessory  title ;  that  is 
the  lease ;  thirdly,  that  he  .  .  .  did  enter  ...  to  say,  a  right  of  entry  upon  the  lands.  To 
inconsequence  of  such  lease;  and  then,  support  it,  four  things  are  necessary,  name- 
lasdy,  that  the  defendant  ousted  or  ejected  Iv,  title,  lease,  entry,  and  ouster.  Payne  v. 
him.  Whereupon  he  shall  have  judgment  I'readwell,  5  Cal.  310.  See  Connor  v. 
tQ  recover  his  term  and  damages;  and  Peugh,  18  How.  394;  Grande  r.  Foy,  1 
shall,  in  consequence,  have  a  writ  of  pos-  Hemp.  105 ;  Seabury  v.  Stewart,  22  Ala. 
setsion.  .  .  .  But  a  new  and  more  easy  207 ;  Rawls  r.  Doe,  23  ib.  240 ;  Hancock 
method,  .  .  .  where  there  is  any  actual  v.  Aiken,  4  Zabr.  544. 
tenant, . . .  was  invented, ...  by  the  Lord  The  fictions  in  an  action  of  ejectment, 
Chief  Justice  Rolle.  This  depends  upon  being  necessary  to  this  form  of  action,  will 
a  string  of  legal  fictions ;  no  actual  lease  is  not  be  allowed  to  prejudice  the  parties, 
made,  no  actual  entry  by  the  plaintiff,  no  Warner  v.  Hardy,  6  iid.  525. 
actual  ouster  by  the  defendant ;  but  all  are  A  applied  to  the  orphans'  court  for  par- 
merely  ideal,  for  the  sole  purpose  of  trving  tition,  and  B  .resisted,  on  the  ground  that 
the  tide. ...  A  lease, ...  is  stated  to  have  the  land  belonged  to  him  by  a  parol  gift, 
been  made,  by  him  who  claims  title,  ...  to  The  court  ordered  an  amicable  ejectment 
the  plaintiff, .  .  .  which  plaintiff  ought  to  be  to  try  the  right,  which  resulted  in  a  verdict 
Eome  real  person. ...  It  is  also  stated,  that  in  favor  of  B.  Held,  this  was  only  a 
Smith,  the  lessee,  entered,  and  that  the  de*  feigned  issue,  to  inform  the  conscience  of 
fendant,  William  Stiles,  who  is  called  the  the  court,  and  of  no  conclusive  ef!ect. 
casual  ejector,  ousted  him ;  for  which  ouster  Wible  v.  Wible,  1  Grant,  406. 
he  brings  this  action. .  .  .  Stiles  .  . .  sends  A  recovery  in  ejectment  is  onl^  for  the 
a  written  notice  to  the  tenant .  .  .  as  George  unexpired  portion  of  the  term  laid  in  the 
Sanders,  informing  him  of  the  action ;  demise.  Kennedy  v.  Reynolds,  27  Ala. 
in  that  assuring  him  that  be.  Stiles,  has  364. 

no  title,  and  shall  make  no  defence.  If  The  power  to  lease  passes  by  implication 
the  tenant  does  not,  within  a  limited  time,  the  power  to  defend  or  recover  the  posses- 
apply  to  the  court  to  be  admitted  as  a  sion  as  by  ejectment.  Windham  v.  Chish- 
defendant,    he    is    supposed    to  have  no  olm,  35  Miss.  531. 

right;    and,  upon  judgment    being    bad  In  general,  to  prevent  surprise,  posscs- 

ai^ainst  Stiles,  Sanders  will  be  turned  out  sion  of  the  defendant  must  be  proved,  not- 

of  possession  by  the  sheriff.    But  if   the  withstanding  confession  of  **  lease,  entry, 

tenant  applies  to  be  made  a  defendant,  it  and  ouster,"  in  the  common  rule.    But  it 

is  allowed  him  upon  this    condition,  that  is  otherwise  where  one  is  served  with  a 

he  enter  into  a  rule  of  the  court  to  confess  copy  of  the  declaration,  after  leaving  the 

the  lease,  entry,  and  ouster.    The  trial  will  premises,  enters  into  the  common  rule,  and 

now   stand  upon  the  merits  of  the  title  contests  the  title  deeds,  without  questioning 

only."    3  Sharsw.  Bl.  Comm.  199.  the  identity  of  the  land.    Atwell  v.  Mc- 

**New  proceedings  for  the  recovery  of  Lure,  4  Jones,  371. 
land  have  been  created  by  the  Common  Ejectment  docs  not  lie  npon  a  demise 
Law  Procedure  Act,  1852,  and  the  former  from  one  deceased  at  the  date  of  such  de- 
action  of  ejectment  has  given  plare  alto-  mise.  Goodtitle  v.  Roe,  20  Geo.  135. 
getber  to  this  new  procedure.  Many  of  Nor  from  one  having  no  title  at  the  com- 
the  United  States  had  long  preceded  feng-  mencemcnt  of  suit ;  norfrom  an  adminis- 
land  in  this  valuable  reform ;  but  several  trator  appointed  by  a  court  without  juris- 
still  continue  to  employ  the  ancient  form  ;  diction.    Ib. 

and  in  the  circuit  courts  of  the  United  The  lessor  of  the  plaintiff  must  have  the 

States,  in  those  States  in  which  it  was  in  legal  title,  at  the  time  of  the  demise  laid, 

nse  when  those  courts  were  established,  it  and  at  the  time  of  the  action  brought, 

is    still   employed."    Ib.  205.     Notes  of  The  doctrine  of  relation  has  never  been 

Stewart  &  Sharswood.  extended  further,  than  that  a  legal  title. 

It  is  held  in  New  Hampshire,  thata  writ  when  acquired,  shall  relate  back  to  the 

of  entiy  sur  disseisin  is  a  proper  and  reoog-  period  when  the  right  accrued  to  the  prop- 


104  DISSEISIN,  EJECTMENT,  REAL  ACTION.  [BOOK  H. 

may  be  derived  from  the  decided  cases  in  the  several  States,  more 
especially  those  of  the  most  recent  date.  Some  of  them  doubt- 
less turn  upon  express  statutory  provisions ;  but  the  attempt  is 
made  to  cite,  for  the  most  part,  those  only  which  are  of  universal, 
and  not  mere  local,  applicability.  It  will  be  seen,  that  the  wrofif^ 
of  ouster  or  disseisin,  and  the  remedy  of  ejectment,  are,  for  the 
reasons  heretofore  stated,  considered  together,  as  inseparable  parts 
of  one  and  the  same  general  topic. 

§  2.  Entry  upon  land  is  of  course  an  important  point  in  connec- 
tion with  suits  relating  to  the  title. 

§  3.  Ejectment  may  be  maintained  without  actual  entry.* 

§  4.  An  entry,  for  the  purpose  and  with  an  oflFer  to  sell,  made 

^  Comelins  v,  Ivins,  2  Batch.  376. 

ertv,  so  08  to  defeat  snbsequcDt  claimants  mandant's  ancestor.    Bat  it  is  6afficieot» 

or    incambrancers,   holding   adversely  to  and  must  be  considered,  as  a  count  in  a 

the  right.     Laarissini  v.  Doe,  25  Miss,  writ  of  entry  sur  dutseisinf  especially  after 

177.  verdict,  the  gist  of  that  action  beinc  wroDg- 

In    addition  to   the   remedies    for   re-  ful  disseisin  without  regard  to  the  mere 

CO  very  of  real  property  above  described,  is  right  of  property.    Lyon  v.  Mottoae,  19 

the  writ  of  right ;  which,  however,  if  not  Ala.  463. 

expressly  abolished,  is  of  such  rare  occur-  The  writ  of  right,  which  existed  as  a  re- 

rcnce  as  to  require  only  a  very  brief  notice,  medial  process  in  the  State  of  Maasachn- 

In  case  the  right  of  possession  be  barred  setu  at  the  time  of  the  passage  of  the 

by  a  recovery  upon  the  merits  in  a  posses-  Judiciary  Act,  still  exists  as  a  process  in  the 

sory  action,  or,  lastly,  by  the  Statute  of  courts  of  the  United  States  in  Massacha- 

Limitations,  a  claimant  in  fee-simple  may  setts,  though  it  has  been  abolished  in  the 

have  a  mere  writ  of  right.  .  .  .  This  writ  lies  state  courts  by  an  act  of  the  Legislature. 

concurrently  with  all  other  real  actions,  in  The  time  in  which  it  may  be  brought,  how- 

which  an  estate  of  fee-simple  may  be  re-  ever,  is  still  fixed  by  the  statutes  of  Massa* 

covered  ;  and  it  also  lies  after  them,  being,  chusetts,  limiting  the  time  within  which 

as  it  were,  an  appeal  to  the  mere  right,  such  a  remedy  may  be  prosecuted  in  its 

when  judgment  hath  been  had  as  to  the  pos-  own  courts,    llomer  v.  Brown,  16  How. 

session,  in  an  inferior  possessory  action. . . .  354. 

In  case  the  right  of  possession  be  lost  by  Where  a  demandant  in  a  writ  of  right 
length  of  time,  or  by  judgment  against  the  claims  only  part  of  a  tract  claimed  by  the 
true  owner  in  one  of'these  inferior  suits, . . .  tenant;  the  tenant,  to  protect  himself  un- 
this  is  then  the  only  remedy, . . .  and  it  is  of  der  the  Virginia  statute,  must  prove  con- 
so  forcible  a  nature,  that  it  overcomes  all  tinued  adverse  possession  of  some  part  of 
obstacles,  and  clears  all  objections  that  may  the  land  in  controversy.  Koiner  v.  Rankin, 
have  arisen  to  cloud  and  obscure  the  title.  1 1  Gratt.  420. 

And,  after  issue  once  joined  in  a  writ  of  In  a  writ  of  right,  the  failare  to  file  a 

right,  the  judgment  is  absolutely  final;  so  plea  is  an  error  not  cured  by  a  verdict  in 

that  a  recovery  had  in  this  action  may  be  fnvor  of  the  tenant.    Rowans  i7.  Givens,  10 

plc4idcd  in  bar  of  any  other  claim  or  de-  Gratt.  250. 

mand."    3  Shnrsw.  Bl.  Comm.  192.  In  a  writ  of  right,  a  verdict  and  jadg- 

A  writ  of  right  at  common  law  would  lie  ment,  in  a  case  of  forcible  entry  and  de- 

only  to  recover  a  fee-simple  estate,  and  in  tainer,  brought  by  the  tenants  against  the 

favor  of  him  who  had  the  fee-simple  title,  demandants  for  the  same  land,  is  aUmissi- 

A  count  which  does  not  allege  a  seisin  in  ble  as  an  admission  by  the  tenant  that  the 

fee-simple,  either  in  the  demandant  or  in  demandant  was  in  possession,  when,  or 

the  ancestor  through  whom  he  claims,  is  within  three  years  before,  the  proceedings 

defective  as  a  count  in  a  writ  of  right,  al-  were  commenced.    Breathed  v.  Smith,  1 

though  it  alleges  the  disseisin  of  the  de-  P.  &.H.  (Va.)  301. 
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by  one  having  a  deed,  under  which  he  claims,  gives  seisin  and 
title  as  against  all  persons  not  showing  an  elder  and  a  better  one, 
although  no  lines  were  marked,  nor  other  traces  or  monuments  of 
the  entry  left.^ 

§  5.  A  entered,  in  1836,  under  a  deed,  and  in  1847  conveyed 
with  warranty  to  B  and  C,  who  in  1851  conveyed  to  the  defend- 
ants, who  entered.  The  court  will  not  presume  an  abandonment 
of  the  seisin  so  acquired  by  A,  in  favor  of  a  party  who  had  made 
improvements  upon,  the  lot,  claiming  it  under  a  deed  and  residing 
upon  it  for  twelve  years,  and  whose  possession  was  later  than  that 
of  A.2 

§  6.  A  party  entering  upon  land  under  color  of  title  is  presumed 
to  enter  and  occupy  according  to  his  title.® 

§  7.  The  motive  or  mode  of  entry  is  held  not  to  affect  its  legal 
vaUdity.  Thus  ejectment  cannot  be  maintained  against  one  with 
a  right  of  entry,  who  enters  by  force  or  fraud.*  Nor  can  the  plain- 
tiff show  entry  of  the  defendant  by  collusion  with  one  not  having 
the  right  of  entry.* 

§  8.  Ejectment  is  maintained,  by  a  right  of  possession  in  the 
plaintiff,  and  actual  possession  in  the  defendant.^  It  is  not  neces- 
sary that  a  plaintiff  should  show  a  good  title  against  all  the  world, 
but  only  against  the  defendant ;  ^  as  where  the  defendant  is  a  tres- 
passer,® or  an  intruder ^  whether  the  plaintiff  holds  the  legal  title 
absolutely  or  only  in  trust.  So  an  attorney,  taking  a  deed  in  his 
own  name,  may  recover  against  any  one  but  his  client  or  those 
claiming  under  him.^ 

§  9.  In  reference  to  a  derivative  title,  it  is  held,  that  want  of 
actual  seisin  in  a  person  through  whom  the  plaintiff  claims  is  not 
a  ground  of  nonsuit,  if  he  had  a  seisin  by  deed  ;  but  it  may  be,  if 
there  was  a  descent  cast.^^ 

§  10.  It  is  the  general  rule,  that  ejectment  will  lie,  and  can  only 
be  maintained,  by  an  owner .^^  (a)    By  one  in  whom  the  legal  title 

1  Jones  V.  Merrimack,  &c.  11  Fost.  381.  ^  Garrett  v,  Lyle,  27  Ala.  586. 

'  Ibid.  *  Turner  p.  Aldridge,  ib.  229 ;  Coney  r. 

*  Tappan  v.  Tappan,  11  Fost.  41.  Cammings,  12  La.  An.  748. 

*  Depuy  V.  Williams,  26  Cal.  313.  •  Lair  v,  Hunsiekcr,  28  Penn.  115. 

»  Ibid.  W  McGregor  v.  Comstock,  16  Barb.  427. 

*  Owen  V.  Fowler,  24  Cal.  194;  Owen      i*  Lamar  v.  Raysor,  7  Rich.  509. 
V,  Morton,  ib.  379. 

(a)  It  fs  foreign  from  the  purpose  of  the    title  by  lapse  of  time,  prescription,  or  a 
present  work,  to  consider  the  acquisition  of    statute  of  limitations.    The  whole  subject 
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is  vested,  or  his  legal  representative.^  And  the  plaintiff  is  bound 
to  show  title  in  himself  at  the  commencement  of  the  action.^  Or, 
according  to  the  general  rule,  he  must  show  a  possessory  rightf 
And  he  maj  show  a  vested  legal  title,  no  matter  how,  if  fairly 
acquired,  or  through  whom  it  may  have  been  derived.^ 

§  11.  The  same  rule  is  sometimes  expressed  in  the  form,  that 
the  plaintiff  must  show  the  best  title.*^  He  must  recover  ou  the 
strength  of  his  own  title,  and  cannot,  in  general,  relj  upon  the 
weakness  of  the  defendant's.^  Until  the  plaintiff  shows  a  legal 
and  possessory  title,  the  defendant  need  not  show  title  in  himself 
or  a  third  person."^  (a) 

§  12.  A  plaintiff  may  claim  both  upon  the  ground  of  title,  and 
of  possession  as  against  a  trespasser ;  and,  failing  in  the  former, 
may  then  rely  upon  ^ the  latter.*  So,  if  he  fails  to  establish  bis 
right  to  recover  by  one  title,  he  may  resort  to  another,  and  is  not 
obliged  to  make  any  election  between  them.® 

§  13.  In  case  of  conflicting  titles,  it  is  a  correct  instruction  to 
the  jury  to  find  for  the  party  having  the  best  title.^^ 

§  14.  In  the  not  uncommon  case  where  both  parties  claim  title 
from  the  same  person,  the  plaintiff  is  not  bound  to  establish  the 

1  Caze  V.  Robertson,  14  La.  An.  232;        '  Seabaryv.Field,  1  McAIIU.  1. 
33Miss.  46;  12Geo.  166;  19  Ark.  201.  •  Woodworth  v.  Falton,   1    Cal.  293; 

>  Layman  v.  Whiting,  20  Barb.  559.  Webster  v.  Hill,  38  Maine,  78 ;  Bmce  p. 

B  Batterton    v.  Yoalnm,   17  111.  288;  Mitchell,  39  ib.  390. 
Williams    v.    Hartshorn,    30    Ala.  211;        ?  Hammond  v.  Inloes,  4  Md.  138. 
Heffner  r.  Betz,  32  Penn.  376 ;  12  Geo.        "  Davison  v.  Gent,  38  Eng.  L.  &  £q. 

166;  19  Ark.  201.  469. 

«  New  York,  &c.  v.  Hicks,  5  McLean,        «  St.  Lonis,  &c.  v.  Hisley,  28  Mis.  415. 
111.  10  Buscnins  t;.  Coffee,  14  Cal.  91. 

is  Tarionslj  regnlated  by  the  statutes  of  the  In  Pennsylvania,  if  a  plaintiff  claims  title 

several  States.    In  reference  to  the  opera-  by  twenty-one  years'  adverse  possession,  he 

tion  of  a  statute,  it  is  held,  in  New  York,  must  prove    every  element  necessary  to 

that,  where  one  had  a  right  of  entry  on  constitute  a  title  under  the  Statute  of  Lim* 

lands  in  the  possession  of  another,  when  itations ;  otherwise,  it  is  the  daty  of  the 

the  Revised  statutes  took  effect,  such  ad-  court  to  instruct  the  jary,  that  there  is  not 

verso    possession    must    have    continued  sufficient  evidence  to  entitle  him  to  reco^'er. 

twenty-five  years  to  raise  the  presumption  of  De  Haven  v,  Landell,  31  Penn.  120, 

a  grant.    Poor  v.  Horton,  15  Barb.  485.  Where  it  is  declared  by  statute  that  no 

In  Kentucky,  twenty  yeara'  possession  is  action  shall  be  brought  for  land  unless  the 

necessary  in  case  of  a  void  deed.  Breeding  demandant  was  seised  within  twenty-five 

V,  Tavlor,  13  B.  Mon.  477.  years,  an  averment  of  seisin  within  sixty 

In  Illinois,  twenty  years'  possession  is  years  is  bad.    Bockee  v.  Crosby,  2  Paine, 

required,  where  the  occupation  commenced  t).  C.  432. 

by  disseisin.  Tumey  t;.  Chaml)crlain,  15  (a)  In  an  action  under  the  Mississippi 
111.  27 1.  See  State  v.  Trustees,  &c.  5  Ind.  Pleading  Act  of  1 850,  to  recover  possession 
77.  of  land,  the  plaintiff  must  show  a  corn- 
In  Missouri,  an  adverse  possession  for  plete  title,  or  that  the  defendant  had 
twenty  years  confers  an  absolute  title  acknowledged  his  title.  Cunningham  r. 
against  every  one  not  excepted  by  statute.  Dean,  33  Miss.  46. 
Blair  v.  Smith,  16  Mis.  273. 
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absolute  title  of  that  person,  but  proof  of  prior  possession  in  him 
and  the  plaintiff  is  sufficient.^  It  is  not  necessary  for  either  to 
show  title  beyond  the  person  in  question.^  But  though  both  par- 
ties claim  under  A,  the  defendant  may  show  that,  before  convey- 
ing to  the  plaintiff,  A  conveyed  to  him,  and  he  to  B,  without 
notice,  and  for  consideration.^ 

§  15.  It  is  a  necessary  result  of  what  has  been  already  stated, 
that  the  defendant  may  set  up  title  in  a  third  person.*  Even  an 
outstanding  life-estate.^  And  where  the  only  question  was, 
whether  there  was  an  outstanding  title  superior  to  that  of  the 
plamtiff,  it  was  held  not  to  be  material  for  the  jury  to  consider 
whether  the  defendant's  title  connected  with  it  or  not.^  So  the 
tenant  may  show,  that,  as  to  a  part  of  the  premises,  the  demand- 
ant's grantor  had  no  title,  and  so  far  defeat  the  recovery,  though 
he  himself  sets  up  no  title.^  And  it  is  held,  that  the  defendant 
may  show  a  presumption  of  title  in  a  third  person  by  slight  cir- 
cumstances.^ Or  possession  under  color  of  title ;  except  where 
the  plaintiff  is  entitled  to  possession  without  a  naked  legal  title, 
as  in  some  cases  of  trust.^  But  an  inchoate  title  is  no  bar  against 
a  legal  title.^^  And  an  outstanding  title  in  a  third  person  must  be  . 
one  enforceable  by  action  ;  a  present,  subsisting  and  operative 
title.^  It  must  exist  at  the  commencement  of  suit.^^  And,  as 
we  have  seen,  title  in  a  third  person  is  no  defence  to  an  action  by 
one  in  possession  against  a  trespasser.^^  So  a  defendant  in  eject- 
ment cannot  sot  up  an  outstanding  mortgage  of  the  plaintiff  to  a 
stranger,  either  to  show  that  the  plaintiff  has  no  legal  title,  or  to 
show  that  his  actual  title  is  different  from  that  alleged.^* 

§  16.  It  is  the  general  rule,  that  an  equitable  estate  will  not  sus- 
tain a  writ  of  entry.'^  Thus  a  cestui  que  trust  cannot  recover 
against  a  trustee,  unless  the  circumstances  raise  the  presumption 
of  a  surrender.*®    See  k  46. 

^  Tamer  v.  Reynolds,  23  Penn.   199 ;        »  Fowler  r.  Whiteman,  2  Ohio,  N.  S. 

Holbrook  v.  Brenner,  31  111.  501 ;  Gantt  270. 

r.  Cowan,  27  Ala.  582 ;  Miller  v,  Sorls,  ^^  Mezes  v,  Greer,  1  McAll.  C.  C.  401. 
19  Geo.  331;  Hnghes  v.  Wilkinson,  28  ^^  M'Donald  t;.  Schneider,  27  Mis.  405. 
Miss.  600.  13  Norcom  v.  D*CEnch,  17  Mis.  98. 

'  Wood  r.  McGaire,  17  Geo.  303.  ^  Beqaette  v.  Caulfield,  4  Cal.  278. 

*  Kewlin  v.  Osborne,  2  Jones,  163.  ^*  Burr  v,  Spencer,  26  Conn.  159. 

*  Rapert  v.  Mark,  15  111.  540 ;  Sntton  ^^  Chapin  v,  Universalist,  &c.  8  Gray, 
r.  M'Leod,  29  Geo.  589 ;  Atkins  v.  Lewis,  580 ;  Smith  v,  M'Cann,  24  How.  398 ; 
14  Gratt.  30.  Emeric  ».  Penniman,  26  Cal.  122  ;  Thomp- 

*  Batterton  v.  Yoaknm,  17X11.  288.  son  v,  Ljon,  33  Mis.  219.     See  Baptist, 

*  Clegg  V.  Fields,  7  Jones,  37.  &c.  r.  Turner,  6  MX.  43  ;  Gloninger  r. 
^  Bruoo  V,  Mitchell,  39  Maine,  390.  Hazard,  42  Penn.  389. 

'  Townsend  v.  Downer,  32  Vt.  183.  ^  Brown  v.  Combs,  5  Dutch.  36. 
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(^  17.  Tins  rule,  however,  lias  beea  extensively  changed  in  the 
United  States,  generally  by  the  express  terms  or  natural  construc- 
tion .  of  the  statutory  law.  (a)  Thus,  under  the  practice  in 
California,  possession,  with  an  equitable  title,  is  as  good  as  a  legal 
title.^  And  the  same  practice  is  adopted  in  Pennsylvania,^  where 
ejectment  on  an  equitable  title  is  in  substance  a  bill  for  specific 
performance,  and  is  therefore  governed  by  general  principles  of 
equity.^ 

§  18.  It  is  also  the  general  rule,  that  an  equitable  title  consti- 
tutes no  defence  to  the  action  of  ejectment.*    See  §  46. 

§  19.  And  the  rule  has  been  applied,  even  where  the  general 
terms  ''title  or  interest"  are  used  in  a  statute.  The  title  must 
be  legaL^  Thus  it  is  no  defence  to  a  writ  of  entry,  that  the  de 
mandant  holds,  subject  to  a  resulting  trust  in  favor  of  the  tenant^ 
So  one  holding  a  naked  legal  title  cannot  set  up,  in  defence  to  an 
action  by  one  in  possession,  and  claiming  an  equitable  title,  a 
countervailing  equity  in  a  third  person,  who  is  also  a  party  de- 
fendant, and  is  defaulted.^  So  a  defendant  with  a  legal  title  is 
not  bound  to  show  in  the  first  instance  a  good  equitable  title ;  it 
is  for  the  plaintiff  to  show  a  superior  equitable  title  in  himself.* 
More  especially  a  defendant  in  ejectment  cannot,  on  trial,  rely  on 
an  equitable  defence  not  stated  in  his  answer,  which  sets  up  a 
legal  defence.^  And  two  inconsistent  equitable  defences  cannot 
be  brought  forward  for  the  court  to  choose  between  them.^® 

§  20.  Ttiis  rule,  however,  as  in  case  of  the  plaintiff,  has  beea 
changed  in  many  of  the  States.  Thus,  in  New  York,  under  the 
amended  code,  the  defendant  may  set  up  an  equitable  title  in 
himself  or  another,  and  a  claim  for  the  conveyance  of  the  legal 
estate.^^  Though,  in  order  to  defeat  the  action,  he  must  become  an 
actor ^  and  claim  affirmative  relief^  and  his  answer  must  eon- 
tain  all  the  elements  of  a  bill  for  specific  performance.^  An 
equitable  right  to  possession,  in  a  defendant  in  ejectment,  as 

^  Morrison  v.  Wilson,  13  Cal.  494.  '  McKenzio  v.  Perrill,  15  Ohio  St.  162. 

2  Meyers  v.  Hill,  46  Penn.  9.  *  Barnes  v.  Jamison,  24  Tex.  362. 

8  Deitzler  v,  Mishler,  37  Penn.  82.  »  Kennedy  v,  Daniels,  20  Mis.  104. 

♦  Stinebaugh  u.  Wisdom,   13  B.  Mon.  i°  Cox  v.  Cox,  26  Penn.  375. 

467;  Pagcu.  Cole,  6  Clarke,  153;  Wales  "  Safford  r.  Hynds,  89  Barb.  625;  15 

17.  Bogne,  31  111.  465.  Barb.  365. 

'  Langford  v.  Love,  3  Snced,  308.  a'  Dewey  v.  Hoag,  1 5  Barb.  365. 

*  Crane  r.  Crane,  4  Gray,  323. 

(a)  See  Neave  v.  Avery,  30  £ng.  L.  &  £q.  471. 
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against  the  plaintiff,  entitles  him  to  judgment.^  So  an  equitable 
mortgage,  after  condition  broken,  is  a  good  defence,  under  the 
Code,  to  ejectment  by  an  execution-purchaser,  claiming  that  the 
mortgagor  had  conveyed  fraudulently.  If  such  purchaser  de- 
sires the  possession,  he  must  file  his  bill  to  redeem.^  So,  under 
the  statute  allowing  equitable  defences  to  an  ejectment,  the  defend- 
ant may  explain  a  sheriff's  deed,  by  showing  by  parol  that  a  part 
of  the  land  it  appears  to  convey  was  expressly  excepted  at  the 
sale ;  and  may  have  the  deed  treated  as  reformed.^  So,  in  Wis- 
consin, a  defendant  may  show  a  mistake  in  the  description  of  his 
deed.^  So,  under  the  Missouri  practice  act  of  1849,  an  equitable 
defence  may  be  set  up.^  So,  in  Kentucky,  in  aii  action  to  re- 
cover possession  of  land,  a  defendant  may  set  up  and  rely  upon 
any  equitable  or  legal  defences,  and  either  party  may  move  to 
transfer  an  equitable  issue,  presented  by  the  pleadings,  to  the 
equity  docket ;  but,  if  no  such  motion  be  made,  the  issue  must  be 
disposed  of  by  the  court,  before  judgment  can  be  rendered  for  the 
plaintiff.^ 

§  21.  An  equitable  defence  in  the  answer  presents  a  question 
for  the  court  to  decide.^  In  case  of  equitable  defence,  the  answer 
must  have  the  requisites  of  a  bill  in  equity.  The  title  must  be  such 
as  the  decree  may  make  a  legal  one,  available  as  an  estoppel.^ 

§  22.  The  question  of  equitable  title  in  plaintiff  or  defendant 
has  often  arisen,  in  case  of  a  purchase  of  the  land,  not  accom- 
panied or  followed  by  an  actual,  executed  conveyance.  Upoii 
this  point  it  is  held,  that  the  defendant,  in  a  writ  of  entry,  cannot 
defend  against  tlie  legal  title  of  the  plaintiff,  by  proving  that  he 
entered  under  a  written  agreement  with  the  plaintiff  for  the  pur- 
chase of  the  demanded  premises,  and  since  the  entry  had  paid 
the  stipulated  price,  and  was  entitled,  by  performance  of  the 
agreement,  to  a  conveyance  of  the  legal  estate.^  So  a  sheriff's 
vendee  cannot,  where  the  execution-defendant  is  the  father  who 
has  paid  the  purchase-money  and  taken  the  title  in  his  son's  name, 
maintain  ejectment  against  the  son.^^  So  a  bond  for  title,  the  sale 
being  under  a  mortgage,  cannot  defeat  ejectment  by  the  vendor, 

>  Tbnrman  v.  Andonon,  30  Barb.  621.  ^  Downer  v.  Smith,  24  Cal.  124. 

*  Chase  v.  Peck,  21  N.  Y.  581.  *  Blan  r.  Robertson,  24  Cal.  146;  Dow- 

*  Bartlett  v.  Jadd,  21  N.'T.  200.  ner  v.  Smith,  ib.  124. 

*  FrcntiM  v.  Brewer,  17  Wis.  635.  »  Ela  v.  Fennock,  38  N.  H.  154 ;  Moody 

*  Uayden  r.  Stewart,  27  Miss.  286.  v.  Farr,  S3  Miss.  192. 

«  Petty  V.  Malier,  15  B.  Hon.  591.  ^^  Yon  v.  Flinn»  34  Ala.  409. 

10 
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brought  either  against  the  obligee  in  the  bond  or  a  pai*chaser  of 
his  rights ;  even  although  the  purchase-money  has  been  paid  to 
the  Tender.^ 

§  23.  A  different  doctrine,  however,  is  now  adopted  in  moDj 
States,  either  by  direct  statutory  provision,  or  by  way  of  natural 
and  necessary  inference  from  statutes  or  usages  relating  to  lav 
and  equity.  Thus  it  is  held  that  a  parol  sale,  delivery  of  posses- 
sion, and  payment  of  the  whole  or  even  most  of  the  price,  are  a 
defence  to  an  ejectment.^  And  a  vendee  once  fairly  in  possession 
of  land  under  articles  of  purchase,  but  illegally  ousted,  may 
recover  in  an  action  of  ejectment,  without  bringing  into  court  the 
balance  of  purchase-money  due.®  So  a  verbal  contract  partly 
performed,  as  where  the  party  has  entered  and  in  good  faith  made 
valuable  improvements,  may  be  set  up  as  a  defence  to  ejectment 
by  the  vendor.  And  if  the  answer  set  out  the  contract  as  verbal, 
but  also  set  out  the  facts  of  part-performance,  it  is  not  demur- 
rable.^ So  ejectment  cannot  be  maintained  by  one  who  has  sold 
the  land  by  bond,  taken  a  note  for  the  price,  and  transferred  the 
noto.^  And  a  purchaser,  having  tendered  the  balance  due,  and 
demanded  a  deed,  may,  upon  the  trial  of  an  ejectment  suit  against 
him,  pay  the  money  into  court,  without  interest  after  the  ten- 
der.* (a) 

§  24.  Even,  however,  where  this  more  liberal  practice  is  adopted, 
it  is  subjected  to  equitable  conditions  and  restrictions  in  favor  of 
the  legal  owner.  Thus  it  is  not  by  legal  right,  but  by  equitable 
defence,  that  one  holding  under  another  by  title-bond  can  resist 
ejectment;  and  generally  he  must  do  that  by  showing  full  per- 
formance, or  readiness  to  perform,  and,  if  he  has  failed  to  perform, 
it  is  incumbent  upon  him  to  show  a  waiver  of  his  default,  or  an 
equitable  excuse  for  it,  and  to  make  reparation,  in  some  way  or 
other,  by  compensation  or  damages.^    So  a  party,  who  has  an 

1  CoH'ms  r.  Robinson,  33  Ala.  91.  "  D'Arras  v.  Keyser,  26  Penn.  249. 

*  Young  V,  Montgomery »  28  Mis.  604 ;        *  Arguello  v.  Edinger,  10  Cal.  150. 
Traphagen  v,  Traphagen,  40  Barb.  537;        ^  Tompkins  t*.  Williams,  19  Geo.  572. 
Fattersoni^.  Wilson,  19  Penn.  380;  Tibeaa        >  Thompson   v,   McEinley,  47    Peon. 
V.  Tibeau,  19  Mis.  78.  353. 

'  Hill  V.  Still,  19  Tex.  76. 

(a)  But  where  the  defendants  alleged  a  tenth  of  the  value  of  the  improTements 

parol  gift  of  land  by  the  plaintiff's  ances-  made  br  their  ancestor.    Such  an  assess- 

tor  to  their  own ;  it  was  held  an  error  to  ment  of  damages,  in  an  action  of  eject- 

instruct  the  jury  that,  if  such  contract  was  ment,  is  not  only  novel,  but  impractiaible 

proved,  the;^  might  find  for  the  plaintiff,  and  dangerous.     Gill  v.   Gill,  37  Peon, 

upon  condition  tnat  he  should  pay  to  the  312. 
defendants,  withia  a  reasonable  time,  one- 
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equity  resulting  from  the  payment  of  a  part  of  the  purcliase-money, 
cannot  recover  in  ejectment,  without  a  tender  of  the  balance  of  the 
impaid  purchase-money ;  at  most,  he  can  only  have  a  conditional 
verdict.* 

§  25.  Ejectment  is  sometimes  provided  as  the  appropriate  rem- 
edy, in  case  of  purchase,  to  enforce  payment  of  the  price ;  *  or  to 
compel  specific  performance.^    And  this  without  previous  notice.^ 

§  26.  The  condition  annexed  to  a  recovery,  in  an  ejectment  for 
purchase-money,  is,  that,  upon  performance  of  the  condition,  the 
recovery  shall  be  released,  and  not  the  title  to  the  land.^  In  an 
ejectment  to  enforce  payment  of  an  instalment,  where  a  conditional 
recovery  is  had,  and  the  money  paid  in  accordance  with  the  find- 
ing ;  the  title  still  remains  in  the  plaintiff,  as  a  security  for  the 
payment  of  the  unpaid  instalment.^ 

§  27.  Where  the  plaintiff  brought  ejectment  on  his  legal  title, 
and  the  defendant  set  up  a  contract  for  the  purchase  of  the  land, 
and  tendered  the  balance  unpaid  of  the  purchase-money ;  held,  the 
plaintiff  was  entitled  to  judgment  for  nominal  damages  and  costs.^ 

§  28.  A  sold  land  to  B  for  $1,500,  a  deed  to  be  given  when  the 
whole  purchase-money  should  be  paid.  B  went  into  possession ;  but 
neglecting  to  pay  the  whole  purchase-money  when  due,  A  brought 
ejectment.  B  confessed  judgment,  to  be  released  on  payment  of 
the  balance  due,  which  was  $322.04,  on  or  before  a  certain  day. 
The  sum  was  not  paid  on  the  day,  but  was  tendered  a  few  weeks 
afterwards.    Held,  A  was  entitled  to  his  writ  of  possession.^ 

§  29.  In  ejectment  to  enforce  specific  performance  of  a  sale,  an 
award  of  judgment,  to  be  released  on  payment  of  a  certain  sum, 
is  not  an  ordinary  judgment  at  law,  but  contains  also  the  sub- 
stance of  a  decree  in  equity.  As  the  law  of  Pennsylvania  stood  in 
1839,  it  was  conclusive  of  the  rights  of  the  parties.  Subsequent 
legislation  has  had  no  retrospective  operation  to  divest  rights  thus 
vested.® 

§  30.  The  plaintiff  took  out  a  writ  of  hab,  fac.  poss.  on  such 
judgment,  which  was  returned  executed,  the  tenant  in  possession 
having  agreed  to  hold  under  the  the  plaintiff,  and  having  taken  a 

1  Chadwick  v.  Felt,  35  Penn.  305.  •  Ibid. 

*  Hamm  r.  Beaver,  31  Penn.  58  ;  Laner        ^  Cadwallader  i^.  Berkhciser,  32  Penn. 
V.  Lee,  42  ib.  1 65 ;  Tavlor  v.  Abbott,  41  ib.    43. 

352 ;  Hill  p.  OUphant,  ib.  364.  »  Chew  p.  Phillippi,  32  Penn.  205. 

*  Coraon  r.  Muloany,  49  Penn.  88.  '  Coughanour  v.  Bloodgood,  27  Penn. 

*  Bean  v.  Comstock,  32  III.  173.  285. 

*  Hamm  v.  Beaver,  1  Grant,  448. 
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lease  from  him.  .  field,  that,  when  the  writ  was  set  aside  by  the 
court  as  improvidently  granted,  the  tenant  was  thereby  restored 
to  his  condition  of  subordination  to  his  former  landlord  without  a 
writ  of  restitution.^ 

§  31.  An  ejectment  by  cestui  que  trust  to  compel  a  trustee  to 
execute  a  conveyance,  on  payment  of  the  purchase-money  by  the 
plaintiff,  is  in  the  nature  of  a  bill  in  equity,  involving  an  account 
of  the  rents  and  profits,  and  no  subsequent  action  of  covenant  for 
them  can  be  entertained.^ 

§  32.  In  ejectment  to  enforce  payment  of  unpaid  purchase- 
money,  the  plaintiff  recovered  a  judgment,  to  be  released  on 
payment  of  a  stipulated  sum  on  or  before  a  day  certain,  when  a 
good  and  sufficient  deed  was  to  be  delivered  to  the  defendant. 
Before  the  appointed  day,  the  defendant  obtained  an  award  of 
arbitrators  against  the  plaintiff  in  a  personal  action,  which  award 
was  a  lien  in  favor  of  the  defendant  on  the  plaintiff's  interest  in 
the  land.  The  arrears  of  purchase-money  were  not  paid  at  the  ap- 
pointed day.  The  plaintiff  filed  a  deed,  caused  it  to  be  tendered  to 
the  defendant,  sued  out  a  writ  of  possession,  and  obtained  possession 
of  the  land.  Held,  that,  by  the  failure  of  the  defendant  to  pay,  the 
plaintiff's  title  became  absolute ;  that  the  award  was  no  excuse, 
though,  had  the  defendant  paid  the  sum  due  into  court,  he  would 
have  extinguished  the  plaintiff  ^s  lien.^ 

§  33.  As  has  been  often  suggested,  in  the  action  of  ejectment, 
one  party  or  both  generally  rely  upon  documentary  evidence  of 
title.  Of  course  it  is  no  part  of  the  plan  of  the  present  work,  to 
consider  the  nature,  form,  and  effect  of  transfers  of  real  estate, 
which  is  of  itself  a  most  important  and  copious  subject.  The 
topic  is  here  considered,  only  under  the  precise  limitation  above 
referred  to.  (a)  ^ 

1  Cottghanoar  v.  Bloodgood,  27  Penn.        •  Cox  v,  Henry,  32  Penn.  18. 
285.  »  Waters  v.  Waters,  82  Penn.  307. 

(a)  Ejectment  may  be  maintained  upon  also  hare  a  bill  in  equity  to  compel  a  re- 

a  former  judgment  for  the  land.     Stevens  r.  conveyance,  under  St.  1849,  eh.  213.  Hand 

Hughes,  31  Penn.  381 ;  Peterman  v.  Hu-  v.  Robinson,  11  Gush.  289. 
Mng,  ib.  432.  A  party  may  rely  upon  a  ptdJte  grwi  w 

Or  upon  a  tax  title.   Townsend  v.  Dow-  noten/.    See  Gratz  p.  Bcates,  45  Penn.  495; 

ner,  32  Vt.  183.  Franklin,  &c..  p.  Hall,  16  B.  Mon.  472; 

And,  on  the  other  hand,  a  writ  of  en-  Schoenbcrgcr   r.  Baker,  22  Ponn.  398 ; 

try  will  lie  by  the  former  owner  of  land  Manny  v.  Smith,  10  Wis.  509. 
sold  for  non-payment  of  taxes,  if  he  have        Title  to  lands  from  the  State  draws  the 

tendered  the  proper  sum  to  the  purchaser  seisin  or  actual  legal  possession  to  it;  so 

within  two  years,  under    Massachusetts  that  a  party  is,  by  force  of  his  title,  in  po«- 

Bev.  Sts.  ch.  8,  ^32,  although  he  might  session,  until  an  ouster  or  disseisin  by  some 
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§  86.  The  most  frequent  claim  of  title  is  by  deed  of  convey- 
ance, (a)     Aa  ordinary  quitclaim  deed  will  maintain  ejectment, 

one  entering  with  an  adverse  claim.    Hoje  the  lot  in  1848,  droye  some  stakes,  and 

V.  Swan,  5  Md.  237.  cleared  away  some  brush  for 'the  purpose 

Ejectment  may  bo  brought   for  lands  of  erecting  a  dwelling-house.    Woodworth 

under  water,  granted  by  the  State,  for  a  v.  Fulton,  I  Cal.  295. 

certain  specific  use  which  requires  actual  It  is  held  in  the  United  States  court,  that 

<  ocapation.   Champlain,  &c.  Co.  v.  Valen-  the  plaintiff  in  ejectment  must,  in  ail  cases, 

line,  19  Barb.  484.  prove  a  legal  title  at  the  time  of  the  demise 

Where  the  plaintiff  relies  on  a  prior  pos-  laid  in  the  declaration,  and  not  a  mere 

aeasion  of  public  lands,  the  defendant  cannot  equitable  estate ;  and  the  practice,  in  some 

show  an  anterior  possession  in  a  stranger.  States,  of  permitting  ejectment  to  be  main- 

Pierry  v.  Sabin,  10  Cal.  22.  tained  upon  warrants  for  land,  and  upon 

Under  the  Miss,  statute  of  1822  (Hutch,  titles  not  complete  or  legal  in  their  charac- 

T>]g.  858),  a  certirtcate  issued  in  pursuance  ter,  can  in  nowise  afllect  the  jurisdiction  of 

of  an  act  of  Congress,  by.  any  legally  au-  courts  of  the  United   States.     Thus  the 

iho  ised  officer,  for  the  purchase  or  entry  of  holder  of  a  new  Madrid  certificate,  upon 

lands  belonging  to  the  United  States,  is  which  no  patent  had  issued,  cannot  recover 

snflicient  evidence  of  title  to  support  an  in  ejectment,  the  legal  title  being  in  the 

action  of  ejectment.    But  only  when  reg-  ecneral  government.    Fenn  t;.  Holme,  21 

ularly  issued  and  remaining  in  full  foi^ce  How.  481. 

and  ancancelled.    Davis  v.  Freeland,  32  Where  the  plaintiffs  in  an  action  of  eject- 

Mlas.  645.  ment  offered,  in  support  of  their  title,  two 

In  California,  a  mere  survey  and  mark-  patents  of  tracts  of  land,  called  **  Black 

ing  boundaries  is  not  possession  sufficient  Walnut  Thicket,"  and    *'  Content,"    and 

to  maintain  ejectment,  unless  made  so  by  also  a  deed  of  two  tracts  of  the   same 

romplyin^  with  the  statute  of  April  20,  names  (the  metes  and  bounds  describing 

IP52.    Bird  V,  Denison,  7  Cal.  297.  the  tracts  in  the  deed  not  being  identical 

If  one  be  in  possession  of  lands,  with  with  those  of  either  patent),  and  proved 

known  and  visible  boundaries,  and,  before  possession  by  their  ancestor  of  the  land 

possession  has  continued  long  enough  to  described  in  the  deed,  there  bein^  no  evi- 

raise  the  presumption  of  a  grant,  another  dence  of  any  adverse  claim ;  the  jury  were 

procures  a  patent  for  such  lands,  or  a  part  warranted  in  finding  that  the  land  described 

thereof;  from  that  time  the  time  of  pre-  in  the  deed  was  the  same  as  that  granted  by 

sumption  ceases  to  run.    Brown  i^.  Potter,  the  patents.  Carroll  v,  Carroll,  16  How.  275. 

Bash.  461.  In  reference  to  the  obsolete  assurance  of 

Where  two  grants  lap,  so  that  both  cover  Jine,  a  recent  case  in  New  York  decides, 

in  part  the  same  land,  the  possession  of  the  that  a  fine  has  no  validity,  unless  the  par- 

lappage  is  in  law  to  him  wno  has  the  better  ties  have  some  interest  in  the  land.    The 

title,  unless  there  be,  by  the  party  claiming  person  who  levies  it  must  have  a  freehold 

under  the  other,  an  actual  possession,  or  oy  right  or  by  disseisin ;  and  the  disseisin 

pouetsio  pedis,  thereon.    lb.  need  not  be  by  violence ;  but  where,  from 

If  two  grants  lap,  and  one  only  of  the  the  circumstances  of  the  case,  there  can  be 

claimants  be  seated  on  the  lapped  part,  the  no  violence,  the  law  will  infer  a  disseisin 

possession  of  the  whole  interference  is  in  from  such  other  acts,  as  show  that  the  pos- 

nim ;  possession  of  a  part  of  the  land  in-  session  is  adverse  and  hostile  to  that  of  the 

daded  in  both  deeds  being  possession  of  true  owner.    McGregor  v,  Comstock,  16 

the  whole.  McCormick  i;.  Munroe,  3  Jones,  Barb.  427. 

382.  A  part^  may  claim  under  an  ancient  vole 

If  a  patent  was  obtained  under  such  cir-  of  proprietors.    Gloucester  v.  Gaffncy,   8 

camstances  as  would  make  the  grantee  in  Allen,  1 1 . 

it  a  trustee ;  such  circumstances  must  be  In  general,  the  plaintiff  must  show  title 

set  np  in  the  answer  to  an  action  for  pos-  from  the  State,  or  possession  of  himself  or 

session,  with  the  same  particularity  that  the  person  under  whom  he  claims.   Graves 

would  be  necessary  in  a  bill  of  chancery,  v.  Amoskeag,  &c.,  44  N.  H.  462. 

Carman  v.  Johnson,  20  Mis.  108.  (a)  A  deed  may  be  conditional,  as  well 

A  ]>erBon  claiming  title  to  a  lot  in  San  as    absolute.    A    grantee,  who  has    per- 

Francisco,  nnder  an  alcalde's  grant,  made  formed  for  a  time  an  agreement  to  support 

in  1847,  cannot  maintain  a  possessory  ac-  the  grantor,  and  who  is  ready  to  continue 

tion,  or  an  action  of  ejectment,  against  one  such  performance,  may  maintain  ejectment 

in  the  actual  possession,  when  it  only  ap-  against  the  grantor.    Spalding  t;.  Hallen- 

pean  that  the  alcalde's  grantee  went  upon  beck  30  Barb.  292, 

ID* 
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if  the  grantor  could  have  done  so.^  So  whei*e  a  person,  having  a 
quitclaim  deed  from  one  who  held  by  deed  of  warranty,  made 
entry,  and  then  conveyed  to  the  demandant ;  held,  the  latter  had 
such  seisin  as  would  maintain  a  writ  of  entry  against  a  wrong- 
doer.^ And  one  who  enters  under  a  deed  with  warranty,  pur- 
porting to  convey  the  fee,  is  presumed  to  enter  claiming  according 
to  such  title,  and  may  maintain  a  writ  of  entry,  though  his  prede- 
cessors had  an  estate  less  than  a  freehold.^  A  deed  gives  color  of 
titled  It  is  held  to  be  admissible  in  evidence,  though  not  re- 
corded. Notice,  which  is  equivalent  to  recording,  may  be  subse- 
quently proved.^ 

§  36.  If  a  grantee  in  an  absolute  deed  leave  his  grantor  in 
possession,  the  latter  becomes  his  quasi  tenant,  and  may  be  joined 
in  an  action  of  ejectment  against  him.^ 

§  37.  But  a  recorded  deed  does  not  disseise  the  owner,  unless 
the  grantor  occupy  some  part  of  the  premises.^  So,  in  ejectment, 
a  deed  from  one,  who  is  not  shown  to  have  had  any  interest  in 
the  land,  is  inadmissible  in  evidence.^  And  a  mere  entry  upon 
land,  under  a  deed  defectively  executed,  not  followed  by  any  acts 

1  Sullivan  t*.  Davis,  4  Cal.  291 ;  Dow-  ^  Rosa  v.  Hole,  27  Ul.  104.    See  Hill  v. 

ner  v.  Smith,  24  ib.  123.  Ericke,  U  Wis.  442. 

«  Edmunds  v.  Griffin,  41  N.  H.  .529.  •  Patch  v,  Keeler,  1  Williams,  252. 

*  Melcher  v.  Flanders,  40  N.  H.  139.  ?  Putnam,  &c.  i7.  Fisher,  38  Maine,  3S4. 

*  Dickenson  v.  Brecden,  30  111.  279.  *  Shrack  u.  Zublcr,  34  Pcnn.  38. 

Questions  also  arise,  in  connection  with  An  old  mortga^,  witbont  possession,  is 

deeds  of  mortgage.    See  Koons  v.  Steele,  no  defence  in  ejectment.   Moreau  t^.  Deiche- 

19  Penn.  203.  mendy,  18  Mis.  522. 

A  purchaser  under  the  foreclosure  of  a  A  mortgage  is  a  good  defence  witbont 

mortgage,  made  by  the  party  disseised,  disclaimer  of  an  absolute  title.    Hoxie  r. 

has,  and  can  assert,  precisely  his  rights.  Finney,  11  Gray,  511.    See  Sheridan  p. 

Clnte  r.  Voris,  31  Barb.  51 1.  Welch,  8  Allen,  166. 

A  conditional  judgment  in  a  writ  of  A  writ  of  entry  will  not  lie  in  favor  of  a 

entry  on  a    mortgage,  followed  b^  fifty  second  mortgagee  against  a  tenant  of  a 

years'  quiet  and  peaceable  possession  by  prior  mortgagee,  who  has  taken  possession 

the  mortgagee,  is  sufficient  evidence  of  an  for  condition  broken.    Batcheller  v\  Pratt, 

absolute  title,  without  proof  that  possession  10  Gush.  185. 

was  ever  delivered  to  him  under  such  judg-  A  demandant  is    not  precluded  from 

ment  by  legal  process.    Creighton  v,  rroc-  maintaining  his  writ,  by  having  mortgflged 

tor,  12  Cush.  433.  the  land  pending  the  action.    Woodman 

In  eiectmcnt  to  try  title,  where  a  mort-  v.  Smith,  37  Maine,  21. 

Sage  has  been  paid  under  a  mistake,  the  A  title  acquired  by  the  tenant,  without 
efendants,  whose  only  equity  grows  out  of  the  concurrence  of  the  demandant,  after 
this  mistake,  cannot  have  a  conditional  ver-  the  commencement  of  a  real  action,  al- 
diet  found  for  the  plaintiflfs,  requiring  them  though  pleaded  at  the  first  term  after  it  is 
to  pay  the  mortgage  before  they  can  gain  acquired,  will  not  bar  the  defendant, — espe- 
possession.  The  verdict  should  be  for  the  cially  when  it  is  merely  a  title  under  a 
plaintiffs,  unconditionally.  If  the  mistake  mortgage,^ even  if  the  tenant  has  given 
had  never  been  made,  the  mortgage  would  the  demandant  notice  that  he  is  in  posses- 
be  no  protection  to  the  defendants.  Peters  sion  for  the  purpose  of  foredosare.  Curtis 
V.  Florence,  38  Pean.  194.  v.  Francis,  9  Cush.  427. 
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of  ownership  or  continued  possession,  will  not  sustain  a  writ  of 
entry.^ 

§  38.  When  one  enters  upon  land,  under  a  deed  giving  definite 
and  certain  boundaries,  the  possession  of  any  part  is  a  possession  of 
the  whole,  though  the  deed  be  not  recorded.^  (a)  But  such  pos- 
session may  be  disproved.^ 

§  88  a.  A  conveyed  to  B  a  tract  of  land,  excepting  therefrom  the 
land  within  its  boundaries,  which  was  included  in  the  highway.' 
Held,  A  could  mahitain  ejectment  against  B,  for  an  encroachment 
on  the  land  excepted.^  And  a  party  cannot  recover  under  a  deed 
which  does  not  include  within  its  description  the  property  claimed, 
although  the  party  under  whom  he  claims,  holding  by  a  deed  witti 
a  similar  description,  may  have  acquired  title  by  adverse  possession 
or  otherwise.*^ 

§  89.  Where  the  defendants  show  no  title,  and  the  plaintiff  is  in 
possession,  they  cannot  rely  on  the  invalidity  of  his  documentary 
title.^  But  if  the  demandant  offer  no  evidence  of  title  beyond 
possession,  the  defendants  may  show  that  the  conveyances  under 
which  he  claimed  did  not  include  the  land  in  dispute,  and  that 
the  entry  made  by  his  grantor  was  not  under  claim  of  title.^ 

§  40.  A  plaintiff,  who  had  no  title  at  the  time  of  bringing  suit, 
cannot  recover  on  the  strength  of  a  deed  of  confirmation  made  to 
him  before  the  trial.^  But  a  deed  of  land  from  A  to  B,  in  1822, 
the  consideration  money  being  paid,  the  grant  for  which  was  not 
issued  until  1831,  vests  a  title  sufficient  to  support  ejectment,  as 
against  a  subsequent  sherifl*'s  decd.^  And  if  the  party  has  a  deed 
from  A,  and  also  one  from  B,  who  claimed  under  A,  it  is  imma- 
terial whether  the  deed  from  A  to  B  be  good  or  bad.^^ 

§  41.  Ejectment  does  not  lie  upon  a  grant  by  one  disseised  ;  ^^ 
nor  without  proof  of  title,  or  claim  of  title  and  possession,  in  the 
grantor.  But  possession  under  color  of  title  for  eight  or  ten 
years  is  sufficient.^^ 

'  Nichols  V.  Todd.  2  Gray,  568.  ?  Edmands  r.  Griffin,  41  N.  H.  529. 

'  Spaalding  v.  Warren,  25  Vt.  316.  See  ^  Shrack  v,  Zobler,  34  Pcnn.  38. 

Baird  v.  Bell,  1  Duv.  (Ky.),  384.  ^  Hand  u.  McKinnej,  25  Geo.  648. 

*  Gardner  v.  Gooch,  48  Maine,  487.  ^^  Prcseott  v.  Jones,  29  Geo.  58. 

*  £u  V.  Daily,  20  Barb.  32.  ii  Mosher  v.  Yost,  33  Barb.  277. 

*  Menkins  v,  Blamenthal,  19  Mis.  496.  ^^  pominy  v,  MiUer,  ib.  386. 

*  Boyreau  v.  Campbell,  1  McAU.  C.  C. 
(Cai.),  119. 

(a)  Where,  nnder  a  deed,  one  makes  claiming  by  sabseqnent  entry  on  the  nncn- 
the  first  entry,  and  part  of  the  land  is  on-  closed  part,  with  mere  color  of  title.  Hicks 
Mdosed,  he  has  a  better   title  than  one    v.  Coleman,  25  Cal.  130. 
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§  42.  The  defendant  in  ejectment,  as  well  as  the  plaintiff,  may 
claim  under  a  deed  and  conformable  possession.^  A  legal  sub- 
sisting title,  outstanding  in  another,  defeats  the  plaintiff.  As,  for 
example,  a  deed  to  an  illegitimate  son  of  the  father  of  the  plain- 
tiff, delivered  bj  putting  it  on  record  for  his  benefit,  although  tlie 
minor  die  before  coming  of  age.^  And,  on  the  other  hand,  the 
plaintiff  may  offer  in  evidence  a  deed  to  the  defendant,  to  explain 
the  latter's  possession.^  Or  prove  that  the  defendant,  at' the  time 
he  executed  a  deed  relied  on  by  the  plaintiff,  stated  that  the  land 
conveyed  was  the  same  as  that  on  which  the  defendant  lived,  there 
being  no  variance  between  the  deed  and  the  declaration  in  the 
writ* 

§  43.  Where  the  defendant  is  proved  to  be  in  possession,  and  the 
plaintiff  produces  registered  deeds  showing  an  apparent  chain  of  ti- 
tle from  the  lessor's  ancestor  to  the  defendant ;  it  is  primd  facie  evi- 
dence that  the  defendant  is  in  possession,  claiming  under  such  title.^ 

§  44.  Where  a  person  made  a  deed  to  A  of  a  life-estate  in  unoccu- 
pied land,  and  A  conveyed  to  B  in  fee ;  held,  B  was  not  precluded, 
by  the  rule  of  practice  in  ejectment,  from  denying  the  title  of  A,  ex- 
cept as  to  the  life-estate ;  and  that  the  heirs  of  A  could  only  recover 
by  showing,  either  that  tlieir  ancestor  had  a  deed  purporting  to 
convey  a  fee,  or  that  he  was  in  possession,  claiming  a  fee.^ 

§  45.  Fraud  may  be  set  up  for  the  first  time,  in  an  action  of 
ejectment,  to  impeach  a  deed.^ 

§  46.  Questions  often  arise,  relating  to  adverse  title,  and  the 
right  of  recovery  in  ejectment,  where  the  parties  stand  in  the 
relation  of  vendor  and  purchaser.     See  §§  16, 18. 

§  47.  The  distinction  is  made,  that  one  in  possession  under  an 
executory  contract  may  hold  adversely  as  against  strangers.  But 
his  possession  is  not  adverse  to  the  vendor,  until  after  perform- 
ance.^ Thus  a  vendee  entering  into  possession,  under  a  con- 
tract of  purchase,  with  an  unconditional  bond  for  title  to  be 
given  at  a  stipulated  time,  does  not  hold  adversely  to  the  vendor 
until  the  purchase-money  is  paid.^ 

1  Schnyler   v.  Marsh,  37    Barb.    350 ;  '  Reynolds  ».  VDas,  8  Wis.  471  (under 

Holbrook  v.  Brenner,  31  III.  501.  the  Code).    See  Judd  v,  Gibbs,  3  Gray, 

'i  Masterson  r.  Cheek,  23  III.  72.  539. 

«  McMinn  v.  Maves,  4  Cal.  209.  «  Vrooman  v.  Shepherd,  14  Barb.  441 ; 

*  Wilkerson  v.  Moulder,  15  Mis.  609.  McClanahan  v,  Barrow,  27  Miss.  664 ;  Se* 

*  Register  v,  Howell,  3  Jones,  312.  crest  t\  M'Kenna,  6  Rich,  Eq.  72. 

^  Worsley  v,  Johnson,  5  Jones,  72.  *  Stamper  v.  Griffin,  12  Geo.  450. 
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§  48.  Wliere  the  plaintiff  was  in  possession  several  years,  claim- 
ing title,  and  the  defendant  went  into  possession  under  a  con- 
tract, whereby  ho  agreed  to  purchase  the  improvements  of  the 
plaintiff  and  his  title,  as  soon  as  it  should  be  settled,  should  it 
prove  to  be  good,  the  contract  reciting  that  the  title  was  then  in 
dispute ;  held,  abundant  evidence  of  title  in  the  plaintiff  to  sus- 
tain an  action  of  ejectment  against  the  defendant,  aside  from  the 
rights  of  the  defendant  under  the  contract.^ 

§  49.  An  execution^  as  well  as  a  voluntary  conveyance,  may  be 
the  foundation  of  adverse  title.^  Thus,  in  ejectment  brought  by 
tlie  execution  defendant,  to  recover  land  levied  on  aud  sold  by 
the  sheriff,  against  the  purchaser  at  the  sheriff's  sale  ;  such  pur- 
chaser need  only  show,  primd  facie,  a  judgment,  execution,  sale, 
and  sheriff's  deed.*  (a) 

§  50.  This  form  of  title  often  involves  questions  relating  to  an 
alleged  fraudulent  conveyance. 

§  51.  In  Massachusetts,  a  writ  of  entry  lies,  under  Stat.  1844, 
ch.  107,  §  4,  to  recover  possession  of  real  estate  taken  on  execu- 
tion against  a  debtor,  who  has  purchased  it,  and  caused  it  to  be 
conveyed  to  a  third  person,  in  order  to  secure  it  from  his  creditors, 
only  when  the  estate  has  been  set  off  by  appraisement  to  the  judg- 
ment creditor ;  and  not  when  the  estate,  being  an  equity  of  re- 
deeming land  mortgaged,  has  been  sold  on  execution.^ 

§  51  a.  Land  belonging  to  A  was  attached  at  the  suit  of  HoUis 
B.,  which  name  was  used,  by  mistake,  for  Horace  B.  While 
under  attachment,  A  conveyed  the  land  to  C.  In  the  suit, 
judgment  and  execution  were  recovered,  and  the  land  duly 
levied  upon.  Held,  C  could  not  recover  the  land,  whether  evi- 
dence was  or  was  not  admissible  to  show  the  mistake.^ 

§  52.  Under  the  Iaw  of  Maryland,  where  the  distinction  be- 
tween law  and  equity  is  accurately  preserved,  a  plaintiff,  who  has 
both  sold  and  bought  the  land  in  question  on  execution,  cannot, 
in  a  subsequent  ejectment,  introduce  parol  evidence  that  the  de- 

1  spencer  v.  Tobey,  22  Barb.  260.  man,  44  N.  H.  431 ;  Blain  i;.  Coppedge, 

*  See  Spanlding  i^.  Goodspead,  39  Maine,  16  Mis.  495. 

564;   Wilson  v.  Palmer,   18  Tex.  592;  •  Mercer  ».  Doe,  6  Ind.  80. 

Hill  V.  OHphant,  41  Penn.  364 ;  Gaott  v.  *  Foster  v,  Durant,  2  Gray,  538. 

Cowan,  27  Ala.  582  ;  Bank,  &c.  v.  East-  *  Emerson  v.  Collamore,  33  Maine,  581. 

(a)  In  England,  the  writ  of  elegit,  with    turn,  as    against   the  judgment   debtor, 
the  inquisition  and   return  thereupon,  is    Martin  v.  Smith,  3  H.  &  N.  959. 
conclosiTO  proof  of  title  prior  to  the  re- 
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fondant's  title,  which,  upon  the  face  of  his  deed,  was  held  in  trust 
for  his  wife  and  children,  was  so  held  in  fraud  of  creditors.^ 

§  52  a.  An  officer's  deed,  under  an  execution  against  a  third 
party,  is  not  admissible  in  favor  of  a  defendant  in  ejectment, 
without  proof  tliat  he  thereby  acquired  some  title.* 

§  53.  Where  a  purchaser  at  sheriff's  sale  was  guilty  of  actual 
fraud  in  making  the  purchase,  the  tenant  in  ejectment,  claiming 
under  him,  is  not  entitled  to  a  return  of  the  purchase-money, 
either  before  suit  or  by  a  conditional  judgment,  from  the  assignee 
of  tlie  insolvent  seeking  to  vacate  the  sale.^ 

§  53  a.  In  Maine,  the  proceedings  should  be  by  bill  in  equity, 
and  not  by  writ  of  entry,  for  the  recovery  of  land  by  one,  who 
claims  title  under  a  levy  against  a  debtor  having  only  an  equitable 
interest.* 

§  54.  As  has  been  already  explained,  the  object  of  the  action 
of  ejectment  is  to  recover  possession  of  the  land  in  question. 
Possession,  or  the  right  of  possession,  therefore,  on  the  part  of 
the  respective  parties  to  the  action,  becomes  a  most  material 
inquiry.^  (a)  When  an  ejectment  is  brought  against  a  party 
in  possession,  by.  one  who  has  never  had  actual  possession, 
and  none  is  shown  in  his  grantor  at  the  date  of  the  grant ;  the 
claimant  must  go  back  and  show  that  some  one,  iinder  whom  be 
claims,  had  at  one  time  possession  and  title,  or  at  least  the  latter, 
and  that  he  has  succeeded  absolutely  to  all  such  right.^  On  the 
other  hand,  the  demandant  who  shows  a  possession  of  himself  or 
those  under  whom  he  claims,  prior  in  time,  is  entitled  to  recover 
against  a  tenant,  who  shows  no  title,  but  merely  possession  at  the 
time  of  suit  brought ;  although  such  demandant  may  be  a  wrong- 
doer as  to  the  real  owner.^    So  a  party  in  quiet  possession  caimot 

1  Smith  V.  McCann,  24  How.  398.  •  Bartow  ».  Draper,  5  Daer,  130. 

3  McGarrity  v,  Byington,  12  Cal.  426.  "^  Hubbard  o.  Little,  9  Cush.  475 ;  Nagle 

>  McCaskey  t;.  Graff,  23  Penn.  321.  v.  Macy,  9  Cal.  426.     See  Bird  v,  Lisbros, 

*  Eastman  v,  Fletcher,  45  Maine,  302.  ib.  1  ;  ^Perkins  v.  Blood,  36  Verm.  273; 

^  See  Sheik  v,  M'£lroy,  20  Penn.  25.  Schultz  v.  Amot,  33  Mis.  172. 

(a)  A  person  in  possession  is  presumed  session  at  the  instant  when  the  distarfoance 

to  have  acquired  the  title  which  the  people,  occurred,  and  that  he  has  suffered  a  real 

in  their  capacity  of  sovereign,  once  held,  disturbance,  either  in  fact  or  in  law,  within 

But  when  the  people  are  plaintiffs,  it  seenUf  a  year  before  the  suit  was  bron^^ht.    Mil* 

the  presumption  in  the  defendant's  favor  is  lard  v.  Richard,  13  La.  An.  572. 

shifted  to  the  other  side,  on  showing  that  An  action  of  jactitation  cannot  be  main* 

the  possession  has  been  vacant  at  any  time  tained  by  a  party  not  in  possession.    Ar- 

within   forty   years.      People    i;.   Trinity  rowsmith  v.  Durell,  14  La.  An.  849, 

Church,  22  N.  Y.  (8  Smith),  44.  In  California,  in  an  action  of  ejectment 

In  Louisiana,   to  sustain  a  possessory  to  settle  title,  the  plaintiff  must  have  pos- 

action,  it  is  incumbent  upon  the  plaintiff  session.    Lyle  v,  Rollins,  25  Cal.  437. 
to  prove  that  he  had  real  and  actual  pos- 
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be  legally  dispossessed  by  force,  although  he  cannot  show  a  perfect 
title.^  And  the  person  owning  the  title  to  land  is  constructively 
in  possession,  until  some  adverse  claimant  goes  into  the  occtt- 
pancy,  with  intent  to  claim  the  fee,  as  against  the  true  owner ; 
manifested  by  declarations  or  by  acts  of  ownership,  which  are 
open,  notorious,  and  visible.^  But  ejectment  cannot  be  main- 
tained for  land  of  which  the  plaintiff  is  himself  in  possession.^ 

§  55.  Substantially  the  same  proposition  is  stated  in  the  terms, 
that  possession  will  sustain  an  action  against  an  intruder;^  that 
possession  gives  a  primd  facie  title ;  *  that  possession  wiUi  color 
of  iiUe  is  sufficient,  unless  a  better  title  is  shown  in  defence.^ 
So  it  is  held,  that  mere  possession  is  sufficient,  though  a  title  in 
fee  is  alleged.^  So  a  person  evicted  from  possession  can,  without 
showing  any  title  in  himself,  maintain  an  action  against  the 
grantee  of  his  disseisor,  who  is  also  without  title.^  So  a  defend- 
ant without  valid  title  cannot  put  the  plaintiff,  who  was  in  pos- 
session until  dispossessed  by  the  defendant,  with  a  claim  of  right, 
to  proof  that  he  has  not  conveyed  away  his  title.^  In  ejectment,  a 
prior  occupancy  is  a  sufficient  title  against  a  wrong-doer ;  though 
the  evidence  must  show  a  continuous  possession,  or  at  least  that  it 
was  not  abandoned,  in  order  to  entitle  the  plaintiff  to  recover 
merely  by  virtue  of  such  possession  .^^ 

§  56.  Possession,  to  justify  a  claim  of  title  in  ejectment,  must 
be  adverse.  The  subject  of  adverse  possession,  therefore,  lies  at 
the  foundation  of  tlie  particular  remedy  which  we  are  now  con- 
sidering. Adverse  possession  is  equivalent  to,  or  commences 
with,  disseisin  or  ojister.  ^'  An  ouster  is  a  wrongful  dispossession 
or  exclusion  of  a  party  from  real  property,  who  is  entitled  to  the 
possession."  ^^  (a)  Like  other  wrongful  acts,  it  is  held  that  ouster 
may  be  committed  by  an  offerU.^^ 

§  57.  It  is  the  general  rule,  though  in  many  States  altered  by 
statute,  that  land  cannot  be  conveyed  which  is  at  the  time  (and 

1  Ladd  V.  Stercnson,  1  Cal.  18.  ?  Jbid. 

*  Morrison  v.  Hays,  19  Geo.  294.  '  Clute  r.  Voris,  31  Barb.  511. 

*  Kribbe  v.  Downing,  25  Penn.  399.  *  Rossoll  v.  Brooks,  1  Williams,  640. 

*  8haiDvraj  17.  Phillips,  22  Penn.  151.  ^^  Wilson  v.  Palmer,  18  Tex.  592. 

*  Hntcfainson  v.  Perley,  4  Cal.  33  ;  ^^  Per  Butler,  J.,  Newell  v.  Woodruff  30 
Hicks  V.  Davis,  ib.  67  ;  Plume  v.  Seward,  Conn.  497. 

ib.  94.  ^  Munson  v.  Monson,  ib.  425. 

*  Winans  r.  Christy,  4  Cal.  70. 

(a)  In  Vermont,  an  entry  upon  land  by  bound  to  take  notice,  at  the  peril  of  losing 
a  stranger,  under  tUim  of  right,  is  an  ac-  his  estate,  after  fifteen  years.  Whitney  v. 
toal  eviction  of  the  owner,  of  which  he  is    French,  25  Vt.  663. 
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continues  to  be),  in  the  actual  adverse  possession  of  another.^ 
But  the  mere  purchase  of  an  outstanding  invalid  claim  does  not 
make  an  adverse  possession  less  hostile  to  the  true  title,  nor  devest 
a  title  already  complete  under  the  Statute  of  Limitations.^ 

§  58.  An  entry,  to  constitute  an  ouster,  and  give  possesion, 
must  be  with  claim  of  title ;  but  such  claim  need  not  be  under  a 
deed  or  other  writing.  If  under  a  deed,  the  possession  may 
extend  further  than  the  precise  boundaries  described  in  it^  A 
hostile  invasion  of  another's  rights  is  one  of  the  elements  of  title 
by  adverse  possession ;  if  there  be  consent  on  the  part  of  the 
owner,  the  entry  for  the  purpose  of  doing  the  act  is  not  tortious. 
Tiie  possession  must  be  actual,  adverse,  exclusive,  and  continuous, 
and  under  claim  of  title,  to  authorize  the  presumption  of  a  deed ; 
and  these  facts  are  questions  for  the  jury.^ 

§  59.  There  are  various  exceptions  to  the  rule  of  title  by 
adverse  possession.  Thus,  upon  a  universally  recognized  ground 
of  public  policy,  there  can  be  no  adverse  possession  against  the 
commonwealth.^  So,  whether  a  possession  is  adverse,  depends 
upon  the  intention  with  which  it  was  taken  and  held.  If  taken 
in  subordination  to  the  title  of  another,  it  cannot  be  changed  into 
an  adverse  possession  by  the  party  himself,  except  by  a  disclaimer, 
and  an  assertion  of  an  adverse  title,  with  notice  thereof  to  the 
party  under  whom  he  entered.  Thus  an  open,  exclusive,  and 
uninterrupted  possession  of  land  for  more  than  twenty  years, 
taken,  held,  and  claimed  under  a  parol  gift  from  the  plaintiff  for  a 
life  not  yet  terminated,  is  not  such  an  adverse  possession  as  will  bar 
an  action.  Such  entry  and  claim  are  a  recognition  of  the  con- 
tinued existence  of  a  subsisting  title  in  the  legal  owner,  and  aa 
admission  of  holding  in  subordination  thereto.^  So  where  a  party 
has  taken  possession  by  a  lawful  title,  and  holds  over  after  his  right 
has  expired,  this  possession  is  not  adverse  to  the  reversioner.^  (a) 
So  where  a  grantor  enters  and  occupies  for  non-payment  of  ground- 
rent,  under  and  by  virtue  of  the  deed ;  such  entry  and  occupation 

1  Eincheloe   v.  Tracewells,    11  Gratt        *  Armstrong  v.  Bisteaa,  5  Md.  S56. 
587.  ft  Koincr  v.  Rankin,  11  Gratt.  420. 

*  Owens  i;.  Myers,  20  Penn.  134.  *  Clark  v.  McClnro,  10  ib.  305. 

'  Kincheloe   v.  Tracewelis,    11  Gratt        ?  Day  ^j,  Cochran,  S4  Mbs.  261. 
687. 

(a)  Before  1829,  a  deed  was  made,  con-  in  1849.    Held,  the  possession  of  B  did 

ferring  a  life-estate  in  land  upon  A  and  his  not  become  advene  to  those  having  the  le- 

wife ;  and  about  this  time  A  conveyed  in  maindcr,  until  aAer  the  death  of  A's  wiio. 

fee  to  B.    The  wife  survived  A,  and  died  Todd  u,  Zachaiy,  1  Biub.  £q.  286. 
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do  not  constitute  an  adverse  possession,  as  against  the  grantee  or 
those  claiming  under  him ;  nor  will  the  declaration  of  the  grantor, 
made  to  a  stranger,  afier  he  had  been  in  possession  seventeen 
years,  that  in  four  years  more  he  should  have  title  by  lapse  of 
time,  affect  the  nature  of  the  previous  occupancy,  even  if  it  should 
that  of  the  future.^ 

§  60.  In  reference  to  the  general  nature  of  the  possession  which 
may  be  claimed  as  adverse,  it  is  held  that  there  must  be  an  actual 
band  fide  occupation  or  possessio  pedis ^  a  subjection  to  the  will 
and  control  of  the  possessor ;  not  mere  assertion  of  title,  and 
casual  acts  of  ownership,  such  as  recording  deeds,  paying  taxes, 
etc.  But  occupation  of  a  part  of  the  land  marked  by  distinct 
boundaries  is  sufficient.  Neither  cultivation  nor  any  particular 
kind  of  enclosure  is  necessary,  if  the  land  is  subjected  to  the 
party's  use  in  the  manner  indicated.^  Or,  as  is  elsewhere  held, 
actual  possession,  or  a  civil  or  legal  possession,  preceded  by  a 
natural  possession  in  the  plaintiff  or  his  authors^  is  necessary  to 
sustain  the  possessory  action.^ 

§  61.  Possession,  however  short,  will  maintain  an  action,  unless 

the  defendant  explain  it,  or  show  a  prior  possession  or  title  in 

himself  or  a  third  person.*    Where  the  evidence  shows  possession 

by  tlie  same  party  at  two  periods,  the  presumption  is,  that  it  was 

the  same  in  the  interval.^    So,  on  the  other  hand,  uncontradicted 

proof,  that  the  defendant  commenced  building  a  brick  house  on 

the  premises  in  1848,  and  that  he  and  his  family  had  resided  in 

it  since  1849  or  1850,  the  trial  taking  place  in  1858,  is  sufficient 

evidence  of  possession  at  the  time  the  suit  was  brought,  which 

was  in  September,  1856.^ 

§  62.  As  we  have  already  suggested,  the  question  of  adverse 

possession  is  for  the  jury.^    Thus,  in  reference  to  the  possession  of 

the  defendant.^  So  a  question  of  mixed  possession  is  for  the  jury.^ 

So  it  is  open  to  a  jury  to  infer,  from  proof  that  the  defendant  in 

ejectment  was  living  on  a  portion  of  a  lot  of  land,  that  he  claimed 

the  whole  of  it.^^    So  the  question  of  a  change  in  the  nature  of  a 

party's  possession.    Thus  the  defendant  in  ejectment  took  one  to  a 

1  McCnu^en  v,  Roberts,  19  Penn.  390.  "  Goodhue  v.  Baker,  22  HI.  262. 

See  Coming  r.  Troy,  &c.,  39  Barb.  311.  ?  Qage  v.  Smith,  27  Conn.  70. 

>  Plume  V.  Seward,  4  Cal.  94.  ^  Scisson  v.  M'Lane,  12  Geo.  166. 

*  Searles  v.  Costitlo,  12  La.  An.  203.  *  O'Hara  v.  Richardson,  46  Pcnn.  385. 

*  Potter  V.  Knowles,  5  Cal.  87.  w  Fitegerald  v,  Williams,  24  Geo.  843. 

*  People  V.  Trinity  Church,  22  N.  Y.  (8 
Smitii),  44. 
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cabin,  which  was  the  only  building  on  the  place,  let  him  the  land 
for  a  year,  then  nailed  up  the  cabin,  and  both  retired,  the  tenant 
being  charged  not  to  divulge  the  transaction.  Held,  if  this  was 
colorable  merely,  it  was  no  change  of  any  previous  possession,  and 
the  question,  whether  it  was  or  not,  should  be  left  to  the  jury.^ 

§  63.  Adverse  possession  being  thus  for  the  most  part  a  ques- 
tion of  fact,  depending  on  act  and  intent,  much  latitude  is 
usually  allowed  in  the  introduction  of  evidence  which  bears  upon 
these  points.  Thus  the  plaintiff  may  show  his  claim  of  title  to 
explain  his  possession.^  So  a  defendant  may  prove  bis  own  act  of 
taking  possession,  to  show  its  character  and  extent,  as  well  as  his 
purpose  in  doing  so,  as  that  was  at  the  time  manifest,  from  his 
own  concurrent  declarations.^  But,  under  some  circumstances, 
parol  evidence  is  held  inadmissible  as  to  adverse  possession.^ 

§  64.  It  has  already  appeared,  that  the  possession  necessary  to 
give  seisin,  and  establish  the  requisite  title  in  ejectment,  may 
be  constructive  or  implied^  as  well  as  actual.  And  this  priiiciple 
is  affirmed  in  many  of  the  States  by  express  statutes,  which  at- 
tempt to  define,  usually  in  conformity  with  previous  judicial  decis- 
ions, what  precise  acts  shall  constitute  constructive  possession.^ 
*  §  65.  Much  strictness  is  sometimes  adopted  upon  this  subject^ 
Prior  possession  is  held  insufficient,  without  compliance  with  the 
statute  concerning  possessory  actions,  or  proof  of  actual  bond 
fide  occupation.  Mere  entry,  without  color  of  title,  accompanied 
by  a  survey  and  marking  of  boundaries,  is  insufficient." 

§  66.  So,  to  maiiiitain  au  action  upon  the  ground  of  adverse 
possession  bt/  the  defendant;  he  must  have  actual  adverse  and 
exclusive  possession.^  Thus  an  action  may  be  maintained,  by  the 
owner  of  land  subject  to  a  highway,  against  a  railroad  company 
who  appropriate  the  land  for  their  own  purposes.^  But  an  action 
does  not  lie  against  a  city,  for  land  used  as  a  public  street,  not- 
withstanding the  grading,  paving,  and  cleaning  of  the  street  by  the 
city ;  these  acts  involving  no  possession  or  claim  of  title.^    So 

1  OliTor  w.  Williams,  25  Geo.  217.  '    •  See  Royall  v.  Lisle,   15  Geo.  545; 

a  Piercy  u.  Sabin,  10  Cal.  22.  Wood  v.  M'Guire,  15  Geo.  202;   Shci 

'  Hood  ».  Hood,  2  Grant.  229.  v,  M'Elroy,  20  Penn.  25. 

*  Paslev  t?.  English,  10  Gratt.  236.  t  Murphy  v,  Wallingford,  6  Cal.  M. 

»  Royall  r.  Lisle,  15  Geo.  545;  O'Hara  »  Schuyler    v.  Marsh,  37  Barb.  S50; 

V.  Richardson,  46  Penn.  885;    Hollings-  Girard  v.  New  Orleans,  13  La.  An.  295 1 

head  v.  Naumair,  45  Penn.  141 ;  People  t-.  Eaton  v,  Jacobs,  49  Maine,  559. 

Batchelder,  27  Cal.  72  ;  Doolittlc  v.  Tice,  »  Lozier  v,  N.  Y.  &c.,  42  Barb.  465. 

41  Barb.  181 ;  Gardner  v.  Gooch,  48  Maine,  ^^  Comerhoven  v,  Brooklyn,  38  Baib.  9. 
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where  the  ancestor  of  the  demandant  was  disseised,  and  neither 
the  demandant  nor  his  ancestor  entered  or  demanded  possession 
afterwards,  nor  did  any  other  similar  act  to  assert  his  title,  while 
the  defendants,  who  were  not  the  original  disseisors,  were  on  the 
land ;  they  cannot  be  charged  as  disseisors  and  tenants  of  the 
freehold,  at  the  election  of  the  demandant,  and  are  not  liable  as 
such,  if  they  neither  have  nor  claim  any  freehold  interest  in  the 
demanded  premises.^  So  an  admission  of  the  plaintiff's  title  is 
not  sufficient  ground  for  a  judgment  against  the  defendant.^  And, 
in  general,  as  we  have  seen,  intention  is  necessary  to  disseisin.^ 

§  67.  The  class  of  cases,  in  which  the  question  of  constructive 
possession  has  chiefly  arisen,  are  those  relating  to  lands  not  built 
upon,  and  partially  wild  and  unimproved ;  turning  more  particu- 
larly upon  the  point,  whether  and  to  what  extent  the  enclosure, 
cultivation,  &c.,  of  a  part  will  give  title  to  the  whole.  It  is  held, 
that,  while  lands  remain  in  a  state  of  nature,  there  cannot  be  ad- 
versary possession  against  an  elder  title,  except  by  such  acts  of 
ownership  as  change  their  condition.^  So  proof,  that  no  person  but 
the  demandant  had  occupied  the  land  for  thirty  years,  and  that  he 
had  cut  wood  upon  it,  and  had  always-  fenced  portions  of  it,  does 
not  sufficiently  show  an  open,  exclusive,  and  adverse  possession.^ 
Nor  the  occasional  occupation  of  a  station  in  water  for  one  or  two 
months  every  year,  during  the  fishing  season.^  Nor  cutting  grass 
nearly  every  year  on  flats  covered  a  part  of  the  time  by  the  tide.^ 
Nor  cutting  timber  for  fences,  by  one  tenant  in  common,  at  intervals, 
for  over  twenty  years,  in  a  cedar  swamp,  surrounded  by  cultivated 
lands.^  Nor  an  insufficient  fence  enclosing  a  part  of  the  land.^ 
Nor  the  mere  throwing  of  manure  on  another's  land.^^  Nor  cut- 
ting of  trees  on  land,  susceptible  of  other  uses  and  enjoyment, 
and  feeding  hogs  on  it,  under  color  of  title,  for  seven  years.^^ 
And,  in  general,  where  a  tenant  in  possession  exercises  the  ordi- 
nary rights  of  an  owner,  but  acknowledges,  during  the  whole 
period  of  his  occupation,  that  the  demandant  or  his  ancestor  owns 
the  premises;  such  acknowledgments  qualify  and  explain  his 

*  Tappan  v.  Tappan,  36  N.  H.  98.  '  Commonwealth  v.  Roxbnry,  9  Gray, 
'  Girard  v.  New  Orleans,  13  La.  An.    451.    See  Hammond   v.  Inloes,    4    Md. 

295.  138. 

»  Riley  r.  Griffin,  16  Geo.  141.  »  Ewer  v.  Lowell,  9  Gray,  276. 

*  Koiner  v.  Rankin,  11  Gratt.  420.  '  Baldwin  v.  Simpson,  12  Cal.  560. 

»  Fryc  r.  Gragg,  35  Maine,  29.  ^^  Shroder  v.  Breneman,  21  Penn.  225. 

*  McCulloagh  V,  Wall,  4  Rich.  68.  ^^  Loftin  v.  Cobb,  1  Jones,  406. 
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acts,  and,  if  there  is  no  evidence  to  the  contrary,  the  demandant 
is  entitled  to  a  verdict.*  (a)  So  where  the  defendant  claimed  ad- 
versely to  a  line  not  discernible ;  held,  the  claim  could  not  be 
sustained,  though  he  had  for  over  twenty  years  enclosed  the  land 
in  dispute,  with  his  other  lands,  by  a  fence  which  embraced  other 
land  of  the  plaintiff,  beyond  the  line  to  which  he  claimed.*  And 
it  is  held,  in  the  new  State  of  Nevada,  that  the  right  to  bring 
ejectment,  on  the  ground  of  possession,  for  public  land,  depends 
on  the  elements  of  character,  locality y  and  purpose.  The  posses- 
sion must  be  bondfide,  not  a  mere  staking  off.^ 

§  68.  But  where  an  owner  of  land  conveyed  it,  reserving  a 
stream  running  over  the  land,  but  for  nearly  thirty  years  neg- 
lects to  take  possession  thereof,  and  others  divert  the  stream,  and 
have  the  open,  notorious,  and  exclusive  use  and  enjoyment 
during  that  time  ;  such  adverse  enjoyment  is  sufficient  to  support 
a  title.*  So  A  built  a  mill  a  mile  from  B's  pond,  and  entered 
upon  a  dam  and  flume,  previously  built  by  C  at  the  outlet  of  the 
pond  to  supply  his  mill,  which  formerly  stood  near  the  site  of  A's 
mill ;  and  used  it  eighteen  years.  The  mill  chiefly  depended  on 
the  water  thus  obtained.  Held,  A's  possession  was  adverse ;  that 
there  was  a  presumption  of  notice,  though  the  lands  about  the 
pond  were  wild  lands.^  So  actual  possession  or  cultivation  of  part 
oi  a  tract  of  land,  use  of  the  unenclosed  portions  as  woodland, 
and  payment  of  taxes  on  the  whole  for  twenty-one  years,  are 
circumstances  which  constitute  title  to  the  whole.  The  distinction 
is  made,  that  payment  of  taxes  on  unseated  land  is  an  indicium 
of  ownership,  and,  in  connection  with  actual  possession  and  culti- 
vation, strong  evidence  of  title.  But,  without  possession  or  cul- 
tivation of  part  of  the  tract,  entries  from  time  to  time  to  take 
wood  are  mere  trespasses,  and  confer  no  right,  even  when  accom- 
panied by  payment  of  taxes.®    So  A,  the  owner  of  three  adjoining 


1  Cillov  t;.  Bartlott,  19  N.  H.  312. 
«  Wood  V.  Willard,  37  Verm.  377. 
•  Sankej  v,  Noyes,  1  Neva.  68. 


*  Hoyt  V,  Carter,  16  Barb.  212. 

«  Perrin  v.  Garfield,  37  Verm.  304. 

•  Murphy  v.  Springer,  1  Grant,  73. 


{a)  By  the  Mexican  law,  as  well  as  the  Actual  possession  of  a  small  portion  of  » 

common  law,  the  possession  of  one  having  larg^  tract  of  land,  with  a  claim  of  title  to 

neither  title  nor  color  of  title  does  not  ex-  the  whole,  will  not,  under  the  law  of  Mex- 

tend  beyond  the  bounds  of  his  actual  occu-  ico,  entitle  the  party  to  maintain  a  posses- 

!)ation ;  and  the  fact,  that  his  cattle  and  sory  action,  when  it  appears,  on  the  face  of 

lorses  have  roamed  and  grazed  upon  a  the  papers  under  which  he  claims,  that  his 

particular  tract  of  land,  does  not  or  itself  title  is  void.     Sunol  v,  Hepburn,  1  Cal. 

make  out  an  actual  possession  in  him.  254. 
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surreys,  containing  in  all  about  two  hundred  acres,  resided  on  the 
middle  survey,  and  improved  it,  and  exercised  notorious  acts  of 
ownership  —  such  as  catting  firewood,  saw-logs,  and  other  timber 
— over  the  other  surveys,  for  twenty-one  years,  using  the  whole 
as  one  farm.    Most  of  the  land  was  covered  by  a  warrant  and 
survey  for  four  hundred  acres,  older  than  A's  surveys  of  the 
woodland  lots,  but  there  had  been  no  improvement  or  occupancy 
by  the  warrantee,  nor  were  any  taxes  assessed  to  or  paid  by  him, 
for  more  than  twenty-one  years,  but  A  had  paid  them.    Held,  A 
had  acquired  a  title  to  all  three  tracts,  as  against  the  warrant  and 
survey ;  and  a  purchaser  from  him  could  not  set  up  title  under 
such  warrant,  in  an  action  against  him  for  the  purchase-money.^ 
So  where  one  has  had  continued  possession  for  more  than  twenty 
years,  exercising  acts  of  ownership,  as  by  clearing,  &c. ;  he  will 
be  presumed  to  have  had  a  conveyance,  so  as  to  enable  him  to 
maintain  ejectment  against  a  stranger  who  enters,  though  the 
former  has  not  had  possessio  pedis  of  the  particular  part  of  the 
tract  occupied  by  the  latter.^    So  residency,  though  necessary 
to  constitute  a  settlement,  is  not  necessary  to  advelrse  possession. 
The  latter  may  be  by  cultivation  and  enclosure,  by  cultivation 
without  enclosure,  or  by  enclosure  without  cultivation ;  and,  in 
every  case,  without  regard  to  the  design  of  the  occupant,  further 
than  that  it  be  to  resist  an  entry  by  any  one  else.     But  when 
adverse  possession  is  claimed  by  enclosure,  it  is  requisite  for  the 
occupant  to  keep  up  the  fences  or  building,  and  prevent  the  place 
from  being  turned  into  common.     An  intention  to  resume  a  sus- 
pended intrusion,  of  which  the  legal  owner  of  the  title  may  know 
nothing,  falls  short  of  the  requirement  of  the  statute.     It  is  not 
what  the  outgoing  occupant  intended,  but  what  he  did,  which 
determines  the  question  of  abandonment  of  possession.^ 

§  69.  As  appears  from  what  has  been  said,  the  doctrine  of  con- 
structive possession  most  frequently  comes  in  question,  in  connec- 
tion with  the  claim  of  title  to  the  whole  of  certain  premises,  of  which 
the  claimant  actually  occupies  or  improves  only  a  pc^t.^  Upon 
this  subject,  it  is  a  familiar  distinction,  though  not  of  universal 
application,  that  part  possession  of  land  claimed  under,  and  in- 
cluded within,  the  terms  of  a  deed  or  other  writing,  gives  title  to 


1  Baker  v.  Findlej,  20  Fenn.  163. 

'  Smith  V.  Biyao,  Busb.  ISO. 

*  Stepheas  v.  Leach,  19  Fenn.  262. 

11  ♦ 


*  See  Evans  v.  Corley,  4  Eich.  815 ; 
Brown  v.  Roberts,  1  Nera.  402 ;  Bamhart 
V.  Fetit,  22  Fenn.  135. 
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the  whole,  being  under  color  of  title;  while  a  title  resting  on 
possession  alone  is  confined  within  the  limits  of  actual  occupancy.^ 
Thus  entry  and  possession  for  twenty  years  of  the  improved  por- 
tion of  land,  under  a  conveyance  in  fee  of  the  whole,  is  possession 
of  the  whole,  if  there  is  no  adverse  possession.^ 

§  70.  But  while  a  party  entering,  and  claiming  title  bond  fide^ 
acquires  in  law  actual  possession  to  the  extent  of  the  boundaries 
contained  in  his  title,  whether  valid  or  not ;  the  possession  of  a 
wrong-doer  does  not  extend  beyond  actual  enclosure.^  And 
there  cannot  be  adverse  possession,  without  an  actual  possession 
of  the  locus  in  quo^  or  of  some  part  of  a  legal  subdivision  of  which 
it  formed  a  part.^  So  the  constructive  possession  of  one  claiming 
under  adverse  possession  will  not  be  extended  beyond  the  tract 
or  tracts,  of  usual  and  ordinary  dimensions,  actually  marked  out, 
and  severally  entered  upon  and  possessed,  by  the  claimant.^  And 
possession  of  two  tracts,  adjacent  to  the  one  in  controversy,  for 
seven  years,  with  color  of  title,  though  all  conveyed  in  one  deed, 
by  separate  and  distinct  descriptions,  is  not  a  possession  of  the 
land  in  question,  and  will  not  amount  to  a  bar  under  the  Statute 
of  Limitations.^  So  the  fact,  that  a  party  had  cattle  on  the  land, 
or  was  there  for  short  periods  himself,  or  that  he  claimed  within 
given  limits,  is,  in  the  absence  of  any  enclosure  or  visible  signs  of 
the  extent  of  his  claim,  insufficient  to  show  possession  of  any  par- 
ticular tract,  when  others  were  also  in  possession.'^ 

§  71.  As  has  been  already  stated,  possession  is  but  primdfade 
evidence  of  title.^  Thus  the  possession  of  the  defendant  is  a  good 
defence,  until  a  better  title  i&  shown.®  But  where  the  line  con- 
tended for  by  the  defendant  is  clearly  shown  to  be  erroneous ;  no 
acquiescence  by  the  plaintiff,  short  of  twenty  years,  will  bar  a  re- 
covery according  to  the  true  line,  unless  there  be  an  estoppel  in 
pais?^  If  the  plaintiff  relies  upon  possession,  the  defendant  maj 
set  up  a  bond  fide  possession  of  his  own,  and  title  for  a  third  per- 
son, or  the  transfer,  by  the  plaintiff,  of  a  bond  for  title  to  a  third 
person.  Though  it  is  otherwise,  where  the  defendant  is  a  mere 
trespasser.^^     In  other  words,  where  nothing  but  possession  is 

1  Royall  V.  Lisle,  15  Geo.  545  ;  Swift  i;.        •  Loftin  v.  Cobb,  1  Jones,  406. 

Gage,  26  Verm.  224  ;  Turney  v.  Chamber-  '  WiUon  ».  Corbier,  18  Cal.  166. 

lain,  15  IH.  271.  «  See  Tucker  i*.  Phillips,  2  Met.  Ky. 

^  Fairman  v,  Bcal,  14  111.  244.  416. 

»  Hoye  r.  Swan,  5  Md.  237.  •  Hipp  v.  Forester,  7  Jones,  599. 

*  Shipman  v.  Baxter,  21  Ala.  456.  '^^  Kmerick  v,  Kohler,  29  Barb.  165. 

^  Hole  V,  Rittenhouse,  19  Penn.  305.  n  Jones  v,  Scoggins,  11  Geo.  119. 
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shown  by  either  party,  priority  of  possession  sustains  the  action. 
But  the  presumption  of  title  may  be  rebutted  by  proof  of  title  in 
a  third  person.^  As  between  two  possessions,  the  first  will  pre- 
Tail.* 

§  72.  In  an  action  for  a  portion  of  a  tract  of  land,  both  parties 
relying  on  possession,  and  the  defendant  proving  a  prior  posses- 
sion by  actual  enclosure  of  the  whole  tract ;  the  defendant's  pos- 
session may  be  valid,  though  not  in  conformity  with  the  pre- 
emption laws  of  the  United  States,  or  the  possessory  laws  of  the 
State.^ 

§  73.  Actual  enclosure,  in  cases  of  mixed  possession,  is  neces- 
sary to  defeat  the  title  of  the  real  owner.  It  makes  no  difference 
between  him  and  the  wrong-doer,  whether  hp  is  in  actual  posses- 
sion of  any  part  of  the  land  or  not ;  for,  in  either  case,  the  title  by 
possession  holds  only  to  the  extent  of  actual  epclosure.^ 

§  74.  In  reference  to  the  possession  of  the  defendant,  the  plain- 
tiff may  recover  upon  his  prior  possession,  against  one  in  posses- 
sion without  claim  of  title,  if  only  abandoned  animo  revertendi.^ 
And  the  law  is  the  same  as  against  a  wrong-doer,  claiming  title 
by  possession  alone,  whether  the  real  owner  be  in  actual  posses- 
sion of  any  of  the  land  or  not.®  But,  as  has  been  already  sug- 
gested, ejectment  lies  only  against  one  who  has  or  has  had  posses- 
sion,^  (a)  or  received  the  rents  and  profits,  since  the  plaintiff  ac- 

»  Brewster  v.  Striker,  1  E.  D.  Sinith,321.        »  Hoye  v.  Swan,  5  Md.  237. 

*  Potter  p.  Knowles,  5  Cftl.  87.  '  Klink  v.  Cohen,  13  Cal.  623 ;  13  Barb. 

*  Bradshawf?.  Treat,  6  Cal.  172.  526;   Scisson  r.  M'Lanes,  12  Geo.  166; 

*  Armstrong  v.  Ristenu,  5  Md.  256.  Daniel  i;.  Le  Fevre,  19  Ark.  201 ;  Cochran 

*  Jones  0.  Nonn,  12  Geo.  469.  v.  Whitesides,  34  Misso.  417. 

(a)  The  point  referred  to  in  the  text  appropriated  a  part  of  a  pahlic  street  or 

sometimes  turns  npon  the  nature  of  the  highway.    Brown  i\  Galley,  Uill  &  Denio, 

P^vperiif^  ont  of  the  claim  for  which  tlie  308. 

controversy  arises.    Whether  plaintiff  or  Or  to    establish    his   title  against  the 

defendant  may  rely  upon  a  mere  eaaanent,  owner  of  a  perpetnal  right  to  use  it  for  a 

is  a  qaestion  not  very  definitely  settled.  See  passage-way.    Morgan  v.  Moore,  3  Gray, 

Tracj  V.  Atherton,  36  Verm.  503.  319. 

It  IS  held,  that,  where  the  plaintiff  has  the  Or  against  an  individual  who  appro- 

ri^t  of  mining  on  the  land,  he  can  main-  priates  to  his  own   use  a  portion  of  the 

tain  ejectment  for  the  land  against  an  in-  highway.     Wright  v.  Carter,  3  Dutch.  76. 

trader.     Turner  v.  Beyuolds,  23  Fenn.  In  an  action  of  ejectment  (in  California), 

199.  evidence  is  inadmissible  to  show  that  the 

If  A's  building  inclines  from  the  per-  fee  of  the  land  is  in  the  government  of  the 

pendicniar  over  B's    land,  B  may  have  United  States,  or  that  the  title  is  in  a  third 

ejectment  for  the  land  over  which  it  im-  party.    Winans  v.  Christy,  4  Cal.  70. 

pends.    Sherry  p.  Frecking,  4  Duer,  452.  But,  on  the  other  hand,  ejectment  is  held 

The  owner  of  the  fee   may  maintain  not  to  lie  to  try  title  to  a  road  or  way. 

ejectment  against  one,  who  has  exclusively  Wood  v,  Truckee,  24  Cal.  487. 
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quired  a  title.^  In  order  to  render  the  possession  of  a  defend- 
ant adverse,  he  must  have  entered  in  good  faith,  believing  be 
had  a  title ;  his  possession  must  be  under  color  and  claim  of 
title.2 

§  75.  A  party  may  claim  by  the  adverse  possession  not  only  of 
himself,  but  of  others  to  whose  title  he  succeeds.  And  a  continu- 
ous successive  occupation  may  be  relied  upon  imder  deeds,  al- 
though the  laud  have  been  omitted  by  mistake.^  But  where  dif- 
ferent persons  enter  upon  land  in  succession,  without  tide,  the 
last  possessor  cannot  add  the  possession  of  his  predecessors  to  his 
own,  so  as  to  make  out  continuity  of  possession,  sufficient  to  bar 
the  entry  of  the  owner.  The  possession  of  one  cannot  be  the 
possession  of  the  otljer.  So  possession  of  a  part  of  the  laud,  hj  a 
party  entitled  to  the  whole,  is  possession  of  the  whole,  and  he 
cannot  be  barred  by  adding  together  the  diflFerent  possessions  and 
acts  of  the  defendant,  at  long  intervals,  so  as  to  make  out  twenty 
years.^  And  where  one  has  such  possession  as  is  insufficient  to 
give  an  adverse  title,  and  another  succeeds  him,  holding  the  land 
in  the  same  manner ;  the  imperfect  possession  of  the  former,  when 

1  Van  Horne  v.  Eyerson,  13  Barb.  526.        '  Smith  v.  Chapin,  31  Conn.  530. 
^  Moore  v,  Worley,  24  Ind.  81.  *  Armstrong  v.  Risteau,  5  Md.  256. 

Or,  in  general,  against  one  claiming  wardly  end  of  a  building  in  Brooklyn,  be- 
merely  an  easement.  Child  v.  ChappeU,  5  ing  eighty  feet  on  one  street,  and  fiftv  oQ 
Seld.  246.  another,  with  the  cellar,  and  also  a  lot  la 

As  in  the  case  of  the  projection  of  eaves  the  rear,  of  like  dimensions.     The  lessor 

or  gutters.    Aikin  v,  Benedict,  39  Barb,  covenanted  to  make  all  the  necessary  re* 

400.  pairs,  and  reserved  the  right  to  reenter  at 

Orflowage.    Wilklow  v.  Lane,  37  Barb,  all  times  for  that  purpose.     The  le^ 

244.  used  the  premises  as  a  stable.    The  build- 

The  easement  of  drainage  is  held  no  ing  having  become  dangerous,  the  lessor 

defence.    Commonwealth  t*.  Roxbury,  9  was  compelled,  by  the  competent  aotfao^ 

Gray,  451.  ity,  to  repair  it;  and,  in  so  doing,  took 

A  question  of  a  different  character,  in  down  and  rebuilt  the  front  and  rear  walib 

reference  to  the  nature  of  the  property,  arose  upon  the  same  foundation.     The  size  ol 

in  a  late  case  in  New  York,    it  was  tliere  the  building  was  not  altered,  but  its  inte- 

held,  that,  upon  the  destruction  of  build-  rior  arrangements  were,  and  kitchens  wen 

ings,  of  which  demised  premises  are  a  part,  finished  off  in  the  basement.     EjectmeDt 

the  right  of  entry  is  gone,  because  the  in-  having  been  brought  by  the  lessee,  held, 

terest  of  the  lessee  is  not  tangible  or  visi-  the  demised  premises  could  be  identified ; 

ible,  and  the  delivery  of  possession  by  the  that  they  remained  substantially  the  same, 

sheriff,  upon  a  writ  of  habere  facictSf  would  and  what  was  done  by  the  lessor  most  be 

be  im{>os5ible.    The  true  test  of  the  action  regarded  as  done  in  execution  and  pe^ 

of  ejectment  seems  to  be,  that  the  thing  formance  of  the  covenants.    Also,  that  the 

claimed  should  be  a  corporeal  heredita-  lessee  took  an  interest  in  the  land^  in  the 

mcnt,  that  a  right  of  entry  should  exist  at  roar,  of  which  he  could  not  be  divested, 

the  commencement  of  the  action,  and  that  against  his  will,  by  anything  done  to  the 

the  interest  be  visible  and  tangible,  so  that  building  itself;  and  hail  a  right  to  recorer 

the  sheriff  may  deliver  possession.    Lease  to  that  extent.    Bowan  v,  Kelsey,  18  Barb, 

of  a  room  on  the  first  floor  and  south-  484. 
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united  to  that  of  the  latter,  cannot  make  it  adverse,  continuous, 
and  exchisive,  as  against  the  real  owner.^ 

§  76.  In  determining  whether  a  possession  has  been  advQ^rse, 
the  point  of  notice  often  becomes  material,  (a)  Thus,  in  an  action 
of  ejectment,  it  was  proved  that  the  plaintiff  and  defendant,  who 
were  adjoining  proprietors  of  land,  each  claiming  to  own  the 
premises  in  controversy,  had  each  occasionally  occupied  beyond 
his  own  line,  and  that  the  defendant  had  given  the  plaintiff  a 
written  notice  not  to  trespass  upon  his  land,  claiming,  in  it,  to 
own  all  the  land  north  of  a  certain  line  mentioned  therein.  The 
plaintiff  claimed  to  have  proved  an  ouster  by  the  defendant,  and 
the  court  submitted  such  notice,  in  connection  with  evidence  of 
the  acts  of  the  parties,  to  the  jury,  instructing  them  that  an  ouster 
was  not  constituted  by  mere  words,  but  that  the  notice  might 
serve  to  give  a  construction  to  such  acts  as  the  defendant  had 
committed  upon  the  land  beyond  his  lino,  and  directing  them  to 
find  whether  said  notice,  in  connection  with  the  acts  proved,  was, 
or  was  not,  sufficient  evidence  of  such  ouster.  Held,  such  course 
was  correct.^ 

§  77.  Where  the  defendant  acquires  and  holds  possession  under 
the  plaintiff,  and,  on  suit  brought  after  the  expiration  of  six  years, 
attempts  to  defeat  the  action  by  showing  adverse  possession ;  the 
character  of  that  possession  must  be  brought  home  to  the  knowl- 
edge of  tho  plaintiff,  and  the  jury  are  not  bound  to  infer  such 
knowledge  from  the  fact  that  the  defendant  claimed  the  property 
publicly  and  notoriously  under  an  adverse  title.^  A  note  given 
for  rent,  reciting  that  the  maker  was  the  tenant  of  the  payee,  and 
had  been  for  ten  years,  is  evidence  to  qualify  and  explain  the 
then  possession,  but  it  cannot  run  back  and  prove  a  tenancy  for 
any  length  of  time.^^  So  the  admission  of  a  certain  party,  in  an 
action  of  ejectment,  to  defend  as  landlord,  is  no  evidence  that  he 
who  first  sued  held  as  his  tenant.^  And,  under  Mass.  Rev.  Sts. 
ch.  101,  §  7,  a  writ  of  entry  may  be  maintained  against  a  tenant 
at  will,  who  refuses  to  surrender  the  premises  on  demand.^ 

§  78.  There  are  some  cases,  where  one  party  is  estopped  or  pre- 


i  Hoje  V.  Swan,  5  Md.  237. 

*  Dikeman  v,  Taylor,  24  Conn.  219. 

*  Benje  v,  Creagh,  21  Ala.  151. 


•  McKay  r.  Glover,  7  Jones,  41 . 

•  Currv  V,  Ravmond,  28  Penn.  144. 

•  Dolby  V,  Miller,  2  Gray,  135. 


(a)  It  is  Bometiines  held,  that,  to  main-    nnlesa  the  defendant  was  a  tenant  of  tho 
taiQ  ejectment,  notice   is   not   necessary,    plaintiff.    Eaton  v.  George,  3  Jones,  385. 
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eluded,  by  his  peculiar  relation  to  the  other,  from  setting  np  an 
adverse  title  against  the  latter.'  Thus  the  mere  holding  over  of  a 
tenant,  after  his  term  has  expired,  is  not  adverse  to  the  landlord ; 
more  especially  in  case  of  tenancy  at  will,  without  notice  to  quit.' 
The  holding  is  a  tenancy  by  sufferance.^  So  where  the  defendant 
in  ejectment  sets  up  an  adverse  possession,  for  a  period  sufficientto 
bar  the  plaintiff's  right  of  action ;  such  defence  is  inconsistent  with 
a  tenancy  at  will,  and  he  cannot  therefore  claim  that  he  was  entitled 
to  notice  to  quit  before  the  suit  was  brought.^  So  in  an  action  of 
ejectment,  where  the  defendants  acquired  possession  from  the  ten- 
ant of  the  plaintiff,  with  a  full  knowledge  of  the  tenancy,  tliey 
cannot  deny  the  plaintiff's  title.^  So  a  defendant  in  ejectment,  who 
became  possessed  under  a  contract  to  purchase,  which  has  been 
rescinded  and  the  purchase-money  refunded,  cannot  object  to  his 
vendor's  want  of  title,  nor  set  up  an  outstanding  one.^  So  a 
defendant  in  ejectment  cannot  show  title  out  of  the  plaintiff,  and 
in  a  third  person,  where  the  plaintiff  claims  by  a  general  war- 
ranty deed  from  the  defendant.^  So  if  C,  the  highest  bidder  at 
an  auction,  is  acting  as  agent  for  A,  but,  when  the  payment  is  to 
be  made.  A,  B,  and  G  agree  that  the  deed  shall  be  made  to  B, 
instead  of  A,  and  B  pays  for  the  same  ;  A  cannot  deny  B's  title 
in  a  subsequent  action  against  him  for  the  premises.^  So  a  sale 
cannot  be  questioned  by  a  cestui  que  trusty  after  receiving  the 
proceeds  of  land  sold  by  the  trustee.*  But  where  plaintiffs  and 
defendant  claim  under  the  same  lessor ;  a  deed  from  the  defend- 
ant, conveying  the  premises  to  one  of  the  plaintiffs,  in  trust  for  the 
payment  of  a  debt  to  a  third  person,  does  not  operate  as  an  estop* 
pel  against  the  plaintiff's  recovery.^^  So  it  is  sometimes  held,  tliat 
a  vendee  may  deny  his  vendor's  title,  and  claim  adversely."  So 
the  plaintiff  was  in  possession,  claiming  under  a  tax-sale.  A  after- 
wards entered,  claiming  to  have  paid  the  tax,  and  to  have  a  receipt 
therefor.  They  then  agreed,  that  A  should  remain  in  possession 
through  the  season,  and,  if  he  did  not  produce  the  receipt,  should 
quit,  which  he  did  in  the  fall  without  producing  the  receipt. 


1  See  Potter  v.  Baker,  19  N.  H.  166  ;  *  Anderson  v.  Parker,  6  Cal.  197. 

Worsl^  V,  Johnson,  5  Jones,  72 ;  Taylor  •  Walker  v.  Williams,  30  Miss.  165. 

V.  Abbott,  41  Pcnn.  352.  7  Mathews  v,  Lecompte,  24  Mis.  545. 

^  Volkenburgh  ».  Rah  way,  &c.  3  Zabr.  *  Batrgott  v.  Fleming,  10  Cash.  451. 

580  J  Floyd  v.  Mintsey,  7  Rich.  181.  ®  Johnson  v.  Bennett,  39  Barb.  237. 

■  Creififh  ».  Henson,  10  Gratt.  234.  i°  Scaburv  v.  Stewart,  22  Ala.  207. 

*  WUliams  v.  Cash,  27  Geo.  507.  i^  Cutter  o.  Waddingham,  33  Mis.  269. 
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Held,  A's  possession  was  not  under  the  plaintiff,  but  an  interrup- 
tion of  the  plaintiff's  possession.^  (a) 

§  79.  An  adverse  title  may  be  lost  by  voluntary  abandonment. 
Where  one  holding  adversely  abandons  or  quitclaims  the  prem- 
ises, before  his  adverse  possession  gives  him  a  title,  he  is  concluded 
to  the  same  extent  as  if  he  had  been  evicted  by  process  of  law.^ 
But  the  act  must  indicate  an  intent  to  abandon.  Thus  removal 
of  a  fence,  to  replace  it  by  a  better  one,  is  no  abandonment.  And 
an  entry,  with  notice,  during  such  removal,  is  not  valid,  as  upon 
unenclosed  land.^ 

§  80.  Where  the  plaintiff  relies  on  his  grantor's  possession ;  the 
defendant,  in  possession,  may  show  an  abandonment  by  the 
grantor  prior  to  his  grant.^ 

§  81.  Abandonment  is  sometimes  relied  upon  as  a  defence. 
Thus  no  action  lies  against  a  party  who  has  abandoned  the  land, 
whether  accepted  or  not.  As  where  a  mechanic,  having  possession 
of  a  school-house  for  repairs,  offered  the  key  to  a  trustee.^  But 
prior  possession,  voluntarily  abandoned  without  purpose  of  return, 
is  no  defence  to  an  action  founded  on  possession.^ 

§  82.  Where*  two  parties  both  claim  by  possession,  and  the  prior 
occupant  surrenders  to  the  other,  his  title  is  held  to  be  lost.^ 
But  a  verbal  surrender,  after  title  acquired  by  adverse  possession, 
is  invalid.^ 

§  83.  Somewhat  in  analogy  with  the  general  doctrine  of  aban- 
donment, evidence  is  admissible,  that  since  the  commencement  of 
suit  the  plaintiff  has  conveyed  the  land  to  the  defendant;  and 
constitutes  a  good  defence.^    So,  if  the  plaintiff  convey  all  his 

1  37  Vt.  219.  *  Bird  v.  Lisbros,  9  Cal.  1. 

s  Poor  P.  Horton,  15  Barb.  485.    See  ^  Allen  v.  DanUp,  42  Barb.  585. 

Wood  p.  M'Guire,  21  Geo.  576 ;  Grant  v.  ^  Bequette  v.  Caalfield,  4  Cal.  278. 

AUiaon,  43  Penn.  427 ;  Altemose  v.  Huf-  ^  Austin  v.  Bailey,  37  Verm.  219. 

smith,  45  Penn.  121 ;  Tayon  v.  Ladew,  S3  *  Ibid. 

Mis.  205.  *  Torrance  v.  Betsey,  30  Miss.  129.  See 

*  SweeUaad  v.  Hill,  9  Cal.  556.  Patnam,  &c  v.  Fisher,  38  Maine,  324. 

(a)  In  1830,  A  enclosed  about  six  acres  nated  the  original  tenancy  at  will,  and 

of  waste  land,  and  built  a  cottage  thereon,  created  a  new  one ;  and  the  period  of  lim- 

■nd  was  allowed  to  remain  in  possession  itation  began  at  that  time.    Locke  v.  Mat- 

withost   acknowledgment  or  payment  of  thews,  13  Com.  B.  N.  S.  (106  Eng.  C.  L.) 

reot  till  1845,  when  the  owner  senred  him  753. 

with  a  declaration  and  notice  in  ejectment;  It  is  held,  that,  in  case  of  a  right,  by  ad- 

wherespon  A  consented  to  give  up  four  verse  use,  a  license  for  further  use  does  not 

acres,  on  being  allowed  to  retain  ttie  cot-  defeat  the  title,  but  is  evidence  that  the 

tage  and  the  other  two  acres  till  his  death,  former  use  was  by  permission.    Penin  v. 

A  died  in  1861.    Held,  the  proceedings  in  Garfield,  37  Venn.  304. 
1845  amounted  to  an  actual  entry,  termi- 
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interest  iii  the  demanded  premises  to  a  third  person,  after  action 
brought,  the  defendant  may,  by  proper  plea,  avail  himself 
of  this  fact,  against  the  plaintiff's  right  further  to  maintain  the 
suit.^ 

§  84.  In  reference  to  the  parties  to  the  action  of  ejectment, 
iuYolving  the  rights  acquired  by  adverse  possession ;  it  is  tlie 
general  rule,  founded  on  obvious  grounds  of  public  policy,  that 
no  title  can  be  gained  by  adverse  possession  against  the  Slate}  (a) 

§  85.  A  plaintiff  who  has  no  title  cannot  recover,  though 
he  sue  for  the  use  of  another  who  has  the  title.^  But  a  purchaser 
has  sometimes  a  right  to  use  the  name  of  his  bargainor  in  eject- 
ment.^ And  although  a  deed  is  void,  if  made  by  one  disseised,  it 
is  held  that  the  grantee  may  recover  the  land  in  the  grantor's 
name.^  (6) 

§  86.  An  insolvent  debtor,  who  has  commenced  a  real  action 
before  his  insolvency,  and  afterwards  purchased  the  land  from 
his  assignee,  and  taken  a  deed  thereof,  may  prosecute  to  final 
judgment  in  his  own  name,  if  no  plea  in  abatement  has  been 
filed.« 

§  87.  Succeeding  trustees  may  be  substituted  in  ejectment  for 
those  by  whom  the  suit  was  brought,  and/  the  omission  of  one 
or  more  may  be  supplied  by  adding  them  at  any  time  before 
trial.7 

§  88.  Proof  of  title  in  the  demandant's  ancestors  is  sufficient 
to  sustain  a  verdict  in  his  favor  in  a  writ  of  entry,  if  there  has 
been  no  subsequent  adverse  possession.^    And  if  the  ancestor  die 


^  Rowell  V.  Hayden,  40  Maine,  582.  ^  Thompson  v,  Eichards,  19  Geo.  594. 

'  Cary  t».  Whitney,  48  Maine,  516.  •  Gerish  v.  Gary,  1  Allen,  213. 

•  Brooking  v.  Dcarmond,  27  Geo.  58.  '  Dillon  v.  Dougherty,  2  Grant,  99. 

*  Uasseil  V.  Walker,  5  Jones,  270.  '  Osgood  v.  Coates,  i  Allen,  77. 

(a)  Bat,  in  New  York,  whore  a  tenant  session ;  that  they  could  not  maintain  their 

is  m  possession,  the  fair  presumption  is,  action  on  the  ground  that  they  are  pR- 

that  the  possession  is  legal,  and,  until  the  sumptive  owners  of  all  land  until  tide  in 

plaintiffs  show  that  they  have   had  some  another  is  shown,  and  that  in  ejectment  the 

right  to  the  possession  within  forty  years,  people  need  not  therefore  show  title  in  the 

the  tenant  shall  have  the  benefit  of  that  first  instance.    People  v.  Trinity  Cbordi, 

presumption,  and  shall  not  be  dispossessed.  30  Barb.  537. 

Thus  where,  in  an  action  by  the  people  to  (6)  See,  as  to  the  practice  in  England, 

recover  real  estate,  the  answer  averred,  by  which  a  third  party  is  allowed  lo  de- 

that  no- title  accrued  to  the  people  within  fend;  Thompson  v.  Tomkinson,  33  Eng. 

forty  years,  and  that  the  defendants  ac-  L.  &  Eq.  487 ;   Croa  v.  Lumley,  29  lb. 

quired  title  in  1786,  and  had  had  posses-  78;  Whitworth  v.  Humphries,  5  H.&N. 

sion  ever  since ;  held,  the  plaintiffs  must  186. 
show  title  in  themselves,  or  a  vacant  pos- 
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ia  adverse  possession,  and  the  heirs  remain  in  possession,  tliis  is 
primd  facie  sufficient  to  entitle  them  to  recover.^  So  occupation 
under  a  disseisor  is  presumed  to  continue  under  his  heirs.^  But 
heirs  of  a  patentee  of  land,  forfeited  for  non-payment  of  taxes, 
and  never  redeemed,  have  no  title,  on  which  they  can  maintain 
ejectment.^ 

§  89.  A  statement  in  ejectment,  that  upon  the  death  of  A.  B. 
the  title  to  the  premises  descended  to  C,  as  sole  heir  at  law,  is  a 
substantial  allegation  that  G.  is  the  sole  heir  at  law  of  A.  B.^ 

§  90.  An  action  of  ejectment  was  commenced  in  1821,  in  the 
name  of  W.  C.  In  1844,  the  defendant  pleaded  the  death  of  the 
plaintiff  before  impetration  of  the  writ.  In  1845,  the  death  of 
the  plaintiff  was  suggested,  and  "  W.  C,  executor,"  substituted. 
It  appeared,  that  W.  G.  had  title  in  1817  ;  that  in  that  year  he 
died,  and  his  will  was  proved,  whereby  he  devised  to  his  son,  of 
the  same  name.  Held,  upon  the  record,  the  suit  must  be  pre- 
sumed to  have  been  commenced  in  the  name  of  the  first  W.  G. ; 
and  the  plea  of  his  death  before  impetration  of  the  writ  was 
good.* 

§  91.  In  ejectment,  the  death  of  the  original  plaintiff  was  sug- 
gested, and  the  heirs  substituted,  except  one ;  but  the  jury  brought 
in  a  verdict  in  favor  of  all  the  parties  having  title.  Held,  such 
omission  was  amendable,  and,  though  an  amendment  by  the  jury 
was  an  irregularity,  it  was  not  such  as  would  entitle  the  appellant 
to  a  reversal  of  judgment.^ 

§  92.  If  the  lessor  of  the  plaintiff  in  ejectment  be  dead  at  the 
time  of  trial,  no  recovery  can  be  had  on  his  demise ;  if  alive  at 
the  commencement  of  suit  and  dead  before  trial,  costs  only  can 
be  recovered ;  if  dead  at  the  commencement  of  suit,  no  recovery 
can  be  had  at  all.^ 

§  93.  Where  the  plaintiff  dies  after  issue  joined ;  there  being 
no  voluntary  appearance  on  the  part  of  the  defendant,  and  no 
scire  facias  served  on  him,  according  to  §§  16, 18,  art.  5  (Mis- 
souri), Rev.  Gode,  1845,  there  can  be  no  revival  of  the  suit  in  the 
name  of  devisees.^ 

1  EUmna  v,  Renfro,  32  Miss.  125.  ^  Lynch  v.  Cox,  23  Penn.  265.     , 

«  Comer  v.  Gale,  9   Allen,  522.    See  ^  ^  Watson    ».    Tindall,  24    Geo.  494 ; 

Peele  v,  Chever,  8  Allen,  89.  Jones   v,    Tarrer,  19    ib.  279 ;    Doe    v. 

*  Usher  v.  Pride,  15  Gratt.  190.  Lewis,  29  ib.  45. 

*  St.  John  r.  Northmp,  23  Barb.  25.  »  Fine  r.  Gray,  19  Mis.  33. 

*  liorford  v.  Cook,  24  Penn.  92. 

12 
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§  94.  A  testator  devised  land,  subject  to  a  right,  which  he  gave 
to  a  trustee,  to  sell  and  convey  any  of  the  same  at  his  discretion, 
for  the  payment  of  certain  legacies  and  debts.  The  devisee 
brought  a  writ  of  entry  to  recover  the  land  against  one  having  no 
title.  Held,  a  isale  and  conveyance,  duly  made  by  the  trustee  to 
the  tenant,  pending  this  action,  was  no  bar  to  the  demandant's 
recovery.^ 

§  95.  A  died  in  possession  of  land,  the  title  to  which  was  in 
dispute  between  himself  and  B,  and  devised  his  interest  to  his 
widow,  whom,  with  another  person,  he  appointed  as  executor. 
Afterwards,  with  the  consent  of  the  Probate  Court,  the  executors 
and  B  compromised  their  claims,  and  divided  the  lot  between 
them,  giving  mutual  releases,  the  release  to  the  widow  being  to 
her  m  her  own  name,  without  any  mention  of  her  husband  or*  of 
his  estate.  Subsequently  the  executors,  by  license  of  court,  for 
payment  of  debts,  sold  to  C,  and  the  widow,  as  executrix,  con- 
veyed to  him  all  the  right  and  interest  which  A  had  in  the  prem- 
ises at  the  time  of  his  death.  After  A's  death,  the  widow 
remained  in  possession  up  to  the  time  of  the  sale  to  C.  In  eject- 
ment by  the  widow,  claiming  under  her  deed  from  B ;  held,  the 
widow  could  not  defeat  the  estate  provided  for  the. payment  of 
debts  by  annexing  her  possession  as  devisee  to  the  title  acquired 
from  B ;  that  the  sale  by  the  executors  transferred  to  C  the  pos- 
session held  by  her  under  the  will  as  devisee ;  and  that  he,  in 
defending  against  the  suit  brought  by  the  widow,  might  connect 
bis  possession  after  the  sale  with  the  previous  possession  of  the 
widow  and  of  A  before  his  death.^ 

§  96.  It  is  held  that  ejectment  mav  be  maintained  by  an  exec- 
utor, empowered  by  will  to  sell  real  estate.^ 

§  97.  In  ejectment  by  an  administrator,  where  no  seisin  ac- 
crued to  the  ancestors,  and  the  disseisin  arose  after  the  death  of 
the  intestate,  and,  in  contemplation  of  law,  since  the  appointment 
of  the  administrator ;  proof  of  the  appointment  becomes  part  of 
his  title  to  recover,  and  must  be  made.^ 

§  98.  Where  the  actual  occupant,  upon  whom  service  was  made 
in  accordance  with  the  law  of  Illinois,  and  who  was  the  defendant 
in  ejectment  in  the  court  below,  died  after  judgment ;  and  his 

1  Tainter  v,  Hemenway,  7  Cash.  573.  '  Chew's,  &c.  v.  Chew,  2S  Peon.  17. 

*  Shaw  V,  Nicholay,  30  Mis.  99.  *  Austin  v.  Downer,  25  Verm.  558. 
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attorney  and  landlord,  who  had  conducted  the  suit  in  the  name 
and  with  the  consent  of  the  deceased,  sued  out  a  writ  of  error  in 
the  name  of  the  heirs,  and  gave  a  bond  for  the  prosecution  of  the 
writ  and  for  costs :  it  appearing  that  the  attorney  of  the  deceased 
was  a  bond  fide  claimant  of  the  land,  and  prosecuting  the  writ  of 
error  in  good  faith,  a  motion  to  dismiss  the  writ  was  denied, 
although  the  heirs  authorized  the  motion.^ 

§  99.  If  an  action  of  ejectment  be  brought  upon  the  joint  and 
several  demise  of  two,  and  one  die  before  trial  and  judgment,  and 
the  action  be  not  revived  in  favor  of  his  heirs ;  the  suit  must  be 
considered  as  discontinued  or  abated  as  to  the  demise  of  such 
lessor,  tlie  validity  of  whose  title  will  not  be  affected  by  a  final 
judgment  against  the  plaintiff'.^  (a) 

§  100.  Grantees,  and  all  who  enter  upon  the  land,  pending  the 
action  of  ejectment,  are  subject  to  be  removed  by  the  final  process.^ 
And  it  is  not  necessary  to  make  any  other  party  than  the  occupant 
a  defendant ;  a  judgment  against  him  binds  all  persons  who  are  in 
privity.  ^(6)  One  claiming  an  interest,  but  not  in  possession,  is 
not  a  necessary  party .^  But  where  land  is  owned  by  A,  B,  and 
C,  and  A's  share  is  levied  on  by  D,  under  a  judgment  against  A ; 
neither  B  and  C  nor  their  grantees  can  be  dispossessed  by  the 
execution.^ 


1  Kellop:^  V.  Forsyth,  24  How.  186. 
<  Pinuurd  v.  Griffing,  32  Miss.  133. 
•Watson     r.   DowUng,   26   Cal.   125; 
Wallen  v.  Huff,  3  Sneed,  82. 

(a)  QneBtions  may  arise,  in  connection 
with  the  death  of  a  party  interested,  with 
reference  to  the  defence  as  well  as  the  main- 
taining of  the  action.  In  Texas,  in  an 
action  by  a  stranger  for  the  recoTCty  of 
land  against  an  administrator,  proof  of 
title  in  hia  intestate  is  a  good  defence, 
though  the  administration  be  void.  Vic- 
torr  V.  Stroad,  15  Tex.  373. 

fn  Iowa,  in  an  action  of  right  com- 
menced against  the  ancestor,  and  to  which 
the  heirs  are  made  oartics  after  his  death, 
thev  are  not  liable  for  the  rents  and  profits 
wh&e  he  was  in  possession ;  but  only  liable 
for  each  time  as  they  are  shown  to  have 
been  in  possession.  In  snch  a  case,  if  the 
plaintiff  seeks  to  recover  damages  from  the 
ancestor,  hia  administrator  should  be  made 
a  party  with  the  heirs,  or  a  separate  action 
should  be  instituted  against  him.  Cavender 
r.  Smith,  8  Clarke,  360. 

In  England,  in  ejectment  for  a  vacant 
possession,  it  ia  tofficicnt  to  direct  the  writ 


*  Hanson  v,  Armstrong,  22  HI.  442. 

*  Van  Buren  v.  Cockbom,  14  Barb. 
118. 

«  Wattson  V.  Dowling,  26  Cal.  125. 

to  the  assignees  and  personal  representa- 
tives of  A.  B.,  deceased,  the  last  occupier. 
Harrington  v.  Bytham,  28  Eng.  L.  &  £q. 
443. 

In  Pennsylvania,  in  ejectment,  where  the 
plaintifis  claimed  title  bjr  sale  on  a  judg- 
ment against  an  administrator,  to  which 
the  heirs  were  not  parties ;  held,  the  rec- 
ord of  the  judgment  and  proceedings  was 
admissible  in  evidence ;  and  the  title  of  the 
deceased  was  conveyed  by  such  sale,  as 
against  strangers  to  the  suit.  Riland  v, 
Eckert,  23  Penn.  215. 

(6)  The  rule  of  the  New  York  Rev. 
Sts.,  that  only  the  tenants  in  actual  occu- 
pation can  be  made  defendants  in  eject- 
ment, has  not  been  altered  by  the  Code. 
People  V.  Mayor,  28  Barb.  240. 

The  plaintiff  cannot  dismiss  the  action, 
as  against  one  whom  the  defendant  has 
made  a  co-defendant  Hayden  v.  Stew- 
art, 27  Mis.  286. 
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§  101.  If  a  female  defendant  marries,  pending  the  case,  the 
plaintiff  is  not  bound  to  make  the  husband  a  party,  unless  he 
applies  to  be  made  such.^ 

§  102.  Ejectment  cannot  be  maintained  against  minors,  upon 
the  possession  of  their  guardian.^ 

§  102  a.  Joint  ownership,  or  ownership  in  common^  gives  rise 
to  numerous  questions.^ 

§  103.  A  person  with  an  undivided  interest  in  land  may  bring 
an  action  of  right,  and  recover  a  verdict  and  judgment.  But  not 
for  the  fee-simple  of  the  entire  estate,  nor  the  possession  thereof, 
but  merely  for  the  interest  proved,  although  declaring  for  the  entire 
fee.  And  the  possession  is  a  necessary  result  of  tlie  verdict  and 
judgment,  and  must  be  held  subject  to  the  rights  of  his  co-tenant^ 

§  104.  In  a  writ  of  entry,  brought  by  one  tenant  in  common 
against  a  stranger,  for  his  undivided  share  of  the  land,  it  is  no 
objection  to  a  recovery,  under  the  general  issue,  that,  after  suit 
brought,  he  procured  his  undivided  share  to  be  set  off  to  him  in 
severalty  by  proceedings  for  partition.  But  the  verdict  and  judg- 
ment must  still  be  for  the  undivided  interest.^ 

§  105.  To  sustain  ejectment  by  several  plaintiffs,  all  must  show 
a  legal  title,  and  the  right  to  immediate  possession,  not  only  at 
the  commencement  of  the  suit,  but  also  at  the  time  of  the  trial 
and  judgment.^ 

§  106.  In  Georgia,  a  recovery  may  be  had  in  ejectment  by  a 
surviving  joint  lessor,  to  the  extent  of  a  moiety  of  the  land  and  of 
the  mesne  profits.^ 

§  107.  Where  a  trial  in  ejectment  is  had  before  counsel  are 
apprised  of  the  death  of  one  of  the  joint  lessors,  a  suggestion  of 
the  death  may  be  made  after  verdict,  and  entered  nunc  pro  tunCj 
vacating  the  judgment  as  to  the  deceased.^ 

§  108.  A  conveyance  by  one  of  several  plaintiffs,  pending  a 
cause,  of  his  interest  in  the  land  in  suit,  will  not  abate  the  action 
as  to  him,  but  it  may  be  continued  at  least  for  mesne  profits  up  to 
the  time  of  his  parting  with  his  title.^ 

§  109.  Where  the  plaintiff  claims  the  entire  premises  from  a 
stranger  to  his  title,  he  may  recover  an  undivided  interest,  and 

1  Evans  v.  Greene,  21  Mis.  170.  &  Hall  v.  Dodce,  38  N.  H.  346. 

*  Spina  V.  Wells,  18  Mis.  468.  •  Cheney  v.  Cheney.  26  Verm.  606. 

»  See  Tucker  v,  Phillips,  2  Met.  Ky.  '  Bryan  v,  Averett,  21  Geo.  401. 

416  ;  Fosgate  v.  Herk.  &c.  2  Kern.  580.  ^  Ibid. 

«  Hughes  V.  Holliday,  3  Iowa,  30.  *  Wood  v.  McGaire,  21  Geo.  576. 
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will  hold  in  common  with  the  defendant.^  If  a  sufficient  title 
in  one  lessor  is  shown,  the  non-production  of  proof  of  title  in 
other  lessors  will  not  authorize  the  court  to  order  their  demises 
stricken  from  the  declaration.  Otherwise,  if  demises  were  shown 
to  have  been  laid,  from  persons  with  good  title,  to  support  a 
fraudulent  one,  and  without  authority  from  the  lessors.^ 

§  110.  A  tenant  in  common  may  maintain  ejectment  alone, 
though  also  a  surviving  partner.^  (a) 

§  111.  In  an  action  by  A  and  B,  who  prove  a  joint  title,  under 
the  plea  of  n%U  disseisin^  the  tenant  may  prove  a  conveyance  from' 
A  to  B  prior  to  the  date  of  the  writ>  So  a  declaration  in  eject- 
ment, contuning  only  a  count,  upon  the  joint  demise  of  two  per- 
sons, of  whom  only  one  had  title,  cannot  be  sustained.^ 

§  112.  Husband  and  wife  must  join  in  ejectment  for  her  land.^ 

§  113.  The  question  of  joint  title  also  arises  in  relation  to  the 
defendants.^ 

§  114.  In  a  writ  of  entry,  upon  an  issue  of  alleged  joint  tenancy 
of  the  defendants,  it  is  sufficient  for  the  demandant  to  show,  that 
he  owns  and  is  entitled  to  possession  of  the  premises,  and  that  the 
tenants  are  in  joint  possession,  claiming  the  property.  He  is  not 
bound  to  go  into  the  title  of  the  tenants.  Where  such  issue 
was  made,  an  instruction  to  the  jury,  that  they  should  return  a 
verdict  for  the  tenants,  imless  they  should  find  that  they  were  in 
possession,  claiming  under  a  common  title,  or  by  an  agreement 
among  them  that  the  occupation  should  be  by  them  in  com- 
mon for  their  joint  benefit,  for  the  lifetime  of  any  one,  was  held 
erroneous.^ 

§  115.  One  who  claims  title  to  land  may  bring  one  suit  against 
all  the  tenants  in  possession,  although  they  may  severally  possess 
distinct  portions  of  it ;  and  they  may  protect  themselves  from  a 
joint  judgment  for  damages,  by  showing  the  character  and  extent 

1  Gray  v,  GiTens,  26  Mis.  291.  >  Allie  v.  Schmitz,  17  Wia.  169. 

*  Mftitin  V.  AndeFBOo,  21  Geo.  301.  '  See  Hollingshead  v.  Nanman,  45  Penn. 
'  RobiDBon  V.  Roberts,  31  Conn.  145.  141 ;    Dillave  v.  Wilson,  43  Barb.  261  ; 

*  Patten  9.  Adams,  8  Allen,  204.  Fosgate  v.  Uerk.  &c.  2  Kern.  580;  Ellis  v, 

*  Elliott  V.  Newbold,  6  Jones,  9 ;  Biyan  Jeans,  26  Gal.  275. 

V.  Manning,  ib.  334.  *  Tappan  v.  Tappan,  11  Post.  41. 

(a)  Under  ^  169,  Sched.  (A.)  No.  13,  claim  to  be  entitled ;  and  the  whole  of  the 

and  ^  180,  of  the  Common  Law  Procedure  property  to  which  they  are  entitled  in  com- 

Act,  1852  (15  &  16  Vict.  c.  76),  two  ten-  mon  may  be  recovered  on  such  writ  EUiss 

ants  in  common  may  join  in  ejectment,  r.  Elliss,  1  Ell.,  B.  &  £.  81. 
stating  that  tbej,  or  fomo  or  one  of  them, 

12» 
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of  their  possession.^  But  where  defendants  in  ejectment  claim 
different  parcels  of  land  under  distinct  titles,  and  do  not  sus- 
tain the  relation  of  landlord  and  tenant ;  a  joint  action  cannot 
be  maintained  against  them  for  the  premises  and  mesne  profits.^ 

§  116.  Where  a  complaint  alleges,  that  the  defendants  entered 
on  certain  land,  and  unlawfully  withheld  the  possession  from  the 
plaintiflFs,  and  all  the  proof  against  one  defendant  is,  that  he  is  the 
landlord  of  the  other  defendant,  who  has  actually  entered ;  eject- 
ment will  not  lie  against  him.^ 

§  117.  That  one  co-defendant  had  surrendered  possession  to 
the  other,  authorizes  a  finding  of  possession  by  one  and  not  by  the 
other,  and  judgment  thereupon  against  the  former  only.  But 
such  judgment  is  not  conclusive  that  the  latter  had  no  right  to 
the  possession.^ 

§  118.  Where  the  defendants  plead  severally  the  general  issue, 
the  court  may  order  a  general  verdict  against  all  those  who  have 
not  shown  that  they  were  in  possession  of  separate  parcels.^ 

§  119.  Where  one  claiming  title  to  land,  in  the  possession  of 
two  or  more,  brings  a  joint  action  against  all ;  if  the  possession 
is  several,  they  may  sever  in  defence,  and  disclaim  as  to  the 
residue.^ 

§  120.  In  ejectment  against  several,  proof  by  the  plaintiff  of 
what  portion  was  occupied  by  one  is  admissible.^ 

§  121.  Where  several  defendants  are  sued  in  ejectment,  and 
one  of  them  shows  color  of  title,  and  seven  years'  possession, 
distinct  from  the  possession  of  the  others ;  the  defence  of  the  one 
cannot  avail  the  others.® 

§  122.  A  general  verdict  will  bind  all  the  defendants  in  eject- 
ment, unless  they  answer  separately,  or  demand  separate  ver- 
dicts.» 

§  123.  A  and  two  others  were  tenants  in  common.  B  entered 
under  color  of  title,  and  held  possession  several  years,  but,  before 
the  statutory  period  was  completed,  A  and  his  cotenants  made 
partition,  and  to  A  was  assigned  a  part  over  which  B's  color  of 
title  extended,  but  of  which  he  had  no  actual  possession.    B  con- 


1  Rowland  v.  Ladiga,  21  Ala.  9.  *  Greer  v.  Mezee,  24  How.  268. 

«  Wood  v.  M'Guire,  17  Geo.  303.  •  Wilson  v.  Guthrie,  2  Grant,  ill. 

*  Champlain,  &c.  t;.  Valentine,  19  Barb.  ^  Ellis  v.  Janes,  10  Cal.  456. 

484.  '  McKay  ».  Glover,  7  Jones,  41. 

«  Barke  v.  Table,  &c.  12  Cal.  403.  *  Ellis  i^.  Jeans,  7  CaL  409.   • 
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tinaed  in  possession  after  the  partition,  as  before,  until  the  statu- 
tory period  was  complete.  Held,  B  had  not,  as  against  A, 
acquired  a  title  by  possession  to  the  part  allotted  to  A.^ 

§  124.  The  questions  of  adverse  title,  and  the  right  to  main- 
tain ejectment,  often  arise  between  tenants  in  common  them- 
selyes.  Occupancy  by  one  tenant  in  common,  accompanied  with  a 
total  denial  of  the  other's  title,  is  a  disseisin.^  And  this  without 
demand  of  possession.^  So  where  a  boiler,  engine,  and  stack  were 
erected  on  land  of  the  plaintiff  at  the  joint  expense  of  himself  and 
the  defendant,  under  an  agreement  to  use  them  as  a  common 
source  of  power,  without  limitation  as  to  time ;  held,  the  interests 
were  in  the  nature  of  real  estate,  and  for  exclusion  therefrom 
the  action  of  ejectment  might  be  maintained.^ 

§  125.  But,  in  general,  the  doctrine  of  possessio  fratris  applies 
to  the  several  occupancy  of  one  tenant  in  common,  and  ejectment 
does  not  lie.*  So  where  there  is  a  negotiation  between  them  con- 
cerning the  property.®  Thus  an  agreement  was  made  by  A  and 
B  to  purchase  land  and  jointly  erect  a  house.  A  paid  for  the 
land  and  took  a  deed  to  himself,  and  B  built  the  house,  finishing 
a  part  to  suit  A,  and  a  part  himself.  B  with  his  family  moved 
into  the  house,  and  boarded  A,  each  occupying  a  distinct  portion 
of  the  house,  with  no  agreement  that  B  should  pay  rent  or  oc- 
cupy as  tenant,  but  his  occupation  being  under  claim  of  title,  and 
without  express  objection  from  A.    Held,  no  disseisin  of  A.^ 

§  126.  Tlie  statutory  changes  in  actions  for  the  recovery  of  real 
property  have* done  away  with  most  of  tlie  numerous  technical- 
ities in  pleading. 

§  127.  The  declaration  in  ejectment  must  describe  the  prem- 
ises with  such  substantial  accuracy,  that  they  can  be  identified  by 
appUcation  of  the  evidence  to  the  description.^  (a) 

• 

^  Hill  r.  Sanndera,  6  Rich.  62.  ^  Stevenson  v.  Haddleson,  IS  B.  Mon. 

'  Peterson  v,  Laik,  24  Mis.  541 ;  Larman  299 ;  Tnlloch  v.  Worrall,  49  Penn.  133. 

r.  Haey,  13  B.  Mon.  436 ;  Van  Valken-  >  Newell  v.  Woodrnff,  30  Conn.  492. 

bug,  0.  Uaff,  1  Neva.   142 ;    Mallett  v.  ?  Winter  v,  Stevens,  9  Allen,  526. 

Uncle,   &c.  lb.  1S8;   Carpentier  v,  Web-  "  Munson  i;.  Munson,  SO  Conn.   425; 

tier,  27  Cal.  548.  Kiley  v.  Smith,  9  Allen,  370.     See  Wy- 

'  Harmon  v.  Taylor,  33  Mis.  211.  man  v.  Brown,  50  Maine,  139. 

*  HiU  o.  HUl,  23  Penn.  521. 

(a)  In  California,  a  complaint,  that  the  tion  in  ejectment.    Ramirez  v,  Mnrraj,  4 

pUuntiflr  was  in  possession,  and  lawfallj  Cal.  293. 

entitled  to  the  possession,  at  the  time  he  The  plaintiff  need  not  aver  title ;    an 

WIS  evicted  by  the  defendant,  is  a  declara-  averment  of  prior  possession  and  an  oostor 


140  DISSEISIN,  EJECTMENT,  REAL  ACTION.  [BOOK  n. 

§  128.  Whero  tho  description  of  the  premises  in  the  consent 
rule  is  "  about  five  chains  and  twenty-five  links  in  depth," 
and  in  fact  the  lot  is  a  few  links  deeper,  the  description  entitles 
the  plaintiff  to  recover  the  premises  as  described  in  his  deed.^ 
But  ejectment  cannot  be  maintained  for  an  undesignated  part  of 
a  lot.2  And  the  description  in  the  declaration  will  not  be  aided 
by  reference  to  any  other  instrument.*  So  where  the  writ  was 
indescriptive  except  by  adjoiners,  and  the  verdict  was  general  for 
the  land  described  in  the  writ ;  the  judgment  was  reversed,  oa 
the  ground  that  the  finding  was  too  vague  to  sustain  it.^  So  a 
declaration,  after  describing  the  tract  owned  by  the  plaintiff,  and 
giving  its  boundaries,  alleged  that  the  defendant  unlawfully  with- 
held possession  ^*  of  two  hundred  acres  in  and  adjacent  to  the 
waters  of  Hughes'  and  Bunnell's  runs  ;  it  being  a  portion  of  the 
above-mentioned  tract  of  eleven  hundred  acres  of  land."  Held 
defective  for  uncertainty ;  and  the  verdict,  following  the  declara- 
tion, was  set  aside.^ 

§  129.  The  declaration  must  allege  a  seisin  of  the  fee  or  free- 
hold (or  for  years),  according  to  the  facts.^  (a)  An  undivided 
interest  cannot  be  recovered,  where  the  declaration  claims  tide  to 
the  whole.7  But  a  declaration,  demanding  the  whole  of  a  tract  in 
fee-simple,  may  be  amended,  so  as  to  demand  a  life-estate  in  an 

1  White  V,  Woodruff,  4  Zabr.  753.  •  Flagg  r.  Bean,  5  Post.  49.    See  34 

'^  Miller  v.  Smith,  33  Penn.  386.  Maine,  566. 

•  Flagg  V.  Bean,  5  Fost.  49.              ,  7  Rupert  o.  Mark,  15  111.  540 ;  PettT  v, 

*  Hunt  V,  McFarland,  38  Penn.  69.  Malier,  14  B.  Mon.  246 ;  Murphy  v.  Orr, 
^  Hitchcox  t;.  Bawson,  14  GraU.  526.  32  111.  489. 

is  sufficient,  for  prior  possession  is  evidence,  that  no  particular  form  is  necessary  in  tho 

of  title,  and  cannot  he  made  to  yield  to  complaint.    Caperton  v.  Schmidt,  26  CaL 

mere  color  of  title.    Norris  v,  Bussell,  5  490. 
Cal.  249.  But  that  it   must   not   state  evidenet. 

But  the  declaration  must  allege  title  or  Depuv  v.  Williams,  26  Cal.  313. 
at  least  actual  possession,  not  merely  oc-       In  Wisconsin,  an  allegation  of  poaKS- 

casional  use,  by  the  plaintiff,  and  a  contin-  sion  is  unnecessary.    Herrick  v.  GrareSi 

ued   adverse    holding    by  the  defendant.  16  Wis.  157. 
Steinback  v.  Ficzpatrick,  12  Cal.  295.  In  Minnesota,  a  right  of  possession  if 

And  the  demandant  must  allege,  and,  if  alleged.     Armstrong   t;.   Hinds,  8   Mjd* 

traversed,  prove,  a  seisin,  either  in  himself  254. 

or  his  ancestors,  throuj^h  whom  he  claims ;  In  an  information,  under  Mass.  Rev. 
and,  also,  in  general,  that  he  was  seised  by  Sts.  ch.  108,  to  recover  lands  below  low- 
taking  the  esplees  or  profits.  Payne  i;.  water  mark,  and  more  than  a  hundred  rodf 
Treadwell,  5  Cal.  310.  below  high-water  mark,  an  allegation  that 

The  complaint  need  not  allege  owner-  the  Commonwealth  is  owner  in  fte  of  all 

ship  at  the  commencement  of  the  action,  said  channels,  lands,  and  flats,  is  snffi- 

An   allegation   of  previous  title  and  an  cient.    Carr  v.  Boxbnry,  9  Gray,  451. 
ouster  is  sufficient.    Salmon  v.  Symonds,        (a)  And  a  verdict  must  be  equally  spe- 

24  Cal.  266.  cific,  and  follow  the  statute.    BawUngs  v. 

The  latest  cases   in  California  decide  Bailey,  15  111.  178. 
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undivided  part  only.^  And  if  the  plaintiff  shows  title  to  any  part 
of  the  land  contained  in  the  demise,  which  is  in  the  defendant's 
possession,  the  jury  may  render  a  general  verdict;  or  they  may, 
under  the  direction  of  the  court,  find  speciaUy,  so  as  to  enable 
the  parties  to  run  their  lines.*  (a) 

§  130.  To  enable  a  plaintiflf  to  recover  on  prior  possession,  he 
must  allege  and  prove  an  actual  ouster,  notwithstanding  a  default 
through  the  mistake  or  inadvertence  of  counsel.^  Thus  a  decla- 
ration, "  that  the  plaintiflFs  have  lawful  title  as  owners  in  fee-simple 
of  the  premises,  and  that  the  defendant  is  in  possession,  and  un- 
lawfully withholds  the  same,"  is  insufficient.  Although  a  statute 
have  dispensed  with  the  old  form  of  pleading,  and  the  allegation 
of  a  fictitious  demise ;  still  facts  must  be  pleaded,  sufiicient  to 
show  the  plaintiff's  right  to  recover,  and  not  mere  conclusions 
of  law.* 

§  131.  In  New  York,  the  complaint,  in  an  action  to  recover  pos- 
session of  real  estate,  stated,  that  the  legal  title  was  in  the  plaintiff 
as  owner  in  fee,  and  that  the  defendant  was  in  possession,  and 
unlawfully  withheld  possession  from  the  plaintiff,  and  that  the 
plaintiff  demands  that  the  defendant  may  be  adjudged  to  render 
up  possession  to  the  plaintiff,  and  pay  damages  for  the  detention. 
Held,  a  sufficient  declaration  under  the  Code.^  So  a  complaint, 
that,  on  a  day  named,  one  A  was  in  possession  and  seised  in  his 
own  right  in  fee,  and  died  so  seised ;  that  the  complainants  are 
his  only  heirs  at  law,  and  as  such  entitled  to  possession  ;  and  that 
the  defendant  unlawfully  holds  the  premises,  claims  title,  and  re- 
fuses to  give  them  up,  though  requested.^ 

§  132.  A  plea  of  the  general  issue  admits  the  defendant's  pos- 
session.7     The  title  only  comes  in  question.^ 

• 

1  Howe  V.  Wildes,  34  Maine,  566.  See  Bockee  v.  Crosby,  2  Paine,  432 ;  Fra- 

*  Kay  F.  Glover,  7  Jones,  41.  ser  v,  Weller,  6  M'L.  11. 

*  Watson  V.  Zimmerman,  6  Cal.  46.  '  Graves  i;.  Amoskeag,  &c.,  44   N.  H. 

*  Payne  v.  Treadwell,  5  Cal.  310.  462 ;  Burridge  v.  Fogg,  S  Cash,  183  ;  King 

*  Walter  v.  Lockwood,  23  Barb.  228.  v.  Kent,  29  Ala.  542 ;  43  Maine,  280. 

*  Gamer  v.  Manhattan,  &c  6  Duer,  539.  *  Wyman  i;.  Brown,  50  Maine,  139  ; 

Blake  v.  Dennett,  49  ib.  102. 

(a)   Colorable   title   in   the    plaintiff's  for  the  whole,  see  Hipp  v.  Forester,  7  Jones, 

grantor  to  the  whole  tract  being  shown,  599. 

evidence  of  his  possession  and  occupancy        Where  the  plaintiff  claimed  three  nndi- 

by  mining  on  any  portion  of  it  is  admis-  vided  fourth  parts  of  certain  tracts,  a  judg- 

sible.     Tamer   o.    Reynolds,    23   Fenn.  ment  that  he  do  recover  his  term  aforesaid 

199.  in  said  tracts  of  land  is  correct.    Carroll  v. 

As  to  possession  of  a  part,  and  ejectment  Carroll,  16  How.  275. 
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§  133.  A  denial  that  the  defendant  unlawfully  possessed  is  no 
denial,  and  consequently  is  an  admission,  of  the  material  allega- 
tion that  he  was  in  possession.^  So  where  a  verified  complaint 
charged  an  unlawful  and  wrongful  entry  and  dispossession,  and 
the  answer  denied  that  the  defendant  wrongfully  and  unlawfully 
entered  and  dispossessed ;  held,  not  the  positive  and  unequivocal 
denial  of  the  entry  and  ouster  required  by  a  verified  complaint 
(Cal.  Pr.  Act,  §  65),  and  therefore  an  admission  thereof,  and  a 
denial  of  the  wrongfulness  only.^  So  a  complaint  alleged,  that 
the  plaintiff  was  lawfully  seised  and  possessed  on  a  certain  day, 
and  afterwards  the  defendant  entered  the  tract  and  ousted  him. 
Held,  an  answer,  not  guilty  of  the  supposed  trespasses  and  eject- 
ment, raised  no  issue.  And  where  the  complaint  alleges  posses* 
sion  on  a  certain  day,  an  answer  that  the  party  is  not  in  possession 
on  a  subsequent  day  is  a  confession.^ 

§  134.  The  want  of  a  similiter  is  cured  by  a  verdict,  or  tho  de- 
fendant may  add  it,  if  he  chooses,  as  a  matter  of  form.  The  plea 
of  not  guilty  is  the  issue.^ 

§  135.  An  answer,  in  an  action  to  recover  possession,  which 
denies  that  the  defendant  is  in  possession,  or  that  there  has  been 
any  deipand  of  the  possession  by  the  plaintiff,  or  any  unlawful 
withholding  thereof,  does  not  put  in  issue  the  title  of  the  plaintiff, 
or  raise  the  question  of  adverse  possession.  If  the  defendant  de- 
signs to  question  the  validity  of  the  deed,  under  which  the  plaintiff 
claims,  to  pass  the  title  to  the  lands  while  a  stranger  was  in  pos- 
session, claiming  title ;  he  should  so  frame  his  answer,  and  set  up 
a  title  in  himself,  or  title  out  of  the  plaintiff.* 

§  136.  If  tho  demandant  have  title  and  a  right  of  entry,  his 
allegation  that  he  was  himself  seised  will  be  maintained  in  law, 
upon  the  supposition  that  he  has  entered  and  become  seised 
according  to  his  title,  though  he  may  never  have  had  actual 
seisin.  In  such  case,  upon  the  plea  of  the  general  issue,  the 
defendant  will  be  held  a  disseisor,  though  he  may  not  have 
actually  disseised  the  demandant,  upon  a  like  supposition  that  the 
demandant  has  entered  and  been  expelled  by  the  defendant. 
Under  the  (New  Hampshire)  Statute  of  Limitations,  whoever  has 
a  right  of  action  has  also  a  right  of  entry  ;  and  upon  plea  of  the 


1  Burke  v.  Table,  &c.  12  Cal.  403. 

*  Biuenlus  v.  Coflfee,  14  Cal.  91. 

*  Schenck  t^.  Evoy,  24  Cal.  113. 


*  Walker  v.  Annoar,  22  Ul.  658. 
^  Ford  V,  Sampson,  SO  Barb.  183. 
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general  issue  the  only  question  is  one  of  title.  This  local  prac- 
tice is  confined  in  its  operation  to  a  simplification  of  the  remedy 
by  writ  of  entry,  and  does  not  affect  the  substantial  rights  and 
Uabilities  of  the  parties ;  and  whether  defendants  in  that  suit  are 
liable  as  tenants  of  the  freehold,  or  as  sole  or  joint  tenants,  when 
the  question  is  raised  by  appropriate  pleas,  is  determined  by  the 
rules  of  the  common  law.^ 

§  137.  As  a  plea  of  the  general  issue  admits  the  disseisin,  the 
tenant  cannot,  under  this  plea,  introduce  proof,  that  a  third  per- 
son has  a  present  title  superior  to  that  of  the  demandant,^  or  that 
he  was  a  tenant  of  the  plaintifil^ 

§  137  a.  A  common  plea  in  ejectment  is  disclaimer  or  non- 
tenure.^ (a)  The  general  issue  admits  the  -tenant  to  be  in  pos- 
session of  all  the  land  not  specially  disclaimed.  A  disclaimer  as 
to  part  only  leaves  the  tenant  guilty  of  disseisin.*  In  Pennsyl- 
vania, when  the  plaintiff  files  a  description  of  the  land,  the  defend- 
ant is  bound  to  file,  with  his  plea,  a  description  of  the  part  as  to 
which  he  defends ;  otherwise,  the  plea  of  the  general  issuer  applies 
to  the  whole  land  claimed ;  and  the  defendant  cannot  allege,  as 
error,  that  the  judgment  included  more  than  was  in  dispute.^ 
And  where  the  tenant,  without  entering  a  disclaimer  of  title  to 

^  Tappan  v,  Tappan,  36  N.  H.  98.  *  See  Tripner  v.  Abrahams,  47  Fenn. 

*  Warren    v.  Miller,  38    Maine,  108;    220. 

Melcher  p.  Flanders,  40  N.  H.  139.  ^  Perkins  v.  Raitt,  43  Maine,  280. 

*  Williams  v.  Noiseaax,  43  N.  H.  388;        «  Hill  v.  Hill,  43  Penn.  521. 
Mekdier  v,  Flanders,  40  ib.  139. 

(a)  Disclaimer  is  abolished  in  California.  Non-tennre  must,  by  Stat.  1846,  ch.  221, 

Ellis  V.  Jeans,  26  Cal.  275.  be  pleaded  within   the  time  required  for 

In  New  Hampshire,  a  plea  of  non-tenure  filing  pleas  in  abatement ;  and  a  brief  state- 

or  disclaimer  is  in  the  nature  of  a  plea  in  meat  of  non-tennre    is  within  the  rule, 

abatement.  Tappan  i^.  Tappan,l  1  Fost.  41.  Tonng  v,  Tarbell,  37  Maine,  509 ;  Eldridge 

It  is  in  the  discretion  of  the  court  to  v,  Preble,  34  Maine,  148. 

allow  SQch  a  plea  to  be  filed  at  the  foarth  In  Massachusetts,  it  is  irregular  to  plead 

term  after  the  entry  of  the  action.    Ib.  the  general  issue  as  to  one  moiety  of  the 

Non-tennre,  general  or  special,  is  a  good  demanded  premises,  and  a  disclaimer  as  to 

plea  in  abatement  to  a  writ  of  entry  brought  the  other.    The  general  issne  should  be 

to  foreclose  a  mortgage.    Stark  v.  Brown,  pleaded  as  to  the  whole  demand,  and  a  dis« 

40  N.  H.  345.  claimer  as  to  part  filed  by  way  of  a  specifi- 

Bat  if  there  be  no  disclaimer,  the  plain-  cation  of  defence.    But  if  no  objection  is 

tiiT  may  always  reply,  maintaining  his  writ;  raised  by  the  demandant,  and  the  latter 

and  if  on  trial  it  appear  that  the  defendant  proves  a  deed  from  the  tenant  to  himself  of 

is  in  possession  nnder  a  title  subject  to  that  one  half  of  the  premises  claimed,  this  is 

of  the  plaintiff,  the  plaintiff  will  be  entitled  not  eyidence  of  title  in  him  to  the  whole, 

to  judgment.    Ib.  Fisk  o.  Fisk,  12  Cush.  150. 

Hence  a  defendant  in  possession  can  only  In  the  same  State,  under  the  general 

nccessfnlly  plead  non-tenure  special.  Ib.  issue,  the  tenant  cannot  specify  and  rely 

In  Maine,   non-tenure,  being  a  plea  in  upon  a  claim  of  title  in  himself,  and  also 

abatement,  must  be  filed  within  the  time  upon  the  defence  of  non-tenure.  Creighton 

pescribed  by  the  rules  of  the  court.    New-  v.  Proctor,  12  Cush.  433. 
^gin  V.  langley,  39  Maine,  200. 
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any  part  of  the  land,  proves  that  he  is  in  possession,  claimiDg  title 
to  only  a  part  of  it,  a  verdict  may  be  rendered  for  all  the  land 
claimed.^  When  there  is  a  disclaimer  as  to  part,  and  the  general 
issue  as  to  the  residue,  and  the  jury  return  a  verdict  for  the 
whole  in  favor  of  the  demandant ;  he  may  have  judgment  for  the 
parcel  intended  to  be  found,  if  the  materials  for  a  suiBcient  de- 
scription exist,  upon  entering  a  remittitur  as  to  the  residue.^ 

§  138.  A  plea,  that  the  locus  is  in  the  actual  adverse  possession 
of  A,  under  a  claim  of  title,  and  that  the  defendant  has  license 
from  him,  is  bad  on  demurrer;  if  only  intended  to  deny  the 
plaintiff's  possession,  it  is  bad  as  only  amounting  to  the  general 
issue  already  pleaded ;  if  intended  as  a  plea  of  license  under  the 
true  owner,  it  is  bad  as  denying  the  plaintiff's  possession,  and  as 
not  alleging  title  in  A.^ 

§  138  a.  A  disclaimer  of  title  and  possession  does  not  authorize 
a  judgment  by  confession,  for  which  possession  is  necessary.  The 
judgment  should  be  in  such  case  for  a  nonsuit.*  (a) 

§  139.  An  answer,  purporting  to  go  to  the  whole  case,  setting 
up  title  to  half  the  land  sued  for,  is  bad.^ 

§  140.  The  answer  must  not  state  evidence.^ 

§  141.  Where  a  second  ejectment  is  brought,  pending  the  first, 
on  a  new  title ;  the  answer  must  negative  such  title.^ 

§  142.  Questions  of  pleading  arise  in  case  of  joint  parties.® 
Thus  suit  was  brought  for  three  lots,  A,  B,  and  C.  Plea,  the  gen- 
eral issue,  with  a  specification  of  title  to  lot  A.  The  demandant 
proved  the  conveyance  of  the  three  lots  to  himself,  and  showed  a 
title  in  his  grantor  to  A  and  B,  but  none  to  C.  Held,  he  might 
recover  lot  C,  the  defendant  showing  no  title.^ 

§  143.  In  reference  to  the  evidence  in  an  action  of  ejectment; 

1  Carrington  v.  Gk>ddin,  13  Gratt.  587.  "  Modro  v,  Mardock,  26  Cal.  524. 

«  Odlin  ».  Govo,  41  N.  H.  465.  7  Vance  ».  Olinger,  27  Cal.  858. 

'  Alexander  v.  Eastland,  37  Miss.  554.  "  See  Wyman  v.  Brown,  50  Maine,  139. 

*  Noe  V,  Card,  14  Cal.  576.  »  Mara  v.  Pierce,  9  Gray,  306. 
^  Slaaghter  v.  Detiney,  10  Ind.  103. 

(a)  By  statnte,  the  rales  stated  in  the  ant  may  set  out  the  facts  by  special  plea 

text  are  extensively  changed,  all  pleadings  and  then  rely  on  the  statnte,  instead  of 

except  the  general  issne  being  abolished,  showing  them  ander    the  general  issoe. 

See  vail  v.  Halton,  14  Ind.  344 ;  15  111.  Tegarden  v.  Carpenter,  36  Miss.  404. 
236.  In  the  same  State,  when  seisin  is  denied. 

As  to  the  question   of  jorisdiction,  see  the  demandant  is  bound  to  prove  it  within 

Roberts  v.  Pillow,  1  Hemp.  624.  the  prescribed  time,  and  the  defendant  is 

With  reference  to  statutory  defences ;  in  not  required  to  plead  the  Statute  of  LimitSr 

Mississippi,  under  Stat.  1850,  the  defend-  tlons.    Ellis  v.  Murray,  28  Miss.  129. 
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it  sufficiently  appears,  from  what  lias  been  already  stated,  that  the 
burden  of  proof  is  on  the  plain tiflF  to  prove  title. ^ 

§  144.  Proof  of  two  deeds  from  the  tenant  to  the  demandant, 
each  of  an  undivided  half  of  premises,  the  whole  of  which  is  de- 
manded, although  made  at  different  times,  does  not  shift  the 
burden  of  proof  upon  the  tenant  to  show  that  the  two  deeds  do 
not  refer  to  different  portions;  but  the  burden  is  still  on  the 
demandant  to  prove  a  title  to  the  whole.  And  parol  evidence  is 
competent  for  the  tenant,  that  the  second  deed  was  by  agreement 
merely  a  substitute  for  the  first,  on  account  of  some  real  or  sup- 
posed defect  therein.^ 

§  145.  Evidence  of  general  reputation,  and  the  individual 
opinions  of  witnesses,  are  inadmissible  to  show  that  the  plaintiff's 
ancestor,  who  lived  on  the  land,  was  considered  as  the  owner.^ 
Evidence  may  be  offered  of  circumstances  in  connection  with 
long  and  peaceable  possession,  to  raise  the  presumption  of  a 
grant.^ 

§  146.  Upon  a  question  of  disputed  boundary,  respecting  which 
a  survey  and  plats  have  been  made,  it  is  not  competent  to  ask  a 
witness  the  position  of  an  object,  which  it  does  not  appear  from 
the  plats  and  explanations  he  had  pointed  out  to  the  surveyor.^ 

§  147.  Where  ejectment  is  brought  to  enforce  specific  perform- 
ance, parol  evidence  is  admissible,  and  the  question  is  for  the 
jury.* 

§  148.  A  bond  given  to  indemnify  against  defects  in  the  title, 
on  the  sale  of  land,  is  not  admissible  in  evidence  against  the 
grantee,  on  an  ejectment  brought  by  a  third  party." 

§  149.  A  plaintiff  in  ejectment  may  withdraw  from  the  consid- 
eration of  the  jury  a  record  of  sale  by  a  guardian,  and  a  deed 
which  was  so  defective  as  not  to  vest  title.® 

§  150.  On  the  trial  of  a  second  ejectment,  between  the  same 
real  parties,  the  record  of  the  former  action  is  admissible  in  evi- 
dence, though  the  fictitious  parties  be  different,  and  also  the  term 
sued  for.^ 

§  151.  Ejectment  or  a  real  action  is  brought,  primarily,  to 
recover  the  land  alone.     By  a  very  general  statutory  practice, 

2  Bojian  V.  Meeker,  4  Dotch.  274.    See  '  Carroll  v.  Granite,  &c.  11  Md.  399. 

Fank  v.  Kincaid,  5  Md.  404.  *  Moore  v.  Small,  19  Fenn.  461. 

'  FUk  V.  Tisk,  12  Cash.  159.  "^  Washabau^h  v.  Entrikcn,  34  Penn.  74. 

•  Taliaferro  v.  Pcycr,  12  Gratt.  277.  »  Cliapin  i\  Carteninus,  15  III.  427. 

*  Tovroscnd  r.  Downer,  32  Vt  183.  *  Dean  v.  Dazey,  5  Harring.  440. 

13 
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however,  damages  may  now  be  recovered,  in  connection  with  the 
property  itself,  which  is  the  principal  object  of  the  suit.^  (a) 

§  152.  Independently  of  statute,  the  remedy  for  mesne  profits 
is  an  action  of  trespass,  subsequent  to  the  recovery  in  eject- 
ment. (6) 

^  Gamer  v.  Jones,  34  Miss.  505.    See  Moss  v.  Shear,  25  Cal.  44. 


.  (a)  In  an  action  of  right,  in  lowa^  a  plain-  verdict  for  the  demandant  on  the  title,  an- 

tiff,  who  has  both  title  and  right  of  posses-  less  an  order  is  passed  by  the  court,  before 

sion,  can  also  recover  for  nso  and  occu-  such  verdict  is  recorded,  postponing  the 

pation.    Dunn  v.  Starkweather,  6  Clarke,  assessment.    Judd  v.  Gibbs,  8  Uraj,  435. 

466.  In  the  same  State,  the  recovery  of  rents, 

So,  under  the  Practice  Act  of  California,  &c.,  is  limited  to  six  years.  Curtis  v.  Fran* 

it  is  competent  for  the  plaintiff  to  recover  cis,  9  Cush.  427. 

real  propertv,  with  damnges  for  withhold-  Wlicn  issue  is  taken  on  disclaimer,  the 

ing  it,  and  tne  rents  and  profits,  all  in  the  demandant,  if  ho  recover,  is  entitled  to  the 

same  action,  and  as  one  cause  of  action,  mesne  profits.    Richards    v.    Randall,  4 

Sullivan  r.  Davis,  4  Cal.  291.  Gray,  53. 

Where  judgment  was  rendered  for  the  In  Maine  (and  probably  elsewhere),  to 

land,  and  for  largo  several  damages  against  entitle  the  demandant  to  recover  for  mesne 

the  defendants ;  the  plaintiff  was  allowed  profits,  in  a  writ  of  entry,  under  Rev.  Sts. 

to  release  the  damages,  which  should  have  145,  he  must  set  forth  his  claim  for  them 

been  joint,  if  given  at  all,  and  to  retain  the  in  his  writ.    Though    specially  declared 

judgment  for  the  land.    Curtis  v.  Herrick,  for,  they  are  recoverable  only  to  the  dale 

14  Cal.  117.  of  the  writ.     Such  as  accrue  before  cannot 

But  the  plaintiff  in  ejectment  recovers  be  recovered  in  any  future  action.     Sach 

mesne  profits  only  from  the  accrual  of  his  as  accrue  after,  ana  prior  to  the  time  of 

right  of  possession.    Thus  an  execution  possession  taken,  may  be  recovered  in  an 

purchaser,  only  from  the  date  of  the  sher-  action  of  trespass.    Larrabee  v.  Lambert, 

ififs  deed,  not  of  the  sale.    Clark  v.  Boy-  36  Maine,  440. 

reau,  14  Cal.  634.  In    Minnesota,    the    plaintiff    recoven 

And  if  the  plaintiff  is  in  possession  of  damages.    Armstrong  v,  Hines,  8  Min. 

part  of  the  land,  he  cannot  recover  dam-  254. 

ages  for  all.    Ellis  v.  Jeans,  26  Cal.  275.  So,    in   Missouri,    the    annual    valne, 

So,  in  Kentucky,  the  plaintiff  may  unite  though  the  parties  hold  in  common.    Cnt- 

in  his  petition  claims  for  the  recovery  of  ter  v.  Waddingham,  33  Mis.  269. 

specific  real  property,  and  the  rents,  profits,  (6)  In  Mississippi,  and    probably  else- 

and   damages  for  withholding  the  same,  where,  a  judgment  for  the  plaintiff,  in  an 

Walker  v.  Mitchell,  18  B.  Mon.  541.  action  for  possession,  is  conclusive  evidence 

So,  in  New  York,  the  inquisition,  after  in  an  action  for  mesne  profits,  to  show  that 

an  action  of  ejectment,  to  recover  damages  the  title  was  in  the  plaintiff  from  the  time 

for  use  and  occupation,  is  a  substitute  for  he    brought    his   ejectment.    And  as  his 

the  action  of  trespass  for  mesne  profits,  right  to  mesne  profits  depends  upon  hii 

The  fact,  that  the  defendant  occupies  under  title,  not  upon  his  possession,  at  the  time  of 

a  joint    lease  with   another  party,  is  no  suit,   he   can  recover    upon    such  proof, 

ground  for  reduction  of  damages.     But  though  he  has  never  actually  been  pat  in 

damages  cannot  be  assessed  for  any  time  possession    under  his  judgment  in  ejects 

during  which  the   defendant  was   not   in  mcnt.  Brewer  v.  Beckwith,  35  Miss.  467. 

possession,  either  in  fact  or  in  judgment  But,  in  Pennsylvania,  one  who  has  le- 

of  law.    Ryers  v.  Wheeler,  Hill  &  Denio,  covered  in  ejectment,  but  not  entered  into 

389.  possession,  cannot  sustain  trespass  for  the 

Under  the  Code,  mesne  profits  are  re-  mesne  profits.    Caldwell  v.  Walters,  2S 

covered  hj  action,  not  by  suggestion,  after  Pcnn.  378. 

recovery  m  ejectment.    Holmes  v.  Davis,  So,  in  North  Carolina,  although  the  de- 

19  N.  1 .  (5  Smith)  488.  fendant  has  left  the  premises.    Carson  v. 

In  Massachusetts,  by  the  Rev.  Sts.  ch.  Smith,  1  Jones,  106. 

101,  (i\  1.5,  24  (see  Gren.  Sts.),  an  applica-  After  recovery  in  ejectment,  an  action 

tion  for  the  assessment  of  rents  and  profits  for  mesne  profits  may  be  brought  in  the 

npon  a  writ  of  entry  cannot  be  made  after  name  cither  of  the  nominal  plaintiff,  or  of 


BOOK  II.]  DISSEISIN,  EJECTSIENT,  REAL  ACTION.  147 

§  153.  If  one  puts  a  party  in  possession,  having  no  right  to  do 
60,  and  afterwards  leases  to  others ;  he  is  liable,  with  his  lessees, 
for  mesne  profits.^ 

§  154.  Mesne  profits  must  be  limited  by  the  annual  rent,  or 
some  other  definite  standard.  It  is  error  to  charge,  that  the  jury 
may  give  such  extra  damages  as  they  may  think  the  particular 
circumstances  of  the  case  demand.^ 

§  155.  The  statute  law  very  generally  provides  for  an  allow- 
ance to  the  defendant,  in  the  nature  of.  set-off,  on  account  of 
any  permanent  improvements,  or  those  having  the  character  of 
fixtures,  which  he  may  have  made  upon  the  land  recovered.^ 
The  qualification  is  usually  expressed  or  impUed,  that  the  improve- 
ments wore  made  in  good  faith,  under  color  of  title.*  Or. by  a 
bond  fide  possessor,  who  supposes  himself  to  be  the  true  owner  of 
the  land,  and  is  ignorant  that  his  title  is  contested  by  any  person 
claiming  a  better  right.^  (a) 

§  156.  With  reference  to  the  verdict  in  an  action  of  ejectment, 
it  must  be  certain^  and,  if  it  be  for  part  only  of  the  land  de- 
scribed in  the  declaration,  the  part  should  be  described  by  metes 
and  bounds,  (6)  or  by  reference  to  natural  or  artificial  objects,  or 
to  the  lines  of  other^ tracts.^  (c) 

*  Storch  r.  Carr,  28  Penn.  135.  *  Honston  v.  Sneed,  15  Tex.  307.    See 

*  Hannao.  Phillips,  1  Grant,  253.  Rector  v,  Gaines,  19  Ark.  70;  Butler  v. 

*  M'&Iina  r.  Biayes,  4  Cal.  209;  14    Same,  ib.  95;  Dothage  i^.  Stoart,  35  Mis. 
Cal.  465.  251 . 

*  Welch  p.  SuUiyaD,  8  Cal.  51 1 .  «  Loaid  v.  Philips,  4  Sneed,  566 ;  5  ib.  689. 

his  lessor,  but  not  of  both.    Den  v.  Luns-  In  ejectment,  the  tenant  cannot  be  al- 

ford,  Bnsb.  401.  lowed  to  prove  that  he  has  made  valaable 

'    As  to  the  time  for  which  mesne  profits  improvements  since  the  termination  of    a 

mavbe  recovered,  see  Ljnch  v.  Cox,  23  former   nnsaccessfal   action   between  the 

Penn.  265 ;  Hill  o.  Meyers,  46  Penn.  15.  same  parties  for  the  same  premises.      Wil- 

(a)  Where,  in  an  action  of  ejectment,  kinson  v,  Pearson,  23  Penn.  117*  ^ 

the  jary  assessed  the  amount  of  the  rents  In  California,  where  no  proof  is  intro- 

and  profits  due  to  the  plaintiff's  lessor,  dnced  to  show  damages,  it  is  held  no  error 

and  also  the  valoe  of  the  improvements  to  allow  the  defendant  to  prove  the  value 

made  by  the  defendant,  which  sum   ex-  of  improvements.    Ford  t;.  Holton,  5  Cal. 

eeeded  the  former;   held,  the  judgment  319. 

should  have  been  for  the  defendant  for  such  But,  in  a  later  case,  it  is  decided  that  the 

excess,  and  the  hab,  fac.  poss.  stayed  until  value  of  improvements  can  only  be  allowed 

it  was  paid.    Abbey  u.  Merrick,  27  Miss,  by  way  of  set-off  against  damages  for  use 

820.  and  occupation,  and  therefore  cannot  ex- 

In  Pennsylvania,  ejectment,  in  the  nature  cced  them.    Yount  v.  Howell,  14  Cal.  465. 

of  a  bill  in  equity,  does  not  lie  to  compel  (b)  And  there  should  be  a  delay  of  the 

payment  for  improvements  made  during  cause,  if  necessary,  for  that  purpose.   Bro- 

possession  under  a  condemned  title.    The  gan  v.  Savage,  5  Sneed,  689. 

claim  for  improvements  should  have  heen  A  conditional  verdict  must  fix  the  time 

interposed  in  the  action  of  ejectment,  and  for  payment  of  the  money.    Thompson  v. 

enforced  by  a  conditional  verdict.    PauU  M'Kinlev,  47  Penn.  353. 

v.Eldred,  29Penn.  415.  (c)  Under   ch.  152   of  Tennessee    St. 
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§  157.  A  verdict,  sufficiently  certain,  either  in  itself,  or  by  ref- 
erence to  something  of  a  permanent  and  public  nature,  to  enable 
the  court  to  give  judgment,  and  the  sheriflf  to  deliver  possession, 
will  be  sustained.  But  a  verdict,  uncertain  in  itself,  is  not  helped 
by  reference  to  a  line  proved  by  witnesses  on  the  trial ;  or  a  line, 
the  starting-point  of  which  is  not  fixed  with  reasonable  certainty. 
"  Tlie  middle  of  a  stone-wall "  is  too  indefinite  a  starting-point  for 
the  boundary  of  a  town  lot,  as  fixed  by  verdict.^  But  if  the  plaintiff 
demands  the  whole  of  a  piece  of  land,  the  verdict  may  be  for  an 
undivided  part.^  And  a  verdict,  which  finds  that  the  plaintifi'isthe 
owner  of  the  land,  is  sufficiently  explicit  as  to  title.^  So  a  verdict 
which  finds  the  defendant  guilty,  and  the  estate  established  in  the 
plaintifi'  to  be  an  estate  in  fee,  is  responsive  to  the  issue,  and  is 
sufficient.*  So,  on  a  plea  of  the  general  issue,  with  a  specification 
of  defence,  claiming  title  to  part  of  the  demanded  premises,  and 
disclaiming  as  to  the  residue ;  a  verdict,  that  "  the  tenant  did  not 
extend  his  building  over  land  of  the  demandant,"  is  a  good  find- 
ing in  favor  of  the  tenant  as  to  the  part  claimed  by  him,  since  the 
(Mass.)  St.  of  1836,  ch.  273,  abolishing  special  pleading.^  So  the 
verdict  set  out  the  wills  of  a  grandfather  and  father,  and,  if  a  son 
took  under  the  father's  will,  for  the  plaintiflF;  if  under  the  grand- 
father's, for  the  defendant.  Held,  the  verdict  was  sufficiently 
certain,  and  submitted  to  the  court  merely  the  construction  of  the 
wills,^  So  a  verdict  may  refer  to  monuments,  recorded  deeds,  or 
diagrams,  warrants  of  survey,  or  identified  agreements.^ 

§  158.  The  judgment  in  ejectment  must  follow  the  complaint, 
and  the  execution  the  judgment.^ 

§  159.  With  regard  to  the  effect  of  a  judgment,  although  not 
conclusive,  yet,  if  title  was  really  suggested  and  decided,  and  pos- 
session under  the  title  given,  there  can  be  no  better  evidence  of 
title  in  the  court  of  chancery.^  (a) 

1  Hagey  v,  Detweiler,  35  Penn.  409.  '  Miller  v.  Casselbcrrj,  47  Penn.  376. 

»  Callis  V.  Kemp,  11  Gratt.  78.  »  Orton  v,  Noonan,  18  Wis.  447.    Sec 

»  Hadlock  V.  Hadlock,  22  111.  384.  Taylor  v.  Abbott,  41  Penn.  352;   Mink- 

•  Goodhue  v.  Baker,  22  111.  262.  hart  v.  Hankler,  19  III.  47. 

•  Johnson  v.  Rayncr,  6  Gray,  107.  ®  Obert  u.  Obcrt,  2  Stockt.  98. 

•  Callis  u.  Kemp,  11  Gratt.  78. 

1852,  a  verdict  for  the  plaintiff,  which  does  "  wherein  time  becomos  of  the  essence  in 

not  specify  the  plaintiff's  estate,  is  a  nullity,  the  finding  of  the  jury,  or  in  a  judirraont  by 

Van  Fossen  v.  Pearson,  4  Snced,  362.  confession,  by  fixing'  a  time  for  such  pay- 

(a)  The  (Pennsylvania)  act  of  April  21,  ment'*   of   purchase-money.     Lykcns   p. 

1846,  restores  the  rule  making  one  judg-  Tower,  27  Penn.  462. 
ment  in  eiectmcnt  conclusive,  only  in  cases 
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§  160.  A  deed,  conveying  land  to  the  county,  upon  a  condi- 
tional limitation,  for  a  court-house,  contained  a  covenant  that, 
should  the  building  erected  cease  to  be  occupied  as  a  court-house, 
the  county  might  remove  it  within  a  reasonable  time.  Held,  in  a 
writ  of  entry,  that  this  right  in  the  tenant  was  no  objection  to  a 
general  judgment  for  the  demandant ;  and  a  motion  for  a  quali- 
fied judgment,  reserving  the  right,  was  denied.^ 

§  160  a.  In  Louisiana,  when  the  defendant  in  a  petitory  action 
is  evicted  from  land  upon  which  he  has  for  several  years  paid  the 
taxes,  the  writ  of  possession  should  be  suspended  until  the  taxes 
are  refunded  to  the  defendant,  as  negotiorum  gestor  of  the  plain- 
tifiF.« 

§  160  b.  Where  two  ejectments  had  been  brought  for  parts  of 
the  same  land,  in  one  of  which  a  verdict  and  judgment  were  given 
for  the  undivided  moiety  of  a  lot,  and  in  the  other  for  the  entire 
tract ;  held,  they  were  conclusive  as  to  the  moiety  only,  and  a  third 
action  would  lie  for  the  remainder  of  the  land.^ 

§  161.  Where  a  former  judgment  is  set  up,  parol  evidence  is 
admissible  as  to  identity.^  (a) 

1  Wood  V.  Cheshire,  82  N.  H.  421.  ■  Kinter  v.  Jenks,  43  Penn.  445. 

*  Weber  v.  Conssy,  12  La.  An.  534.  *  Meyers  v.  Hill,  46  Penn.  9. 

^  (a)  In  some  States,  an  erroncoos  judgment  in  which  the  defendant,  a  married  woman, 

in  ejectment  is  corrected  by  the  snmmary  has  a  homestead,  a  qualified  judgment  for 

process  of  irstitntion.    Thus,  in  Pennsyl-  possession  may  be  given,  subject  to  this 

Tanla,  where  a  defendant  has  been  deprived  right.    Castle  v.  Palmer,  6  Allen,  401. 
of  the  possession  of  his  premises  under  an 

execntion  on  an  erroneous  judgment,  he  is  Some  points  of  practice,  often  of  a  local 
entitled,  apon  reversal,  to  bo  restored  to  nature,  connected  with  the  subject  of  this 
the  possession  without  further  action,  and  chapter,  demand  a  brief  notice.  See  Short 
also  to  the  crops,  ei^ier  by  judgment  of  v.  Coulee,  28  111.  219. 
restitution  or  by  an  action  on  the  case.  A  receiver  is  sometimes  applied  for  in  the 
Breading  v.  Blocher,  29  Penn.  347.  action  of  ejectment.  But  where  the  plain- 
In  Mississippi,  after  judgment,  by  which  tiffs  in  an  action  for  a  mill,  but  with  a 
the  plaintiff  takes  under  the  habere  facias  doubtful  right,  applied  for  a  receiver,  on 
more  than  he  is  entitled  to  recover,  the  de-  the  ground  that  they  believed  that  the  pos- 
fendant  cannot  have  restitution  bv  motion  sessor  was  insolvent,  and  that  the  property 
in  the  court  issuing  the  writ,  if  the  prem-  could  not  bo  left  in  his  possession  without 
isea  axe  specifically  described  in  the  judg-  injury  to  them ;  a  receiver  was  refused. 
ment.  Natchez  v.  Vandervelde,  31  Miss.  Cofer  v.  Echcrson,  6  Clarke  (Iowa), 
706.  502. 

In  ejectment  against  a  hnsband,  the  wife  A  statute,  requiring  security  for  costs 

cannot  prevent  execution  of  the  hab,  fac,  and  damages  to  bo  filed  by  a  tenant  hold- 

bj  setting  up  a  title  to  the  land.    In  such  ing  over,  before  he  can  be  admitted  to 

case,  the  court  having  awarded  a  writ  of  plead  in  ejectment,  applies  in  favor  of  a 

lestitmion,  held,  it  wax  irregular;  hut  it  was  party  who  purchased  the  land  during  the 

not  set  aside,  the  plaintiff  oeing  left  to  his  lease.    Shannonhouse  v.  Bagley,  3  Jones, 

action  against  both  husband  and  wife,  more  295. 

eq>ecially  as  judgment  was  improperly  en-  The  affidayit,  required  by  statute  to  be 

tered  upon  the  pleading.    Johnson  v.  Fnl-  made  by  the  lessor  of  the  plaintiff  to  com- 

Icrton,  44  Penn.  466.  pel  such  security  for  damages,  need  not 

In  Massachusetts,  in  an  action  for  land,  state  the  length  of  the  term,  or  whether  it 

18* 
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was  for  years,  or  from  year  to  year.  lb.  ticalarsor  for  other  information,  and  allows 
See  Famsworth  r.  A^ew,  27  III.  42.  ten  days  to  elapse,  he  will  be  deemed  to 
The  acts  of  assembly,  in  Pennsylvania,  have  waived  the  irregularity,  supposing  it 
allowing  writs  of  estrepement  in  ejectment,  to  be  snch,  and  his  application  should  men 
are  only  declaratory  of  the  common-law  be,  not  to  set  aside  the  writ,  bat  to  be  al< 
authority  of  the  courts,  and  were  passed  lowed  to  appear  and  defend.  Thompson  o. 
because  this  power  was  not  exercised  as  Slade,  87  £ng.  L.  &  "Eq.  582. 
fully  as  it  should  have  been.  Berne  v.  Where  a  landlord  or  lessor  proceeds  by 
Boyle,  37  Penn.  260.  ejectment,  under  the  15  &  16  Vict  ch.  76, 
The  writ  of  estrepement  may  be  dis-  for  the  recovery  of  a  dwelling-hoose  and 
solved  by  the  court,  on  hearing,  with  or  other  premises  demised  by  onojease;  iftbe 
without  security.  If  security  be  ordered,  a  dwelling-house  is  unoccupied,  and  the  rest 
bond  to  the  plaintiff  is  a  proper  form  of  giv-  of  the  premises  are  in  the  occupation  of  a 
ingit.  lb.  tenant,  service  of  the  writ  of  ejectment 
in  California,  the  court  can  restrain  may  he  effected  by  personally  serving  the 
waste  pending  the  action.  Natoma,  &c.  v,  tenant  with  a  copy,  and  affixing  aootber  on 
Clarkin,  14  Cal.  544.  the  front-door  of  the  dwelling-hoose.  din- 
But,  for  that  purpose,  the  plaintiff  should  ton  v.  Wales,  38  Eng.  L.  lb  £q.  442. 
add  to  the  ordinary  complaint  a  distinct  The  commencement  of  an  action  of  eject* 
paragraph,  stating  the  grounds  on  which  ment  is  the  service  of  the  dedantion. 
the  special  relief  is  asked,  and  praying  for  Thompson  v.  Red,  2  Jones,  412. 
it.  lb. ;  Atwell  v.  McLure,  4  Jones,  371.  In  Illinois,  a  motion  for  a  new  trial  in 
In  England,  where  a  writ  in  ejectment  ejectment,  upon  common-law  noanda,  mar 
has  not  been  addressed  to,  but  has  been  be  granted ;  but,  if  applied  ror  ander  the 
served  on,  the  tenant  in  possession,  it  is  statute,  the  conditions  required  most  be 
questionable  whether  the  tenant  can  apply  complied  with.  Goodhue  r.  Baker,  22 
to  set  the  writ  aside  as  irregular.  But  if.  III.  262.  See  Singer  t;.  Bett,  8  Ohio,  (N.  S.) 
instead  of  so  applying,  he  applies  for  par-  291. 
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CHAPTER    I. 

GENERAL  RULES  OF  PLEADING. 

1.  Tort  and  contract;  deflnitioQ  and  pnr-  9.  Variance;  the  pleadings  and  evidence 

poees  of  pleading.  must  conform ;  limitations  and  exceptions. 

2  a.  Recent  statutory  cbangeson  the  snbj  ect  11a.  Truth  of  a  plea. 

8.  Pleadings  mnst  state  facts.  ,11 6.  Departure. 

4.  Pleading  in  case  of  statutes.  12.  Directness  and  certainty. 

8.  Allegation  of  direct  or  inunediate  in-  14  a.  Pleading  in  case  of  fraud. 

)axy.  16.  Statement  of  a  legal  conclusion. 

8  a.  ABegation  that  the  plaintiff  was  not 
isfiuilt. 

§  1.  The  general  principles  of  pleading  are  not  materially  dif- 
ferent in  actions  of  tort  and  of  contract,  (a)  The  following 
definition,  therefore,  though  general  in  its  terms,  forms  a  proper 
introduction  to  the  present  division  of  this  work. 

§  2.  ^^  Pleading  is  the  statement  in  a  logical  and  legal  form^  of 
the  factSy  which  constitutes  the  plaintiff's  cause  of  action,  or  the 
defendant's  groimd  of  defence ;  it  is  the  formal  mode  of  alleging 
that  on  the  record,  which  would  be  the  support  or  the  defence  of 
the  party  in  evidence.  .  .  .  The  observations  of  Lord  Chief  Jus- 
tice De  Grey,  on  the  structure  of  an  indictment,  are  very  forcible, 
and  equally  applicable  to  the  pleadings  in  civil  actions :  <  The 
charge  must  contain  such  a  description  of  the  injury  or  crime, 
that  the  defendant  may  know  what  injury  or  crime  it  is  which  he 
is  called  upon  to  answer,  that  the  jury  may  appear  to  be  war- 
ranted in  their  conclusion  of  "  guilty  "  or  "  not  guilty  "  upon  the 

(a)  The  consideration,  that  the  present  snbject  of  pleading  in  the  exhaosUyemode 

work,  like  the  one  to  which  It  is  designed  which  is  adopted  by  works  relating  to  that 

as   a   sapplement,  relates   ezclnsivelj  to  branch  of  the  law  alone.    The  iUuttratioM 

torts,  will  famish  a  sufficient  reason  for  are  ezdasiyely  cases  of  tort. 
not  treating  the  important  and   oopioos 
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premises  delivered  to  them,  and  that  the  court  may  see  such  a 
definite  injury  or  crime,  that  they  may  apply  the  remedy  or  the 
punishment  which  the  law  prescribes.'  "  ^  (a) 

§  2  a.  The  pleadings  in  actions  for  torts,  as  in  other  actions,  have 
become  a  subject  of  comparatively  less  importance,  in  consequence 
of  the  numerous  statutory  provisions  in  the  several  States,  having 
for  their  object  to  do  away  with  many  technical  formalities,  with 
which  they  have  heretofore  been  incumbered.  (6)  Still,  however, 
it  will  be  found,  on  examining  the  recent  American  reports,  that 
the  changes  in  question  have  not  prevented  the  constant  occur- 
rence of  questions  relating  to  the  sufficiency  of  the  declaration 
and  subsequent  pleadings  ;  often  requiring,  for  their  solution,  by 
way  of  analogy,  though  not  of  absolute  requirement,  the  applica- 
tion of  those  ancient  rules  which  it  has  been  attempted  to  abro- 
gate, (c) 

1  I  Chit,  PI.  217. 

(a)  "  The  established  principles  of  plead-  which  would  otherwise  be  indispensable; 

ing,  which  compose  what  is  called  its  sci*  the  statute,  bj  dispensing  with  the  arer- 

ence,  are   rational,  concise,   hnrmonioos,  ment,  stands  itselr  in  the  place  of  snch 

and  admirably  adapted  to  the  investiga-  averment.       Shinloab  v.  AmmermaOi  7 

tion  of  truth.''    Chancellor  Kent,  Bajard  Ind.  347. 

V.  Malcolm,  1  Johns.  471.  The  Kentucky  code  of  practice  has  abol- 

A  brief  but  very  just  and  well-expressed  ished  the  preexisting  forms  of  action  and 

encomium  upon  **  the  science  of  pleading  "  of  pleading.    It  provides  that  the  petitioo, 

is  found  in  **  the  Reports  "  of  Mr.  Wallace,  the  only  process  by  which  a  suit  can  be  in- 

in  his  notice  of  Santiders ;  whose  reports  it  stituted,  must  contain  a  statement  of  facts 

is  stated  that  Mr.  Webster  translated  from  constituting  the  plaintiff's  cause  of  action, 

the  Latin,  and  thus,  in  his  own  words,  in  ordinary  and  concise  language,  withoat 

made  himself  "  familiarly  and  accurately  repetition  ;  with  a  very  few  additional  rules 

acquainted  with  the  language   of  plead-  respecting  the  mode  or  manner  of  alleging 

ing."  the  facts  relied  on.    It  makes  no  chan^ 

[h)  "One  of  the  main  purposes  of  the  in  the  law  which  determines  what  facts  con- 
Practice  Act  was  to  dispense  with  all  useless  stitute  a  cause  of  action.  This  is  determined 
and  immaterial  averments,  which,  under  by  the  general  rules  or  principles  of  law  le* 
the  old  rules  of  pleading,  were  deemed  es-  specting  rights  and  wrongs,  and  by  a  long 
sential."  Per  Bigelow,  J.,  Knapp  v,  Slo-  course  of  adjudications  and  practice.  It 
comb,  9  Gray,  74.  does  not  authorize  a  recovery  on  a  statement 

(c)  The  following  decisions  in  different  of  facts  which  did  not  before  constitute  a 
States  sufficiently  indicate  the  nature  and  cause  of  action  in  some  form.  It  requires 
purposes  of  these  statutory  changes.  that  where  the  action  is  founded  on  a  writ- 
It  is  held,  in  California,  that  only  the  ing,  such  writing  shall  be  filed  as  a  part  of 
forms  of  pleading  are  abolished ;  the  sub-  the  petition,  which  implies  that  it  shall 
stantial  allegations  remain  the  same.  Mil-  also  be  referred  to  therein,  and  does  not 
Icr  V.  Van  Tassel,  24  Cal.  463.  dispense  with  the  necessity  of  stating  to 

Though  by  the  Mississippi  act  of  1850,  much  of  the  contract  as  shows  that  the 

abolbhing  the  forms  of  pleading,  no  com-  plaintiff,  by  reason  of  the  alleged  acts  or 

plete  and  well-defined  system  of  pleading  omissions,  on  his  part,  and  of  those  on  the 

was  established ;  yet  it  is  not  probable  that  part  of  the  defendant,  is  entitled  to  an 

any  substantial  remedy  for  wrong  was  in-  action  and  to  relief.    Hill  v,  Barrett,  14  B. 

tended  to  be  taken  away,  but  that  only  the  Mon.  83. 

form  of  asserting  it  was  intended  to  be  See,  also.  Trustees,  &c.  c.  Rowell,  49 

altered.  Cooper  v.  Benson,  28  Miss.  766.  Maine,  330 ;  Fry  i;.  Bennett,  5  Sandf.  54  ; 

When  a  statute,  prescribing  a  form  of  Hartniian  v.  Keystone,  &c.  21  Penn.  466 ; 

declaration,  dispenses  with  an  averment  Boyco  v*  Brown,  7  Barb.  80. 
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§  3.  A  declaration  or  plea  must  allege  issvable  facts,  not  those 
facts  and  circumstances  which  merely  go  to  establish  other  essential 
facts ;  ^  nor  the  evidence  of  facts  ;  ^  nor  the  legal  result  of  facts,  or 
arguments  and  inferences.^  Thus,  to  a  suit  to  recover  possession  of 
personal  property,  an  answer,  that  the  defendant  is  entitled  to  the 
possession,  is  bad ;  it  should  set  out  the  grounds  of  his  right.^ 
And  a  plaintiff  is  not  at  liberty  to  make  out  his  case,  by  giving  in 
evidence  facts  which  he  has  not  stated  in  his  complaint.^ 

§  4.  It  is  the  general  rule,  that,  where  a  right  exists  only  by 
sialutej  all  the  facts  necessary  under  the  statute  must  be  set  out.^ 
In  an  action  for  breach  of  duty  imposed  by  statute,  it  is  necessary 
to  allege  the  facts  upon  which  the  duty  arises ;  and  a  general  al- 
legation of  duty  is  insuflGicient.^  (a)     So  where  the  defence  to  a 

^  Knowles  r.  Gee,  8  Barb.  300.  ^  Bristol  v.  Rensselaer,  &c.  9  Barb.  1 58. 

s  Stone  V.  De  Paga,  4  Sandf.  681 .   Bora-  ^  Gillis  v.  Black,  6  Clarke,  (Iowa)  439  ; 

befiger  v.  Tamer,  13  Ohio  St.  263;  Cor-  Henniker  t;.  Contokook,  &c.  9  Fost.  146; 

win  V.  Corwin,  9  Barb.  219 ;  ib.  158.  Smith  v.  Woodman,  8  ib.  520. 

*  Bovce  V.  Brown,  7  Barb.  80 ;  Howard  ^  Metcalf  v.  Hetherington,  32  Eng.  L. 

V.  Tiffiiny,  3  Sandf.  695.  &  £q.  599. 

^  McTaggartv.Rose,  14  Ind.  230. 

(a)  The  case  here  referred  to  (32  Eng.  compendious  statements  of  a  dutj  arising 

Li.  &  Eq.  599,)  contains  an  elaborate  state-  from  prescription  or  custom.  .  .  .  Thus  it 

meot  of  the  law,  and  review  of  other  cases,  is  sufficient  for  the  plaintiff  to  declare,  on 

reladng  to  the  averment  of  facts  as  one  of  his  possession  of  a  right  of  way  or  a  right 

the  requirements  in  pleading.    The  court  of  common  or  other  easement,  by  describ- 

remark  :    "  The  count  is  clearly  bad  for  ing  them  and  claiming  them  by  reason  of 

not   stating  the  facts  that  they  had  funds  his  possession  of  land.  ...  It  is  nnneces- 

wbich  they  were   bound,  at  least  prima  sary  ...  to  describe   whether  it    arises 

/aeie,   so  to  apply.      The  words  'negli-  from  grant  or  prescription.  .  .  .  There  is 

Smtlj  and  improperly,  and  contrary^  to  another  class  or  cases  in  which  an  obliga- 

eir  duty,'  .  .  .  cannot  put  the  plaintiff's  tion  is  cast  on  the  defendant,  as  to  repair  a 

case  in  a  more  favorable  position  than  if  way  to  a  dose  of  the  plaintiff  over  the  de- 

the  (K>ant  had  stated  that  it  was  .  .  .  the  fendant's  land,  to  repair  fences  against  the 

daty  of  the  trustees  to  have  prevented  coals  plaintiff's  land,  or  to  repair  a  wall  adjoin- 

ana    rubbish  accumulating  in  the  harbor  ing  the  plaintiff's  house.    In  those  cases, 

.  .  •  As  that  duty  was  not  imposed  by  the  it  is  enough  to  state,  in  a  general  way,  the 

Btatate,  except  in  the  event  of  their  having  defendant's  obligation  by  reason  oi    the 

funds  which  they  were  bound  so  to  apply,  possession  of  his  land  or  wall,  or  an  equiv- 

tho  rules  of  special  pleading  require  that  alent  averment."    Per  Parke,  B.,  32  Eng. 

the  fact  should  be  stated.  .  .  .  An  aver-  L.  &  Eq.  606.    See  Brown  v.  Mallett,  5 

ment  .  .  .  that  it  was  the  defendant's  duty  Com.  B.   599;    Chadwick  v.  Trower,  6 

to  do  certain  things,  being  mere  matter  of  Bing.  N.  1 ;  Priestly  v.  Fowler,  3  M.  & 

lair,  will  not  supply  the  want  of  these  alle-  W.  1 ;   Seymour  v.  Maddox,  1 9  Law  J. 

gations  of  matter  of  fact,  from  which  the  Rep.   (K.  S.)  Qu.  B.  525  ;  2  Wms.  Saun. 

coart  would  infer  the  law  to  be  as  stated;  113  a.  b. ;  The  Queen  v.  Bncknall,  2  Ld. 

Bucfa  allegation  (of  duty)  is  useless  where  Ray.  804. 

the  declaration  is  insufficient,  and  superflu-        In  another  recent  case,  the  subject  of 

ous  'vrbere  it  is  sufficient."    In  reference  to  pleading  in  actions  founded  upon  statute 

the   cases  which  have  departed  from  this  is  thus  spoken  of:  "It  has  always  been 

role,  tho  learned  judge  adds:  "these  are  customary,  and  was  formerly  deemed  nec- 

all  cases  of  a  compendious  statement  of  a  essary,  in  an  action  founded  upon  a  stat- 

right  where  the  plaintiff's  action  is  founded  nte,  to  invoke  it  specially,  in  the  declara- 

on  the  possession  of  that  right,  and  is  for  tion.    It  is  well  settled,  however,  that  tho 

the  violation  of  it,  and  possession  of  that  courts  arc  bound  to  take  notice  of  public 

right  is  prima  facie  sufficient ;  or  they  are  statutes  without  tlieir  being  specified   in 
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note  is,  that  it  was  made  in  consideration  of  money  lent  to  be 
wagered  upon  the  result  of  an  election ;  the  answer  must  allege, 
conformably  to  the  statutory  provision,  that  the  money  was  lent  at 
the  time  of  such  wager.^ 

§  5.  This  rule,  however,  is  not  always  rigidly  enforced.  Thus, 
in  an  action  against  a  bank  for  the  statutory  penalty  for  delaying 
payment  of  its  bills,  a  demurrer  to  the  declaration  will  not  be  sus- 
tained, because  copies  of  the  bills  are  not  set  forth ;  tho  statute 
merely  providing,  that  writings  or  their  **  legal  eflfect "  shall  be  set 
forth,  and  the  demurrer  not  objecting  except  as  above  stated.' 
So  in  an  action  upon  Mass.  Rev.  Sts.  ch.  58,  §  13,  to  recover 
double  damages  for  an  injury  by  a  dog,  judgment  will  not  be  ar- 
rested, because  the  declaration  does  not  set  forth  that  the  acts  were 
done  contra  formam  staiuii;  the  act  being  remedial,  not  penal.' 
So  a  declaration  alleged,  that  the  defendants  erected  a  bridge 
across  a  canal,  part  of  the  bed  of  which  belonged  to  the  plaintiff, 
and  also  certain  walls  adjoining,  and  caused  the  bridge  and  walls 
to  be  so  constructed  as  to  project  over  parts  of  the  said  land  of  the 
plaintiff.  Plea,  that  the  several  acts,  Ac,  complained  of  were 
lawfully  done  by  the  defendants  under  and  by  virtue  of  powers 
given  to  them  by  a  certain  act  of  parliament  (setting  out  the  year 
and  title).  Held  good,  without  alleging  the  particular  facts  upon 
which  the  defendants  relied  as  bringing  them  within  the  statute.^ 
And,  in  pleading,  the  language  of  the  statute  itself  is  held  suffi- 
cient.^ 

§  6.  A  count  in  debt,  for  the  penalty  provided  by  statute  for 
cutting  trees,  may  be  joined  with  debt  for  the  value  of  the  trees 
carried  away.  But  trespass  cannot  be  joined  with  debt  for  the 
penalty.^ 

1  Ensley  v.  Patterson,  19  Ind.  95.  •  Bearer  v.  Manchester,  8  Ell.  &  B.  44. 

■  Suffolk,  &c.  V.  Lowell,  &c.,  8  Allen, 855.  »  Jarvis  v.  Hamilton,  16  Wis.  574. 

"  Mitchell  V,  Clapp,  12  Cash.  278.     See  <  Elder  v.  Hilzheim,  S5  Miss.  231. 
Com.  t;.  Thompson,  2  Allen,  507. 

the  pleading ;  and  that  U  is  only  necessary  formerly  held,  too,  that,  in  an  action  foand- 
to  state  facts  which  bring  the  case  within  ed  upon  a  recent  statute,  it  was  necessarr 
the  act.  .  .  .  The  Code  abolishes  the  pre-  to  aver  that  the  cause  arose  after  the  pas- 
existing  forms  of  pleading  (^  140),  and,  so  sage  of  the  act.  It  seems  to  me  that  all 
far  as  relates  to  the  complaint,  requires  that  can  be  requisite  .  .  .  is  to  state  .  .  • 
only  a  plain  and  concise  statement  of  the  a  time  snbsoquent  to  the  adoption  of  the 
fac&  constituting  a  cause  of  action.  The  statutory  provision.  ...  If  it  should  ap- 
existence  of  a  legal  principle,  whether  of  pear  .  .  .  that  the  transaction  occurred  at 
common  law  or  founded  upon  a  statute,  too  early  a  date,  that  would  be  a  groond 
cannot  be  deemed  one  of  the  essential  facts  for  a  nonsuit.''  Per  S.  B.  Strong,  J** 
which  it  is  necessary  to  state.     It  was  Brown  v.  Harmon,  21  Barb.  510. 
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§  6  a.  A  plea,  justifying  flowage  under  an  act  which  authorized 
the  erection  of  a  dam,  must  allege  that  compensation  was  made 
under  the  act.^ 

§  7.  In  reference  to  statutory  liabilities,  the  distinction  is  well 
established,  that,  where  any  qualification  or  exception  1^  stated  in 
the  enacting  clause,  a  declaration  or  plea,  founded  on  it,  must 
allege  the  facts  necessary  to  bring  the  case  within  the  qualifica- 
cation,  or  to  exclude  it  from  the  exception.*  But  an  exception  in 
a  subsequent  clause  is  matter  of  defence,  and  the  other  party 
musj;  show  it  to  exempt  himself  from  the  penalty.*  (a)     Thus  the 

1  Thten  v.  Vocgtlander,  3  Wis.  461.  >  Chicago,  &c.  v.  Carter,  20  111.  390. 

<  Clongh  u.  Shepherd,  11  Fost.490;  20 
m.  390. 

(a)  It  is  necessary,  under  the  New  York  he  was  killed.    Held,  a  sufficient  allegation 

<x>de  of  practice,  that  a  complaint,  founded  of  (he  injury.  '  The  decision  rests  upon  the. 

wholly  upon  a  statute,  should  contain  a  grounds,  that  the  statutory  law  has  changed 

positive  allegation  of  all  the  acts,  and  also  the  common-law  rule,  by  which  an  action 

of  the  qualifications,  if  any,  prescribed  by  cannot  be  maintained  for  an  act  causing 

the  statute ;  and  when  the  action  is  upon  a  death ;   and  that  the  declaration  did  not 

statute,  granting  a  remedy  in  damages  un-  imply  the  party's  instantaneous  death,  al- 

known  to  the  common  law,  for  death  caused  though,  even  in  that  case,  under  the  Ian- 

by   wrongful    act,  neglect,  or   default,  a  guage  of  the  statute,  differing  from  that  in 

merely  inferential  charge  of  negligence  on  Massachusetts,  the  action  would  lie.    Mur- 

the  part  of  defendants  is  not  sufficient.    It  phy  v.  New  York,  &c.  30  Conn.  184. 

is  not  ne<H3ssary  that  the  complaint  should  In  an  action  under  the  9  &  10  Vict. 

allade  directly  to  the  statute,  but  it  must  ch.  93,  by  the  personal  representative  of 

state  a  time  subsequent  to  the  enactment  one  who  had  been  accidentally  killed,  by 

of,  and  all  the  facts  which  are  raquisite  to  the  instrumentality  of  the  defendant,  the 

bring  the  case  within,  the  statute.    Brown  declaration  alleged    that   the  defendant's 

V.  Harmon,  21  Barb.  508.  horse,  while  being  driven  and  trained  by 

him,  in  a  public  place  or  thoroughfare  in 

Somewhat  analogous  to  a  statute,  is  a  the  city  of  Dublin,  to  the  annoyance  of 
cugiom,  variant  from  the  common-law  rule,  great  numbers  of  passengers,  and,  among 
Bat  with  reference  to  a  general  custom  it  is  others,  of  the  deceased,  contrary  to  the  pro- 
laid  down,  that,  in  an  action  against  a  com-  visions  of  the  Dublin  Police  Act  (5  Vict. 
mon  carrier  or  innkeeper,  for  the  loss  of  sess.  2,  ch.  24,  §  14),  ran  against  and  in- 

goods,  &c.,  which  is  a  liability  founded  on  jured  the  deceased,  whereby  she  shortly* 
le  common  law  or  custom  of  the  realm;  it  afterwards  died.  No  negligence  was  al- 
ls not  only  unnecessary',  but  improper,  to  leged,  or  that  the  death  was  the  necessary 
recite  snch  custom,  because  it  tends  to  con-  result  of  the  illegal  act  of  the  defendant. 
fonnd  the  distinction  between  special  cus-  Held,  bad.  Roe  v,  Lalonette,  9  Ir.  Com. 
toms,  which  ought  to  be  pleaded,  and  the  Law  Hep.  9  ;  C.  P. 
general  customs  of  the  realm,  of  which  the  In  an  action  against  a  railroad  corpora- 
oooxts  are  bound  to  take  notice,  without  tion  under  the  Illinois  statute,  "for  caus- 
pieading.  1  Chit.  Pi.  220.  ing  death  by  wrongful  act,  neglect,  or  de- 
fault," a  declaration,  which  does  not  aver 
Questions  of  pleading,  in  connection  with  that  the  railroad  was  used  in  the  state  and 
expiess  statutes,  have  often  arisen,  in  actions  county  in  which  the  action  was  brought, 
agfldnst  railroad  corporations,  or  other  par-  would  be  defective  on  demurrer,  but  is 
ticss,  for  cansing  the  death  of  human  beings,  good  after  verdict.  C.  &  B.  &c.  v,  Morris, 
or    injury  done   to   animals    upon   their  6  111.  400. 

roads.  Before  recovery,  under  this  statute,  it 
A  declaration  in  case  alleged,  that  a  rail-  must  be  averred  and  proved,  that  the  de- 
road  engine,  by  the  negligence  of  the  serv-  ceased  left  a  widow  or  next  of  kin,  to 
ants  of  the  defendants  in  managing  the  whom  tlie  damages  can  bo  distributed. 
same,  was  ran  upon  the  intestate,  wherdy  There  may  be  persons  isolated  or  unknown, 
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owner  of  animals  killed  or  injured  by  a  railroad,  in  order  to 
recover  against  the  company,  must,  by  proper  averments  in  his 
declaration,  not  only  show  that  the  company  were  required  to 
fence  their  track,  and  had  failed  to  do  so,  but  must  negative  tlie 
various  exceptions  in  the  enacting  clause  of  the  statute,  and  aver 
that  the  animals  were  not  injured  at  a  point  on  the  road  within 
these  exceptions ;  and  also  that  the  road  had  been  opened  for  use 
six  months  before  the  occurrence  of  the  accident.^ 

§  8.  It  is  a  well-settled  principle,  that  an  action  can  be  main- 
tained only  for  damages  naturally,  immediately,  or  directly  re- 
sulting from   tho  act  or  neglect  complained  of.     (See  Hiliiard 
on  Torts,  Chap.  III.)     And  to  this  rule  the  pleadings  are  re- 
quired to  conform.     Thus  a  declaration  alleged,  that  the  plain- 
tiff, defendant,  and  C  had  entered  into  a  joint   speculation  in 
railway  shares ;  that   C  had  advanced   £6000 ;   £2000  on  bis 
own  behalf,  £2000  as  a  loan  to  the  plaintiff,  and  £2000  on  be- 
half of  the  defendant ;  that  C  was  desirous  of  retiring  from  tho 
adventure,  and  the  defendant  offered  to  take  upon  himself  the 
whole  of  the  adventure  and  debt  of  £6000,  provided  the  plaintiff 
would  abandon  his  share  to  the  defendant,  and  C  would  accept 
the  defendant  as  his  debtor  in  the  place  of  the  plaintiff  for  the 
£2000 ;  that  the  plaintiff  did  thus  abandon  his  share,  and  the  de- 
fendant agreed  to  take  upon  himself  the  whole  and  become  debtor 
to  C  for  the  whole  £6000,  and  C,  on  the  faith  and  in  the  belief 
that  such  an  arrangement  was  made,  consented  to  accept  the  defend- 
ant as  such  debtor  in  the  place  of  the  plaintiff.    Nevertheless,  the 
defendant,  knowing  that  he  alone  was  capable  of  proving  that  the 
plaintiff  had  assented  to   the  said    arrangement,  fraudulently, 
falsely,  and  maliciously,  and  before  the  Evidence  Act,  14  and  15 
Vict.  ch.  99,  and  in  order  to  induce  C  to  believe  that  the  adven- 
ture had  never  been  put  an  end  to,  and  to  induce  C  to  sue  the 
plaintiff  for  tho  £2000,  and  to  deter  the  plaintiff  from  calling  the 
defendant  as  a  witness,  and  to  destroy  his  credit  as  a  witness,  if  so 
called,  wrote  and  sent  to  C  a  letter,  purporting*  to  be  addressed  to 
the  plaintiff,  but  directed  to   C,  wherein  he  fraudulently  and 

1  Galena,  &c.  v.  Sumner,  24  HI.  631 ;  Ohio,  &c  v.  Brown,  23  III.  94. 

who  do  not  and  would  not  afford  any  sup-  of  kin  sustaininjr  a  pecuniary  loss.  The 
port  to  their  relatives  ;  in  tho  case  of  the  damage  is  exclusively  for  a  pecuniaiy  loss, 
death  of  such,  there  would  not  be  any  next    not  as  a  solace.    lb. 
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Msely  pretended  to  expostulate  with  the  plaintiff,  and  asserted 
that  the  plaintiff  had  positively  refused  to  concur  in  the  said 
arrangement.  By  means  whereof  C  was  induced  to,  and  did 
believe,  that  the  plaintiff  had  never  agreed  to  retire  from  the  said 
adventure,  and,  acting  on  such  belief,  C  brought  an  action  against 
the  plaintiff  txf  recover  the  £2,000 ;  that  the  said  action  was 
referred  to  an  arbitrator,  upon  the  terms  that  neither  the  plain- 
tiff nor  the  defendant  should  be  examined ;  and  C  recovei^ed 
against  the  plaintiff  £2,486,  which  he  was  compelled  to  pay. 
Held,  the  declaration  disclosed  no  cause  of  action,  since  it  did  not 
appear  that  the  damage  to  the  plaintiff  was  a  natural  result  of  the 
wrongful  act  of  the  defendant.^ 

§  8  a.  Conformably  with  the  rule,  that  a  party  himself  in  fault 
cannot  recover  of  another  though  also  in  fault ;  (a)  it  is  held,  that, 
in  an  action  for  injury  to  the  person  by  negligence,  the  complaint 
must  allege  or  show  by  facts  that  the  plaintiff  was  not  in  fault.^ 
So  a  declaration  in  case  stated  that  the  defendant,  knowing  that 
a  certain  house  was  in  such  a  ruinous  and  dangerous  state  as  to 
be  dangerous  to  enter,  occupy,  or  dwell  in,  and  knowing  that  the 
state  of  the  house  was  unknown  to  the  plaintiff,  by  agreement  in 
writing  demised  the  said  house  to  the  plaintiff,  and  the  plaintiff 
agreed  to  take  the  same  at  a  certain  rent,  the  plaintiff  having  pre- 
viously proposed  to  take  the  house  for  tlie  purpose  of  immediately 
occupying  and  dwelling  in  the  same ;  that  the  plaintiff  com. 
menced  dwelling  in  the  house  without  notice  of  its  state,  and  so 
continued  to  the  knowledge  of  the  defendant ;  and  that  the  de- 
fendant neglected  his  duty  in  not  giving  the  plaintiff  notice  that « 
the  house  was  in  the  said  state  before  entering  into  the  said  agree- 
ment} and  before  the  plaintiff  commenced  occupying ;  and  that, 
shortly  after  the  plaintiff  commencing  occupying,  the  house  fell 
down ;  alleging  special  damage.    Held  (on  demurrer  to  the  plea)^ 
that  this  declaration  was  bad,  there  being  nothing  to  show  that  the 
plaintiff  was  not  to  put  the  house  into  repair  before  he  commenced' 
occupying,  and  it  not  being  alleged  that  he  was  induced  by  his 
belief  of  the  soundness  of  the  house  to  enter  into  the  agreement^ 
or  tbat  any  misrepresentation  was  made  by  the  defendant  to  the 

1  CoUins  V,  Cave,  4  Harl.  &  Nor.  225.       See  Wright  v.  Indianapolis,  &c.,  18  Ind 
s  BTansYille,  &c.  v.  Dexter,  24  Indt  411.    168. 

(a)  See  HUllaid  on  TorU,  ch.  4. 
14 
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plaintiff  as  to  the  condition  of  the  house.^  So,  in  case  of  death  oc^ 
curring  upon  a  railroad,  it  is  held  not  sufficient  to  allege  that  the 
plaintiff  ^^  was  at  the  time  lawfully  on  the  track."  ^  A  declara- 
tion in  case  against  a  corporation,  for  injuries  sustained,  should 
allege  that  the  defendant  was  guilty  of  negligence,  and  that  the 
plaintiff  exercised  proper  care ;  and  the  proof  should  support  the 
allegations.^  But,  in  Illinois,  a  declaration  against  a  railroad,  for 
killing  cattle,  need  not  negative  the  possibility  that  the  aniinals 
may  have  been  killed  at  a  farm-crossing.  If  the  road  is  not  prop- 
erly fenced  at  such  crossing,  the  company  will  be  liable ;  and  if 
it  were  properly  fenced,  that  is  a  matter  of  defence.^  And,  in 
the  analogous  case  of  concurrent  causes  of  damage,  a  petition 
alleged  the  flooding  of  a  cellar  by  obstructing  the  street,  and 
the  answer  was  a  denial.  Evidence  was  offered,  without  objec- 
tion, that  the  flooding  was  caused  by  the  defendant's  wrongful 
opening  of  the  sidewalk,  making  a  channel,  through  which 
the  water  was  forced  into  the  cellar  by  obstructions  which 
others  placed  in  the  street.  Held,  under  the  provision  of  a  stat- 
ute, that  a  material  variance  must  be  one  which  actually  misled 
the  party  to  his  prejudice  ;  the  court  might  give  judgment  upon 
this  evidence  for  the  plaintiff ;  the  injury  being  caused  by  the 
concurrent  acts  of  the  opening  and  obstructing,  and  the  former 
being  a  proximate  cause.^ 

§  8  &.  A  late  case  in  Massachusetts  adopts  a  rule  of  pleading, 
in  reference  to  the  defence  depending  upon  the  fault  of  the  plain- 
tiff, as  favorable,  perhaps,  to  the  defendant  as  any  one  to  be  found 
in  the  books. 

§  8  c.  In  an  action  against  a  town,  for  injury  sustained  by  rea- 
son of  a  defective  road,  the  defendants  may  rely  upon  the  fact, 
that  the  accident  occurred  on  the  Lord's  day,  without  alleging  it 
is  in  the  answer.^  With  regard  to  the  allegations  in  the  declara. 
tion  and  plea,  respectively,  the  court  remark  as  follows :  ^  The 
case  is  at  issue  solely  on  a  denial  of  the  averments  in  the  declara- 
tion. Of  these,  the  only  one  which  can  be  said  to  include  the  (blcI 
that  the  plaintiff  was  lawfully  on  the  highway  at  tlie  time  of  the 
accident  is,  that  he  was  travelling  thereon,  ^  using  due  care.'    The 

1  Keate8v.CadogaD,2Eog.L.&Eq.318.       *  Great  Western,  &c  v.  Helm,  S7  SL 

*  The  Indianapolis,   &c.   v.  Keelj,  23  198. 
Ind.  133.  ^  Hoffinan  v.  Gordon,  15  Ohio  St  211. 

'  C.  B.  &  Q.  B.  B.  Co.  V,  Hazzard,  6       *  Jones  v.  Andover,  10  Allen,  18.    See 

111.  373.  Hulet  V.  Stratton,  5  Cash.  539. 


CI.  I.]  GENERAL  BULBS  OF  PLEADING.  159 

term  ^  due  care/  where  the  gist  of  the  action  is  the  negligence  of 
the  defendant,  implies  that  he  has  been  guilty  of  no  violation  of 
law  in  relation  to  the  subject-matter.  The  averment  in  the  dec- 
laration of  the  use  of  due  care,  and  the  denial  of  it  in  the  answer, 
put  in  issue  the  legality  of  the  conduct  of  the  party.  If  the  plain- 
tiff had  not  been  engaged  in  the  doing  of  an  unlawful  act,  the  ac- 
cident would  not  have  happened,  and  the  negligence  of  the 
defendants  would  not  have  contributed  to  produce  an  injury  to  the 
plaintiff. . «  • .  We  have  assumed  that  the  allegation  of  the  use  of 
due  care  by  the  plaintiff  comprehends  the  fact  that  the  plaintiff  was 
then  lawfully  on  the  highway;  Such,  we  think,  is  the  reasonable 
construction  of  the  form  of  declaration  prescribed  in  the  forms 
annexed  to  the  Practice  Act,  Gen.  Sts.  ch.  129 ;  otherwise,  it 
would  seem  that  a  material  fact,  which  it  was  the  duty  of  the 
plaintiff  to  prove,  was  not  included  in  the  statute  form  of  plead- 
ing. But^  if  it  were  not  so,  it  would  not  change  the  result.  If  it 
is  not  necessary  to  aver  the  fact  in  the  declaration,  it  certainly 
cannot  be  required  of  the  defendant  to  deny  its  existence,  or  make 
any  averment  respecting  it«^ 

§  9.  In  order  to  sustain  an  action,  the  declaration  and  evidence 
must  conform.  It  is  held,  that  there  is  no  rule  which  has  been  so 
stringently  enforced,  as  the  rule  that  the  allegata  must  be  broad 
enough  to  let  in  the  proof,  and  that  no  evidence,  not  supported  by 
the  aUegaiay  can  sustain  a  verdict.^  And,  in  a  late  case,  it  is  re- 
marked :  ^^  Although  the  language  of  pleadings  under  the  Ohio 
Code  will  be  construed  according  to  its  ordinary  and  popular 
meaning,  that  meaning  must  conform  substantially  to  the  proof 
on  the  trial."  « 

§  10.  Thus,  although  pleadings  are  to  be  liberally  construed 
under  that  Code,  an  allegation,  that  the  defendant  obstructed 
the  road  by  erecting  a  stone  fence  across  it,  cannot  admit 
proof  that  he  erected  a  stone  fence  fifteen  rods  away  from  the 
road^  whereby  water  flowed  upon  the  road  and  obstructed  it.^  So, 
under  a  declaration  for  damages  to  property,  by  the  wrongful  and 
improper  grading  of  a  certain  avenue,  the  plaintiff  cannot  claim 
compensation  for  loss  by  the  grading  and  paving  of  other  streets.^ 

1  Per  Bigelow,  C.  J.,  10  Allen,  20.  <  Ibid. 

'  Denuon  o,  Leafrne,  16  Tex.  399.  ^  Ortwine  v.  Baltimore,  16  Md.  387. 

•  Per  Swan,  C.  J.,  Hill  v.  The  Soper- 
Tiior,  &c.,  10  Ohio  St.  621. 
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So,  if  the  declaration  alleges  injuries  done  by  the  defendant's 
children  and  servants,  the  plaintiff  cannot  prove  injuries  done  hy 
himself  in  person  ;  and  threats  are  therefore  inadmissible  in  evi- 
dence.^ So  evidence  of  an  injury  caused  by  the  unmanageable- 
ness  of  the  defendant's  horses,  or  his  want  of  skill  in  managing 
them,  does  not  sustain  an  action  for  wilful  injury.^  So,  under  a 
declaration  for  doing  work  badly,  a  recovery  cannot  be  had  for  the 
not  doing  of  it  at  all.^  So  evidence  that  the  plaintiff  bought  an 
article  of  one  A,  who  obtained  it  from  the  defendants,  does  not 
sustain  a  declaration,  that  the  plaintiff,  through  his  agent,  procured 
the  defendants  to  furnish  and  deliver  him  a  certain  article,  but 
they  negligently  furnished  a  different  one.^  So  an  allegation  of 
a  right  to  a  public  alley  is  not  sustained  by  proof  of  a  private 
alley-way.^  So  an  allegation,  that  the  plaintiff  was  possessed  of 
mines,  lands,  and  premises,  and  of  right  ought  to  have  had  and 
enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the  water  of 
a  stream  which  had  been  used  to  flow  alongside  the  said  lands 
.and  premises,  is  not  supported  by  proof,  that  the  plaintiff  was  a 
.lessee  of  mines  under  land  adjoining  the  stream,  with  a  grant 
.from  the  surface  owner  of  the  use  of  the  water  for  colliery  pur- 
poses.^ So  a  complaint  alleged,  that  a  registrar  in  chancery,  whose 
sureties  were  sought  to  be  charged  for  his  default,  sold  certain 
property,  under  an  order  of  a  chancellor,  and  collected  the  greater 
portion  of  the  proceeds  ;  that  his  report  of  the  sale,  showing  these 
facts,  was  confirmed  by  the  chancellor,  and  he  was  ordered  to  loan 
out  ^^  the  money  in  his  hands ; "  that  he  afterwards  collected  and 
retained,  "  as  such  registrar,"  the  balance  of  the  proceeds  of  sale ; 
and  that  he  subsequently  collected  the  money  loaned  out,  and 
failed  to  pay  over  or  account  for  it.  Tlie  proof  was,  that  he  failed 
to  pay  over  or  account  for  the  balance  of  the  proceeds  of  sale  col- 
lected by  him,  after  he  had  been  ordered  to  loan  out  the  funds  in 
his  hands.  Held,  the  variance  was  fatal.^  So  a  declaration,  that 
a  party  was  ^'  violently  thrown  from  a  wagon  upon  the  ground 
by  reason  of  a  defect  in  the  highway,"  is  not  supported  by  proof, 
that  he  voluntarily  leaped  from  the  wagon  to  avoid  coming  in  con- 
tact with  such  defect ;  though  such  objection  ought  ordinarily  to 

1  Smith  V.  Caosej,  2S  Ala.  655.  ^  Satchell  v,  Doram,  4  Ohio  (N.  S.J  542. 

'  Baird  o.  Dunning,  11  Wis.  68.  "  Insole  t^.  James,  37  £ng.  L.  «  £q. 

'  Times,  &c.  t;.  Hawke,  5  Hurl.  &  Nor.  523. 

935.  7  Dill  V.  Bather,  30  Ala.  57. 
*  Davidson  v.  Nichols,  8  Allen,  75. 
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be  taken  before  the  case  is  submitted  to  the  jury.^  (a)  So  if,  to  a 
plea  of  jastification  under  a  rate-bill  and  warrant,  the  plaintiff 
reply  de  injuria^  Ac.,  and  no  objection  is  taken  to  the  replication ; 
the  defendant  must  prove  every  material  allegation  in  his  plea.^ 
So,  in  a  suit  against  a  justice  of  the  peace  in  Pennsylvania,  for  the 
penalty  for  taking  illegal  fees,  the  previous  notice  to  the  defend- 
ant, prescribed  by  law,  stated  the  penalty  to  have  been  incurred 
under  *^  the  twenty-sixth  section  of  the  act  of  1814,  which  said 
section  is  reenacted  by  the  act  of  1821 ;"  but  the  declaration  was 
upon  the  act  of  1814.  Held)  a  fatal  variance,  the  allegation  being 
not  surplusage,  but  a  substantial  averment  that  the  party  in- 
tended to  proceed  on  that  act.' 

§  10  a.  Upon  the  subject  of  variance,  however,  the  following 
distinction  is  well  established :  <^  Where  a  party  takes  upon  him- 
self to  state  in  any  pleading  a  substantive  averment,  or  to  allege  a 
precise  estate,  which  he  is  not  bound  to  do,  if  they  are  materiid 
...  he  gives  the  other  side  an  advantage  of  traversing  them. 
As  ...  if  in  an  action  on  the  case  against  the  sheriff,  for  levying 
under  an  execution  against  the  tenant,  without  paying  the  land- 
lord a  year's  rent,  if  the  plaintiff,  though  unnecessarily,  profess  to 
set  out  the  terms  of  the  tenancy  .  .  •  and  misdescribe  them,  the 
variance  will  be  fatal.  ...  If,  however,  the  matter  ...  be 
wholly  foreign  and  impertinent  ...  so  that  no  allegation  on  the 
sobject  was  necessary,  it  will  be  rejected  as  surplusage,  and  it 
need  not  be  proved  .  .  .  except  where,  by  the  unnecessary  allega- 
tion, the  plaintiff  shows  that  he  has  no  cause  of  action.''  ^  Con- 
formably with  these  rules,  superfluous  allegations  in  a  declaration 
may  be  rejected,  and  treated  as  if  they  had  not  been  there.^  If 
the  whole  of  an  averment  may  be  stricken  out  without  destroying 
the  plaintiff's  right  of  action,  it  is  not  necessary  to  prove  it.^ 
Immaterial  averments,  which  must  be  proved  when  alleged, 
are  those  which  enter  into  the  foundation  of  the  action,  as  an 
averment  of  a  particular  estate,  when  occupancy  merely  would 

»  Land  v.  TfOMboro,  11  Cash.  563.  *  1  Chit  PI.  232. 

*  Downer  v.  Woodbary,  19  Venn.  329.         *  Hojt  v.  Seeley,  IS  Conn.  353. 

*  Apple  V.  Bambo,  18  Penn.  9.  *  Maxwell  v.  Maxwell,  31  Maine,  184. 

(a)  If  mcli  eaae  is  tried  and  sabmitted  action  can  be  maintained  if  the  plaintiff 

to  tlw  joiy  entiielj  upon  the  hypothesis  that  yolnntarilj  jumped  to  the  ground  through 

the  plaintiff  was  so  thrown  to  the  g^nnl,  imminent  peril;  a  verdict  against  tlie  dc- 

aod  afterwards,  in  answer  to  an  inquiry  by  fondants  will  be  set  aside.    11  Cosh.  563. 
the  jury,  the  judge  instructs  them,  that  the 

14* 
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support  the  action.  Impertinent  matter  is  that  which  has  no 
necessary  connection  with  the  cause  of  action,  and  may  be  stricken 
out  on  motion.^ 

§  10  ft.  A  strong  illustration  of  these  rules  is  found  in  a  late 
case  in  Massachusetts,  which  decides  that,  in  an  action  on  a 
policy  of  insurance,  the  defendants  may  prove  a  fahe^  though  not 
fraudulent^  representation  as  to  value,  though  alleged  in  the 
answer  to  be  both  false  and  fraudulent ;  it  being  immaterial,  for 
tlie  purposes  of  the  action,  whether  or  not  the  representation  was 
designedly  erroneous,  and  made  in  order  to  gain  an  undue  advan- 
tage.2 

§  11.  And  the  rule  as  to  variance  is  not  enforced  in  other  re- 
spects with  unreasonable  strictness,  (a)  As  remarked  by  an 
approved  writer,  "  it  does  not  generally  apply  to  allegations  of 
number,  magnitude,  quantity,  value,  time,  (ft)  sums  of  monej, 
and  the  like,  provided  the  proof  in  regard  to  these  is  sufficient  to 

1  Grabb  p.  Mahoning,  &c.  14  Penn.  302.        *  Lewis  v.  Eagle,  &c.  10  Gray,  508. 

(a)  In  Kew  York,  provisions  in  the  Code  is  thas  laid,  although  the  time  specified  is 

of  Procedure  have  changed  the  rule  as  to  a  within  twelve   months   after  the  alleged 

variance  between  pleadings  and  proofs,  and  straying,  it  is  not  a  sufficient  averment  toat 

they  apply  to  cases  wherein  usuiy  is  al-  it  was  within  the  twelve  months.   Simpson 

Icged  and  sought  to  be  established.    Catlin  v.  Talbot,  25  Ala.  469. 
V.  Gunter,  1  Keman,  368.  The  immateriality  of  time  in  pleading 

(6)  A  declaration  against  a  master,  for  may  appear  in  other  aspects  than  that  of 

negligence  of  his  servant,  alleged,  by  way  vanance.    Administrators  brought  an  ac- 

of  inducement,  "  that  the  defendants  were  tion  to  recover  damages  for  an  injury  done 

possessed  of  a  cart  and  horse,  which  was  to  their  intestate,  which  resulted  in  liis 

being  driven  by  their  servant,"  without  death.    The  complaint  averred,  that  on  or 

stating,  "at  the  time  of  the  grievance"  about  the  18th  day  of  December,  1849, at 

complained  of.    Held,  an  immaterial  alle-  M.,  the  defendant  assaulted  the  deceased, 

gation,  and  not  traversable.    Mitchell  v.  &c.,  by  means  of  which  he  died  on  the  25th 

Crasweller,  16  Eng.  L.  &  £q.  448.  day  of  December,  1849.    The  defendant 

In  an  action  for  an  injury  suffered  against  denied  that  on  or  about  the  18th  daj  of 

a  railroad  company,  it  is  not  a  fatal  van-  December,  1849,  at  M.,  or  at  any  other 

ance,  that  the  Injury  is  proved  to  have  been  place,  he  wrongfully  made  an  assault,  &c^ 

sustained  on  a  day  different  from  that  al-  or  that  **  on  or  about  the  25th  day  of  De- 

leged.     Augusta,  &c.  o.  McElmurry,  24  cember,  1849,  the  said  deceased  died  of 

Geo.  75.  injuries  inflicted   by  defendant"      Held, 

With   reference   to  time,  however,  al-  that,  time  and  place  being  immaterial,  this 

though  time  stated  in  a  pleading  is  often  was  a  clear  case  of  negative  pregnant,  and, 

not  material,  that  is,  it  may  be  departed  as  the  pleadings  stood,  no  evidence  coold 

from  in  evidence;  the  rule  is  still  applied,  be  g^ven  that  the  injury  was  caused  ^J^' 

that  all  allegations  are  evidence  against  die  other  person.    The  court  remark :  "  There 

party  making  them,  as  his  admissions.  All  were  two  ways   in  which  the  defendaDt 

presumptions  of  law  in  favor  of  a  party  might  have  .  .  .  put  in  issue  tlie  fact  of 

must  be  consistent  with  his  allegations,  and  his  doing  the  act    He  might  hare  n^- 

none  will  be  indulged  for  his  benefit  in  op-  tived  any  other  assault  on  a  different  day . . ' 

position  to  them.  Andrews  v.  Chadboume,  or  he  might  have  denied  the  as.^anlt  w 

19  Barb.  147.  modo  a  fomia,  which  does  not  pnt  time  in 

Inasmuch    as  time  laid  under  a  vide-  issue."     Baker  t;*  Bailey,   16  Barb.  54- 

licU  is  not  required  to  be  proved  as  al-  56. 
Icged ;  when  the  time  of  killing  an  estray 
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substantiate  the  claim  set  up ;  except  in  those  cases  where  they 
operate  bj  way  of  limitation,  or  description  of  other  matters,  in 
themselves  essential."  ^  (a)  Aiid  the  statutory  law  has  un- 
doubtedly, in  some  degree,  relaxed  the  rule,  where  it  would  be 
otherwise  applicable.  So,  in  general,  an  allegation  which  is 
merely  descriptio  persona:  is  surplusage  and  need  not  be  proved.^ 
So  where  a  suit  is  brought  to  recover  property  in  the  posses- 
sion of  the  defendant,  it  is  immaterial  whether  the  possession 
was  obtained  in  the  manner  described  in  the  petition  or  not^ 
So  where  the  plaintiff,  in  an  action  on  the  case  for  false  war- 
ranty of  a  horse,  described  the  horse  as  ^^  a  certain  sorrel  horse 
belonging  to  the  defendant,"  and  the  proof  was,  that  the  horse 
was  owned  by  the  defendant  and  another ;  held,  the  allegation  re- 
garding the  title  of  the  horse  was  not  descriptive  of  the  cause  of 
action,  but  was  mere  surplusage,  and  consequently  there  was  no 
variance.  The  court  remarked,  that  this  allegation  was  as  much 
surplusage  as  would  be  an  allegation  of  the  age,  size,  or  pedigree 
of  the  horse.  That  the  defendant  sold  the  horse,  took  the  pay  for 
it,  and  impliedly  warranted  the  title,  was  enough  to  satisfy  the 
material  allegations  of  the  declaration.^  So  in  case,  for  deceit,  by 
a  warranty  that  a  horse  was  well  and  sound,  a  breach  was  alleged, 
that  he  was  not  well  and  sound,  but  that  he  was  infected  with 
glanders,  and  otherwise  unsound  and  diseased.  Held,  the  allega- 
tion as  to  the  glanders  might  be  struck  out  as  surplusage,  there 
being  a  sufficient  breach  without  it,  and  it  need  not,  therefore,  be 
proved.^  So  in  all  actions  for  injuries,  ex  delicto^  to  the  per- 
son or  to  personal  property,  the  venue  is  in  general  transitory,  and 
may  be  laid  in  any  county,  though  committed  out  of  the  jurisdic- 
tion of  the  court  or  out  of  the  state.^  And,  ^^  in  the  averment  of 
damages,  it  is  not  necessary  to  be  exact."  ^  Hence,  in  an  action 
by  a  seller  against  a  buyer,  for  fraudulent  representation  and  com- 
ment as  to  the  value  of  the  property,  it  is  not  a  fatal  variance,  that 
the  price  paid  was  more  than  that  alleged.®    So  evidence  that  a 

*  1  Greenl.  Et.  133,  ^  63.  ^  Northern,  &c.  v.  Scholl,  16  Md.  331. 

«  Agee  V.  WiUiams,  27  Ala,  644.  "^  Per  Aldis,  J.,  Mallory  v.  Leach,  35 

"  Olirer  v.  Chapman,  15  Tex.  400.  Verm.  165. 

*  Starr  v.  Andi-raon,  19  Ck>nn.  38S.  "  Ibid.  156. 

*  Fi4k  9.  Uicks,  11  Fost.  535. 

(a)  The  aarne  writer  fi  rther  remarks  :    amendment."    This  power  "haa  been  given 
"  Bat  the  party  may  now,  in  almost  every    by  statutes  to  the  courts  of  most  of  the 
,  OMMu  tht  eonseiuencet  of  a  variance  by    United  States."    1  Greenl.  £v.  145,  S  73. 
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to 

party,  by  making  a  dam  higher  or  tighter,  caused  the  water  to  flow 
the  plaintiff  *s  land  to  a  greater  height,  is  admissible  in  an  action 
on  the  case  for  maintaining  and  keeping  up  a  dam.^  So,  in  Mis- 
souri, where  the  plaintiff  sued  for  negligence  in  the  construction 
of  a  sewer,  and  alleged  that,  at  the  time  of  the  accident,  ^^  the 
sewer  gave  way ; "  and  the  proof  was,  that  the  sewer  had  given 
way  previous  to  the  accident :  held,  no  such  variance,  under  the 
new  practice,  as  to  occasion  a  nonsuit*'  So,  in  New  York,  under 
the  Code,  in  an  action  against  common  carriers  for  non-delivery 
of  goods,  the  complaint  may  allege  that  the  goods  were  delivered 
to  them  at  their  principal  office  in  one  street,  though  the  proof  is 
of  a  delivery  to  their  agent  at  an  office  of  the  defendants  in  an- 
other street.^  So,  in  an  a'ction  against  a  railroad  for  negligently 
killing  the  plaintiff's  horses,  the  declaration  may  allege  that  the 
horses  had  escaped  from  his  close  into  the  close  of  divers  otlier 
persons  between  his  land  and  the  railroad,  though  the  proof  is  of 
but  one  intermediate  close.^  So  in  trespass  qu.  claus.y  and  a 
justification  as  a  "  public  highway,"  any  public  way,  however 
named,  by  land  or  water,  may  be  proved.^  So,  under  a  declaration 
setting  forth  an  obstruction  of  a  way  appurtenant  to  a  close,  dank- 
ages  may  be  recovered,  if  the  way  is  appurtenant  to  any  part  of 
the  close.^  So  the  want  of  a  safeguard  against  a  danger  near  a 
highway  may  be  alleged  as  a  defect  in  the  road  J  So  a  declara- 
tion in  a  real  action  against  a  married  woman,  that  she  disseised 
the  plaintiff,  is  consistent  with  evidence  of  fraudulent  convey- 
ances to  her  to  her  sole  and  separate  use ;  such  conveyances 
being  void  against  the  plaintiff,  though  valid  between  the  parties.^ 
And  more  especially  a  court  above  will  disregard  an  unimportant 
variance  as  ground  of  error.  As  where,  under  a  count  for  negli- 
gence in  not  collecting  a  note,  the  case  had  been  tried  on  the 
merits  without  objection,  and  the  recovery  was  on  the  ground  of 
neglect  to  inform  the  depositor  of  the  non-payment,  and  to  return 
him  the  note.^ 

§  11  a.  It  may  be  added,  in  connection  with  the  subject  of  vari- 
ance, that  truth  is  generally  enumerated  as  one  of  the  elements  of 


^  Curtice  &.  Tompson,  19  N.  H.  471.  *  Pettingill  v.  Porter,  3  Alien,  349. 

>  ReeveB  v,  Larkin,  19  Mis.  192.  ^  Willoj  i;.  Portsmoath,  35  N.  H.  303. 

*  Newstadt  v.  Adams,  5  Duer,  43.  ^  Blake  v,  Sawin,  10  Allen,  340. 

«  Underhilli;.NewYork,&c.2IBarb.489.       *  WIngate  v.  Mechanics',  &c,10  Bair, 

^  Heyward  v.  Chiflolm,  11  Bich^  253.  104. 
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good  pleading.  With  reference,  however,  to  this  particular  point, 
as  well  as  others,  the  general  rule  is  often  departed  from.  Al- 
though truth  is  one  of  the  elements  of  a  good  plea,  there  are 
some  instances  where  fiction  is  allowable.  As,  in  the  action  of 
ejectment,  a  demise  to  the  nominal  plaintiff.  Or,  in  trover,  that 
the  defendant  found  the  goods.  So  it  is  allowable  to  exceed 
the  truth,  in  pleading,  with  reference  to  number,  quantity,  and 
value.* 

§  11  b.  Somewhat  analogous  to  the  rule,  as  to  variance  between 
the  pleadings  and  the  evidence,  is  that  requiring  consistency  of 
successive  pleadings  with  each  other.  Upon  this  subject  it  is 
said :  ^^  A  departure  in  pleading  is  said  to  be  when  a  party  quits 
or  departs  from  the  case  or  defence  which  he  has  first  made,  and 
has  recourse  to  another,  and  may  occur  in  a  replication,  rejoinder, 
or  other  subsequent  pleading ;  it  is  when  his  replication  or  re- 
joinder contains  matter  not  pursuant  to  the  declaration  or  plea, 
and  which  does  not  support  and  fortify  it.  A  departure  in  plead- 
ing is  not  allowed,  because  the  record  would,  by  such  means,  be 
spun  into  endless  prolixity ;  for,  if  it  were  permitted,  he  who  has 
departed  from  and^  relinquished  his  first  plea,  might,  in  every  dif- 
ferent stage  of  the  cause,  resort  to  a  second,  third,  or  even  further 
defence,  and  tliereby  pleading  would  become  infinite."'  And,  in 
a  late  case,  it  is  said :  ^^  The  practice  does  not  allow  suit  to  be 
brought  on  one  cause  of  action,  and,  when  a  complete  bar  is  pre- 
sented, to  set  up  and  rely  upon  another  for  recovery."  ^ 

§  11  c.  As  we  have  seen,  the  defect  of  departure  applies  alike 
to  the  pleading  following  the  plea^  so  called ;  and  to  the  declara- 
tion, as  compared  with  the  replication.  The  example  given  by 
Lord  Coke  is  of  this  latter  description.  If  the  declaration  be 
founded  on  the  common  law,  the  plaintiff,  in  his  replication,  can- 
not maintain  it  by  a  special  custom.^  And,  in  a  late  case,  the 
rule  was  distinctly  applied,  that,  where  suit  is  brought  on  one 
cause  of  action,  to  which  a  complete  bar  is  presented,  the  plaintiff 
cannot,  by  his  replication,  set  up  and  rely  upon  another.^  (a) 

1  1  Chit.  PI.  229.  «  Per  Walker,  J.,  29  Dl.  486. 

*  Ibid.  634;  2  Saan.  84  a,  n.  1.    See       *  Co.  Lit.  304  a. 
Gerrish  v.  Johnson,  1  Jones,  335 ;  M'Con-       ^  McConnel  v,  Kibbe,  29  Bl.  483. 
nel  47.  Kibbe,  29  IlL  483;   Thompson  v. 
Fellows,  1  Post.  425. 

(a)  This  case  fbrnishes  a  reiy  riffid  appli-    laration   alle^d,  that  the  defendant  cnt 
Qoa  of  the  nile  as  to  tUpariure.  The  dec-    awaj  and  removed  a  poKion  of  the  parti- 
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As  where,  in  an  action  for  a  nuisance,  to  which  the  statute  of 
limitations  was  pleaded,  the  plaintiff  replied,  that  the  iiyurjr  re« 
suited  from  a  continuance  of  the  nuisance,  and  within  five  years. 
§  12.  Directness  and  certainty  are  required  in  pleading.    By 
certainty  *<  is  signified  a  clear  and  distinct  statement  of  the  &ctSt 
which  constitute  the  cause  of  action  or  ground  of  defence,  so 
that  they  may  be  understood,  by  the  party  who  is  to  answer  them, 
by  the  jury  who  are  to  ascertain  the  truth  of  the  allegations,  and 
by  the  court,  who  are  to  give  judgment.''  ^    It  must  be  assumed 
that  the  pleader  has  stated  his  claim  as  strongly  as  he  can  safely* 
Thus,  in  pleading  a  rigtit  of  way,  it  is  necessary  to  state  that  the 
privilege  of  passing  extends  to  servants,  or  the  justification  will 
not  extend  to  them.   ^^  The  court  cannot  say  that  a  right  of  way  of 
course  extends  to  servants.    It  may  be,  either  by  grant  or  prescrip- 
tion, the  personal  right  of  the  owner  and  his  tenants,  and  servants 
may  have  been  expressly  excluded."  ^     So,  in  two  actions  against 
a  city  corporation,  each  petition  charged,  directly,  that  tlie  money 
sued  for  was  paid  by  the  plaintiff^  as  taxes,  based  upon  an  illegal 
assessment  of  his  surplus  made  by  the  city,  and  in  ignorance  of 
his  rights,  or  of  the  fact  that  such  assessment  was  illegal,  but 
that  he  believed  at  the  time  that  it  was  legal  and  collectable^ 
The  answer  to  one  petition  was  to  the  effect,  that  the  plaintiff  was 
apprised  of  the  existence  of  the  law  and  the  facts  in  relation  to 
said  assessment;   and  with  such  knowledge  went  forward  and 
voluntarily  paid  the  tax,  and  in  the  year  1856  went  to  the  assessor 
and  required  him  to  assess  his  surplus  for  that  year.    The  an* 
swer  to  the  other  petition  alleged,  that  the  plaintiff  assented  to 
the  assessment,  and,  with  a  full  knowledge  of  ^^  the  law  and  facts  " 
in  relation  to  said  tax,  voluntarily  and  of  his  own  accord  paid  the 
taxes,  if  at  all,  to  the  city.    Held,  the  answers  were  equivocal 

1  Chit.  PL  236.  >  Bartlett  v.  ProscoU,  41  N.  A  493; 

per  Bell,  J.,  ib.  500. 

tion-wall,  &c.,  wherebj  the  plaintiff's  part  indorsed  on  the  writ,  there  miist  be  a  total 
of  the  tenement  was  irijnred.  Also,  that  departure  from  the  latter.  Teuison  v. 
the  change  made  in  the  wall  occarred  in  Martin,  13  Ala.  21. 
three  successive  years,  and  at  dirers  times  Where  a  capias  was  in  case,  for  mone^ 
since,  till  suit  commenced ;  and  that  the  received  by  the  defendant  in  a  fidaciair 
wall  had  been  and  continued  to  be  fnjured  capacity,  and  the  declaration,  for  a  breacn 
permanently.  ''  The  gravamen  of  the  suit  of  duty  as  an  auctioneer,  in  omitting^  U> 
was  the  creation,  and  not  the  continuance,  pay  over  money,  &c,  with  a  count  io  tro- 
of  the  nuisance/'  ver ;  held,  not  such  a  variance  as  to  war- 
To  authorize  the  court  to  reject  s  declar-  rant  setting  aside  the  declaration,  on  mo- 
ation,  for  variance  from  the  cause  of  action  tion.   Haviland  v.  Tattle,  1  8aa^.  663. 
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and  eyasive,  and  insufficient  upon  demurrer.^  So  a  warrant 
against  a  railroad  **  for  the  non-payment  of  the  sum  of  $35  due 
by  damage  sustained/'  there  being  nothing  in  any  other  part  of 
the  proceedings  to  make  it  more  certain ,  is  fatally  defective.^ 
So  irhere  the  action  depends  upon  malice,  it  must  be  alleged.^  So 
in  an  action  against  a  sheriff  for  seizing  a  pianoforte,  the  allega*- 
tion,  that  the  plaintiff  is  a  ^*  pianist,  and  taught  music  within 
three  months  of  the  seizure/'  is  not  a  sufficient  allegation  that 
miisio-teaching  was  his  business.^  So  a  plea,  that  the  cause  of 
action  accrued  in  the  furthering  and  countenancing  of  a  company 
without  any  legal  authority  either  by  statute  or  royal  charter,  or 
having  been  duly  registered  under  7  &  9  Yict.,  ch.  110,  pretend- 
ing  to  raise  transferable  stock,  and  consisting  of  more  than 
twenty*five  members,  and  which  was  carried  on  to  the  grievance 
and  nuisance  of  the  queen's  subjects,  is  bad,  as  the  special  aver* 
ments  do  not  show  any  illegality,  and  the  general  averments  are 
not  sufficient  for  that  purpose.^  So  in  an  action  against  a  judge 
of  probate,  for  appointing,  as  guardian  to  a  minor,  a  man  who 
was  insolvent,  without  security ;  the  declaration  that  the  plaintiff 
was  owner  and  legal  possessor  of  $2,000  worth  of  personal  prop- 
erty, which  was  spent  and  unaccounted  for  by  the  guardian.^ 
So  where  the  petition  charged  the  defendant,  a  constable,  with 
wrongfully  taking  personal  property  of  the  plaintiff,  and  the  an- 
swer alleged  that  he  took  it  under  an  execution  against  A,  in 
whose  possession  it  was,  but  did  not  rebut  the  plaintiff's  allega- 
tion that  It  was  his  property;  held,  the  answer  was  properly 
stricken  out.?  So,  to  a  complaint  alleging  quiet  and  peaceable  pos- 
session, and  a  disseisin  by  thet  defendant  imder  an  illegal  order  of 
a  magistrate  having  no  jurisdiction,  the  answer  should  directly 
deny  the  allegations,  or  confess  and  avoid  them,  by  stating  new 
matter  pertinent  to  the  question  raised  by  the  complaint.^  So, 
in  an  action  for  false  imprisonment,  the  defendant  sought  to 
justify  on  suspicion  of  forgery,  and  stated,  in  his  plea,  that  the 
plaintiff  was  suspicumsly  possessed  of  a  note,  and  disposed  of 
it  in  a  suspicious  manner y  and  in  a  suspicious  manner  left  England 

^  Corington  v.  Powell,  2  Met.  (Ey.)       >  Hunt  v,  Hanter,  29  Eng.  L.  &  Eq« 
^  195. 


*  Wagoner  v.  North   Carolina,  ftc.,  5       "  Phelps  v.  Sill,  1  Daj,  315. 
Joaei,  3S7.  ?  Bariey  p.  Cannon,  17  Mis.  595 

*  Mooney  r.  Keanett,  19  Mis.  551.  *  Ladd  v,  Stevenson,  1  Cal.  18 
«  Tanner  v.  Billings,  IS  Wis.  163.    * 


168  PLEADING.  [book  in. 

and  went  to  Scotland.  Held,  the  causes  of  suspicion  should 
have  been  set  forth.^  So,  in  New  York,  while  the  Code  abol- 
ished all  technical  rules  of  pleading,  it  did  not  abolish  those 
dictated  bj  good  sense  and  necessary  to  carry  into  effect  its  owq 
provisions ;  and,  therefore,  the  facts  relied  on  as  a  defence  must 
be  set  forth  with  so  much  certainty,  as  to  enable  the  court  to  say, 
that,  if  true,  they  constitute  a  bar  to  the  action.^  Though  the 
denial  of  an  answer  may  be  general  or  specific,  it  must  be  direct 
and  unequivocal,  not  matter  of  mere  implication  or  inference. 
It  is  not  sufficient  to  give  a  version  of  the  transaction  alleged, 
in  some  respects  inconsistent  with  the  complaint.  As  where  the 
complaint  alleged  that  the  plaintiff.  May  29th9  1861,  owned  a 
note,  and  employed  the  defendant  to  collect  it,,  which  he  did,  but 
failed  to  pay  over  the  proceeds,  though  requested,  and  the  an- 
swer, without  a  denial,  set  forth  that  the  defendant  was  collecting 
agent  in  New  York  for  the  A.  Bank,  and  as  such  received  and 
held  the  note  till  maturity,  when  the  proceeds  were  received  by  it 
as  such  agent,  and  afterwards,  before  Julyl,  1861,  it  paid  the 
same  to  the  A.  bank.^ 

§  14.  Sometimes,  however,  it  will  be  sufficient  to  allege  a  fact, 
from  which  another  material  fact  is  necessarily  inferred.  Thus, 
where  the  time  of  a  death,  upon  which  the  suit  is  founded,  must 
be  within  two  years  after  suit ;  the  declaration  is  sufficient,  if  the 
time  is  named,  and  is  actually  within  two  years  after  verdict.^ 
So  a  plea  may  be  good  as  to  one  of  several  injuries,  alleged  in 
one  count,  though  it  does  not  answer  the  others.  Or,  though  it 
professes  to  answer  the  whole,  if  other  pleas  which  answer  the 
other  grounds  of  complaint  also  accompany  it.'  And  the  rea- 
sonable distinction  is  made,  that  less  certainty  is  requisite 
with  regard  to  facts  which  the  opposite  party  is  presumed  to 
know.  Thus,  in  an  action  for  not  repairing  a  private  road  through 
the  defendant's  ground,  it  is  sufficient  to  allege  that  the  defend- 
ant, by  reason  of  his  possession,  ought  to  have  repaired,  &c.,  with- 
out adding  by  what  right  or  obligation  he  was  thus  bound ;  the 
plaintiff  being  presumed  ignorant  of  the  defendant's  title,  while 
the  latter  has  the  power  of  distinctly  stating  it.^  And  an  exception 

1  Mure  V,  Kaje,  4  Taan.  34.  See  Emmens  t;.  Elderton,  26  Eng.  L.  k 

«  Gihon  V.  Levy,  2  Duer  (N.  Y.),  176.  Eq.  I. 

West  t*.  American,  &c.  44  Barb.  176.  ^  Babb  v.  Mackey,  10  Wis.  371. 

*  Hill  V.  New  Haren,  37  Verm.  501.  «  1  Chit.  Fl.  23S ;  3  T.  B.  767. 
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to  strict  certainty  is  found  in  the  rule,  that,  ^^  in  an  action 
for  words  spoken  in  England,  which  are  slanderous  accord- 
ing to  the  phrase  of  the  county  in  which  they  are  uttered, 
though  the  court  may  not  in  &ct  know  what  they  signify,  it  is  not 
necessary  to  aver  their  signification.^  "  So  in  general,  ^'  as  it  is  an 
intendment  of  law,  that  a  person  is  innocent  of  fraud,  or  any 
other  imputation  afiecting  his  reputation,  the  party  insisting  upon 
the  contrary  must  state  it  in  pleading.  Thus,  in  an  action  for 
words,  as,  for  saying  a  man  is  a  thief,  the  plaintifi*  has  no  occa- 
sion to  aver  that  he  is  not  a  thief ;  and  in  an  action  on  the  case 
for  maliciously  suing  out  a  commission  of  bankrupt,  it  is  not 
necessary  to  state,  in  the  declaration,  that  the  plaintilBT  was  not 
indebted  to  the  defendant,  or  that  he  never  committed  an  act  of 
bankruptcy.^"  So  it  is  held,  that,  in  the  action  for  slander, 
"  falsely  "  is  equivalent  to  "  maliciously."  *  So  the  words,  "  con- 
triving and  wrongfully  and  unjustly  intending  to  injure  the  plain- 
tiff, so  as  to  deprive  him  of  the  benefit  of"  a  judgment  on 
appeal,  are  a  sufficient  allegation,  in  an  action  against  a  clerk 
for  approving  an  insufficient  bond,  that  ho  acted  wilfully  and 
maliciously.^ 

§  14  a.  The  point  of  certainty,  as  necessary  in  pleading,  often 
arises  in  connection  with  the  allegation  o{  fratul.  (See  Ch.  lY.)^ 
It  is  held,  that  an  allegation  of  fraud,  either  in  the  declaration  or 
plea,  must  state  the  facts  which  constitute  such  fraud  .^  Thus, 
in  an  action  on  a  premium  note  given  to  an  insurance  company, 
aa  allegation  in  general  terms,  that  it  was  a  fraudulent  corpora* 
lion,  and  not  able  to  pay  its  losses,  is  not  sufficient.  The  court 
remark :  '^  There  is  no  averment  of  fraud,  or  trick,  or  conceal- 
ment, to  induce  the  insured  to  enter  into  the  contract  of  insur* 
ance.  Nor  are  there  any  facts  disclosed  to  show  in  what  it  was 
fraudulent.  It  is  quite  possible  for  a  party  to  be  of  opinion  that 
an  inability  to  pay  losses  constitutes  the  corporation  a  fraudulent 
one.  To  different  minds,  different  acts  might  be  considered 
fair  or  fraudulent ;  hence  the  necessity  of  the  rule  which  requires 
that  the  affidavit  of  defence  shall  ^  state  specifically  and  at  length ' 
the  ^  nature  and  character '  of  the  defence,  so  that  the  court  may 


1  1  Chh.  PL  2i4. 

■  Jbid.  227. 

'  I  Saan.  242  a,  n.  S. 

*  BilliDgs  o.  Idiihnj,  31  HI.  81 S. 

15 


*  Keller  v.  Johiuon,  11  Ind.  387;  Mnr^ 
phjT  V.  Byrd,  1  Hemp.  221 ;  Castle  v.  Ba< 
der,  23  Cal.  75. 
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be  able  to  see  that  there  is  a  defence  that  calls  for  trial."  ^  So 
the  declaration,  in  an  action  to  set  aside  a  patent,  must  state 
facts.^  So  a  civil  action,  charging  fraudulent  embezzlement  ^^  as 
agent  or  attorney,"  is  fatally  defective  in  the  alternative  allega- 
tion, although  the  objection  is  not  taken  until  after  judgment  by 
default.^  And,  where  fraud  lies  at  the  basis  of  the  action,  it 
must  be  distinctly  alleged.  Thus  the  complaint  in  an  action  by 
attaching  creditors,  alleging  that  the  defendants  have  a  large 
amount  of  personal  property,  consisting  of  money,  bills,  notes, 
&c.,  deposited  with  them  by,  and  belonging  to,  the  defendants  in 
the  attachment  suit,  but  not  fraud,  collusion  or  combination, 
obstructing  the  ordinary  processes  of  the  law,  or  that  those 
processes  have  been  exhausted  or  resorted  to,  or  that  the  lien 
cannot  be  enforced  without  the  aid  of  the  court  in  the  exercise  of 
its  equitable  powers ;  does  not  sustain  a  suit  for  such  interposition. 
The  remedy  is  under  §  238  of  the  (New  York)  Code.*  But,  on  the 
other  hand,  where  the  facts  alleged  constitute  a  fraud,  it  is  held  not 
necessary  to  aver  that  they  were  done  with  intent  to  defraud.*  So 
in  a  suit  by  heirs,  to  set  aside  the  sale  of  lands,  fraudulently  made 
by  one  falsely  assuming  to  act  as  administrator;  the  plaintiffi 
offered  in  evidence  a  deed  from  the  grantor,  in  which  he  assumed 
to  act  as  administrator.  Objection  was  made,  that  the  petition  did 
not  allege  any  violation  of  duty  as  administrator,  and  that,  to  set 
aside  a  deed,  on  its  face  executed  in  a  fiduciary  capacity,  the 
failure  to  discharge  the  trust  should  have  been  alleged.  Held, 
the  allegation  of  fraud  in  assuming  to  act  as  administrator  was 
suflBcient.^ 

§  15.  The  rule  of  directness  and  certainty  precludes  the  state- 
ment of  a  mere  legal  inference  or  conclusion.^  Thus  the  allega- 
tion of  a  duty  in  a  declaration  is  of  no  avail,  unless  the  facts 
necessary  to  raise  the  duty  are  alleged.  It  is  but  the  statement 
of  a  legal  inference,  which  is  never  traversable.  And  the  defect 
is  not  cured  by  verdict,  or  by  allegation  that  the  acts  of  the 
defendants  were  done  maliciously.  The  motive  of  a  party,  for 
doing  that  which  is  not  in  itself  wrongful,  is  of  no  consequence. 
Thus,  in  a  suit  against  a  gas  company  for  shutting  off  the  gas 

1  Sterling  v.  Insarance  Co.  S2  Penn.        ^  McMahan  v.  Rice,  16  Tex.  385. 
State,  75  ;  per  Thompson  J.,  ib.  77.  ®  McGafTcy  v,  Millard,  17  lb.  365. 

2  Hill  V,  Miller,  36  Mis.  182.  '  See  Judah  v.  The  Tnutees,  &c  23  Ind. 
■  Porter  v,  Hermann,  8  Cal.  619.  272 ;  Hardy  ».  The  Branch,  Ac.  15  AU. 
*  Skinner  v.  Stuart,  39  Barb.  206.              722 ;  Merrill  v.  Plainfield,  45  N.  H.  126. 
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from  the  plaintilBF's  rooms,  the  plaintiff  alleged,  that  his  rooms 
were  furnished  with  gas-pipes  and  fixtures,  which  were  connected 
with  the  main  pipes  of  the  defendants ;  that  the  defendants  had 
for  some  time,  and  until  the  injury  alleged,  supplied  him  with 
gas,  for  which  he  had  paid  them;  and  that  he  was  ready  and 
willing  to  pay  them  for  a  continued  supply,  upon  which  he  was 
dependent  for  the  lighting  of  his  rooms,  and  which  he  desired 
them  to  furnish ;  and  that  it  became  and  was  the  duty  of  the 
defendants  to  continue  to  supply  him  with  gas,  but  that  they 
maliciously  and  wantonly  shut  oflF  the  gas,  and  refused  to  supply 
him ;  by  means  of  which  he  was  deprived  of  the  means  of  light- 
ing his  rooms  with  gas,  and  put.  to  great  expense  in  procuring 
other  means  of  lighting  them.  After  verdict  for  the  plaintiff, 
judgment  was  arrested,  on  the  ground  of  the  insufficiency  of  the 
declaration.  If  the  declaration  had  alleged  a  contract  to  supply 
the  plaintiff's  rooms  with  gas  until  reasonable  notice,  the  facts 
alleged  might  have  gone  to  the  jury  as  evidence  tending  to  prove 
such  a  contract.^  On  the  other  hand,  the  law  sometimes  implies 
the  right,  for  violation  of  which  the  action  is  brought,  thereby  dis- 
pensing with  an  express  allegation  of  such  right.  ^^  It  is  enough 
to  state  the  facts  from  which  a  right  or  a  duty  arises."  Thus 
a  declaration,  that  the  defendant  wrongfully  and  improperly, 
and  without  leaving  any  proper  or  sufficient  pillars  or  supports, 
worked  coal-mines  under  and  contiguous  to  the  close  of  the  plain- 
tiff, and  dug  for  and  got  and  moved  the  coals,  minerals,  earth 
and  soil  of  and  in  said  mines,  whereby  the  soil  and  surface  of 
the  close  sank  in,  cracked,  swagged,  and  gave  way ;  need  not 
farther  allege,  that  the  plaintiff  was  entitled  to  have  his  close 
supported  by  the  subjacent  strata.  ^^If  the  easement,  which 
the  plaintiff  claims,  exist,  it  does  not  arise  from  any  special  grant 
or  reservation,  but  is  of  common  right,  created  by  the  law,  so 
that  we  are  bound  to  take  notice  of  its  existence."  ^  So  it  is  a 
bad  plea,  that  a  party  lawfully  enjoyed  the  goods  of  felons.^  So 
in  an  action  for  the  negligent  performance  of  duty  in  respect  to 

1  McCime  v.  Norwich,  &c.   SO  Conn.    £q.  241  (a)  ;  per  Ld.   Campbell,  C.  J., 
521.  ib.  242. 

>  Hamphries  v.  Biogden,  1  Eng.  L.  &       >  9  Co.  25 ;  1  Chit  PL  520. 

(a)  Thu  case  is  said  to  have  been  rery    rolved,  and  a  copioos  citation  of  the  lead- 
karnedlj  and  ablj  ai^ed,  and  contains  an    ing  authorities, 
elaborate  discnssion  of  the  question  in- 
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Streets  and  sewers,  an  averment,  that  the  defendant  wrongfitRy 
refused  to  repair,  and  suiSered,  &c.,  states  a  legal  conclusion,  and 
is  bad.^  So  a  replication  of  a  conclusion  or  inference  of  law  is 
bad  on  demurrer.*  So,  under  the  Code  of  New  York,  the  plead- 
ings should  be  confined  to  a  simple  statement  of  facts,  without 
the  legal  conclusions  to  be  derived  from  them.  Thus  an  answer, 
that  ^^  the  plaintiff  was  not  the  real  party  in  interest,"  &c.,  pur- 
suing the  words  of  the  Code,  but  without  stating  the  £Eu;ts  od 
which  the  allegation  rested,  was  held  bad  on  demurrer.^  But 
general  statements  of  facts,  and  statements  of  legal  conclusions, 
as  that  an  attachment  was  wrongfully  sued  out,  are  sometimes  held 
good,  on  general  demurrer,  or  on  an  objection  to  the  admissibility 
of  evidence,  to  prove  the  facts  from  which  the  conclusions  would 
follow.^  And  it  is  sometimes  held  necessary  to  make  use  of  a  par- 
ticular technical  term.  ^^  As  a  general  rule,  it  is  inconvenient  not 
to  use  the  right  legal  word."  *  Thus,  where  a  prescriptive  right  is 
relied  on,  the  word  "  prescription  **  should  be  used  in  the  plead- 
ings.^ And  argumentative  pleading  is  a  mere  formal  defect,  which 
is  aided  by  a  verdict.^ 

^  Montgomerj  v.  Gilmer,  S3  Ala.  116.  *  Per  Dr.  Lnshington,  5  Eng.  L.  AEq- 

*  Roberts  v,  Albright,  2  Greene,  120.         565. 

B  Biissell  V.  Clnpp,  7  Barb.  482.  ^  Enapp  t;.  Parisbionere,  &c.  5  Eog.  I<- 

*  Black  V,  Drtuy,  24  Tex.  289.  &  Eq.  562^. 

7  The  People  v,  Warner,  4  Barb-SU. 


k 


CH.  n.]  PARTIES.  178 


CHAPTER   n. 


PARTIES. 


1.  Plaintiff;  party  ii^jiired;  legal  right.  25.  Pleading  in  case  of  joinder. 

6.  Name  and  description.  29.  Construction  of  statute. 

11.  Joint  parties;  plaintiffs.  82.  Trust. 
20.  Joint  defendants. 

§  1.  As  a  part  of,  or  very  closely  connected  with,  the  subject  of 
pleading,  it  seems  proper  briefly  to  notice  that  of  parties.^  Inas- 
much, however,  as  a  wrong  cannot  itself  be  considered,  without 
at  the  same  time  referring  to  the  parties  who  respectively  suiSbr 
and  commit  the  wrong ;  the  topic  has  been  fully,  though  inci- 
dentally, treated,  in  the  work  to  which  the  present  is  an  ad- 
dition. 

§  2.  With  reference  to  the  plaintiff,  the  party  injured  is  the 
proper  party  to  the  suit.^  And  ^^  the  general  rule  is,  that  the 
action  should  be  brought  in  the  name  of  the  party  whose  legal 
right  has  been  affected,  against  the  party  who  committed  the  in- 
jury, or  by  or  against  their  personal  representatives."  *  (a) 

1  See  Marphj  v.  Tilly,  11   Ind.  511 ;        >  Bartees  o.  O'Neils,  18  Ohio  St  76. 
Munch  V.  Williamson,  24  Cal.  166.  >  1  Chit.  PI.  1. 

(a)  The  plaintiff,  a  laundress,  was  in  efiect  on  the  rights  of  the  parties,  they 

the  hahit  of  sending  linen  to  London  by  should  be  rejected  as  surplusage.    Turner 

the  defendant's  cart.     A  basket  of  linen  o.  Brooks,  6  Tex.  205. 
belonging  to  A  was  thus  sent,  and  on  the        The  character  in  which  a  party  sues  must 

way  parts  of  the  contents  wore    lost  or  be  determined  from  the  booy  of  the  decla- 

stolea.    A  did  not  pay  for  the  carriage,  ration,  and  not  iirom  his   description  of 

Held,  the  plaintiff  had  sufficient  title  to  himself  in  its  caption.    If,  therefore,  he 

maintain  an  action  for  the  loss.    Freeman  describes  himself  as  administrator  in  right 

V.  Birch,  1  Ner.  &  M.  420.  of  his  wife,  and  declares  on  a  right  of 

The  owner  of  property  constructively  action  accruing  to  him   individually,   he 

attached,  but  who  still  retains  actual  pos-  must  be  regarded  as  suing  in  his  individual 

session,  may  maintain    an  action  for  its  capacity,  and  the  superadded  words  must 

conversion.    Mnssey  t;.  Perkms,  36  Verm,  be  held  a  mere  d&tcriptio  persona ;  and 

690.  upon  his  death,  in  such  case,  the  suit  should 

In  a  suit  for  conversion  of  property  be-  be  revived  with  the  name  of  his  personal 

longing  to  the  plaintiff,  the  words  "who  representative.    Tate  v,   Shackelford,   24 

sues  for  the  use  and  benefit  of  P.  D.,"  Ala.  510.     See  Gould  t;.  Clap,  19  Barb, 

were  inserted  after  the  name  of  the  plain-  179. 
tiff.    Held,  as  these  words  had  no  legal 

16* 


174  PLEADINO.  [boor  IH. 

§  3.  Under  the  Iowa  Code,  §  1676,  providing  that  civil  actions 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  where 
a  claim  has  been  assigned,  but  not  according  to  the  provisions  in 
the  Code  relating  to  assignments,  the  assignor  is  still  the  l^al 
party  in  interest,  and  may  sue.^  And  where  a  declaration  in  an 
action  of  trespass  commenced,  ^^  A  (who  sues  this  action  for  the 
benefit  of  B)  complains,  &c. ; ''  held,  while  choses  in  action  ex 
delicto  were  unassignable,  this  statement  did  not  authorize  the 
presumption  of  an  assignment,  nor  of  an  agreement  that  B  was 
to  have  the  proceeds  of  the  suit,  and  a  demurrer  on  that  ground 
was  not  well  taken.* 

§  4.  An  action  for  trespass  on  lands  alleged  to  belong  to  the 
State  was  brought  in  the  name  of  the  State  "  for  the  use  of  a 
corporation.  Demurrer,  on  the  ground  that,  under  the  Code, 
the  action  was  not  brought  bj  the  party  in  interest.  Held,  the 
words  "  for  the  use  of,  &c.,"  were  surplusage,  and  the  demurrer 
was  overruled.* 

§  5.  The  legal  owner  of  real  estate,  attached  as  the  property 
of  another,  who  is  a  non-resident,  has  no  right  to  be  made  a 
defendant,  on  his  own  motion ;  nor  is  he  a  proper  party,  in 
order  to  oust  the  court  of  jurisdiction  as  to  the  other  defend- 
ant.* 

§  6.  In  reference  to  the  names  and  other  descriptions  of  parties 
to  a  suit,  the  rules  of  law  undoubtedly  depend  much  upon  local 
usage  and  express  statutes. 

§  7.  In  Kentucky,  in  an  action  for  injuries  caused  by  a  steam- 
boat, the  petition  named  the  master  as  a  party  defendant,  but  did 
not  designate  the  names  of  the  owners,  merely  styling  them  "  the 
owners,"  and  they  were  not  served  with  process.  Held,  the  suit 
was  against  the  master  only.^ 

§  8.  In  New  Hampshire,  where  a  tract  of  land  was  granted  by 
the  name  of  Saville  to  certain  individuals,  who  went  on  and 
divided  portions  among  themselves,  leaving  a  part  in  common  and 
undivided,  and  the  name  of  the  town  was  afterwards  changed  by 
the  legislature  to  Wendell,  and  subsequently  a  portion  of  it  was 
annexed  to  New  London,  and  the  name  Wendell  was  afterwards 
changed  to  Sunapee ;  held,  an  action  by  the  proprietors  for  the 

1  State  p.  Butterworth,  2  Clarke,  158.  «  State  ».  Batterworth  3  Clarke,  158. 

^  Blankenship  v,  CressUlas,  10  B.  Mon.        *  Loving  v.  Edes,  CT  Clarke,  437. 
434.  h  £otuit2  V.  Brown,  16  B.  Hon.  577. 
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recoTery  of  a  portion  of  the  tract  should  be  brought  in  the  name 
of  "  the  proprietors  of  Saville."  ^  (a) 

§  9.  In  New  York,  the  plaintiff  sued  a  constable  to  recover  a 
horse,  seized  by  virtue  of  an  execution  against  A,  who  had  pos- 
session. The  plaintiff  in  the  execution  was,  on  his  own  motion, 
made  a  defendant.* 

§  10.  The  allegation  in  a  complaint,  that  the  defendant,  being  a 
canal  commissioner^  was  bound  to  repair  the  banks  of  the  Erie 
canal,  at  a  certain  place,  in  a  division  placed  under  his  particular 
supervision,  is  sufficient  to  show  that  the  action  is  brought  against 
him  in  his  private  character ;  and  it  was  not  necessary  to  allege 
that  he  had  in  his  hands  funds  sufficient  to  make  the  repairs,  for 
not  making  which  the  action  was  brought.^ 

§  11.  The  question  of  joint  parties  is  one  of  very  frequent  oc- 
currence.* (6) 

§  12.  In  an  action  of  waste  for  injuries  to  the  estate  of  a  mar- 
ried woman,  her  husband  must  join.^    (See  §  15  a.) 

§  12  a.  Petition  by  husband  and  wife,  alleging  that  the  defend- 
ant had  by  misrepresentation  and  deceit  induced  the  husband  to 
pay  tiie  defendant  $1300  for  a  tract  of  land  worth  only  $100,  and 
that  the  land  was  conveyed  to  the  wife ;  and  claiming  judgment 
for  81200  damages,  as  the  amount  of  injury  sustained.  Demurrer 
to  the  petition,  as  not  stating  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  being  overruled,  held,  such  overruling 
was  erroneous,  as  the  petition  showed  no  joint  cause  of  action. 

1  Sanapee  v.  Eastman,  82  N.  H.  470.  ^  Seo  Herron  v.  Hnghes,  25  Cal.  560 ; 

*  Conkiin  o.  Bishop,  3  Duer,  646.    See  Pelberg  v,  Gorham,  23  Cal.  349  ;  Fritz  v. 
Darifl  r.  The  Mayor,  &c.  2  ib.  663.  Fritz,  23  Ind.  388  ;  10  Allen,  460. 

*  Griffith  V.  FoUett,  20  Barb.  620.  ^  Thacher  t;.  Phioney,  7  Allen,  146. 

(a)  "  Had  the  limits  of  the  original  grant  of  the  new  town.  If  the  town  be  eqoally 
nerer  been  changed,  perhaps  there  would  divided,  in  which  name  should  the  action 
be  00  great  difficult  in  holding  that  the  be  brought  ?  The  grant  being  to  the  pro- 
action  coald  be  maintained  under  the  new  prietors  and  their  heirs,  it  would  seem  that 
name,  on  the  ground  that  ^it  is  the  same  the  action  must,  in  such  a  case,  be  brought 
territory. . . .  But  a  part  of  it  haying  been  in  their  original  name,  or  in  both."  Per 
annexed  to  New  London,  the  proprietors  Eastman,  J.,  32  N.  H.  473. 
of  Snnapee  are  not  the  proprietors  of  8a-  (6)  See  Hilliard  on  Torts,  chap.  33. 
▼lUe,  but  only  the  proprietors  of  a  part  of  In  a  late  case  it  is  held,  that,  in  tres- 
it ;  and  where  towns  are  dirided  into  two  pass  against  several,  there  cannot  be  a  vcr- 
or  more,  or  where  portions  of  them  are  diet  for  any  of  them,  until  the  case  for  the 
taken  off  and  annexed  to  adjoining  towns,  plaintiff  is  finally  closed  by  the  complete 
...  it  would  evidently  lead  to  much  con-  examination  of  all  his  witnesses,  nor  so 
fusion,  if  not  to  difficulties  that  could  not  long  as  the  cross-examination  of  any  of 
easily  be  remedied,  to  hold  that  actions  like  them  is  reserved.  Sinch  v.  Champion,  1 
the  pnMoft  should  be  biooght  in  the  name  F.  &  F.  416. 
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Also,  as  judgment  was  rendered  in  favor  of  both  plaintiffs,  and 
the  record  did  not  show  but  that  the  defendant  was  thereby  preju- 
diced, the  judgment  should  be  reversed.^  (a) 

§  13.  In  Minnesota,  an  allegation,. that  one  plaintiff  holds  the 
property  in  his  own  name,  for  the  "joint  use  and  benefit"  of 
himself  and  the  other,  sufficiently  shows  an  interest  in  the  latter, 
to  make  him  a  necessary  party.* 

§  14.  In  Pennsylvania,  an  action  for  the  loss  of  a  child,  killed 
by  the  negligence  or  misconduct  of  a  railroad  company,  is  properly 
brought  in  the  name  of  both  parents.^ 

§  15.  Two  persons,  A  and  B,  in  joint  possession,  and  claiming 
to  be  joint  owners  of  wood,  cut  upon  land  which  was  originally 
owned  by  A,  may  maintain  a  joint  action  against  a  wrong-doer  for 
its  conversion,  although  no  deed  of  conveyance  of  the  land  from 
A  to  B  is  proved.* 

§  lt5  a.  All  the  owners  of  the  land  must  join  in  an  action  of 
tort  in  the  nature  of  waste.**    (See  §  12,) 

§  15  6.  Where,  in  an  action  brought  by  two  or  more  persons  for 
an  unlawful  taking  of  property,  the  defendant  answers,  that  the 
plaintiffs  are  not  joint  owners ;  that  averment  is  material,  and  is 
new  matter,  requiring  a  reply.     Such  an  allegation  falls  directly 
within  the  provision  of  §  144  of  the  New  York  Code  of  procedure, 
and,  if  not  specifically  controverted  by  the  reply,  it  will  be  taken 
as  true ;  no  evidence  will  be  required  to  establish  it,  and  no  evi- 
dence will  be  admissible  to  contradict  it ;  nor  will  such  evidence 
be  of  any  avail,  if  admitted,  unless  it  clearly  appears  that  the 
defendant  waives  his  rights  under  the  pleadings ;  and  the  admis- 
sion of  such  improper  evidence  in  contradiction,  without  objectioD, 
is  not  conclusive  evidence  of  such  waiver.^ 

§  16.  One  of  two  reversioners  may,  during  the  continuance  of 
the  particular  estate,  maintain  an  action  on  the  case  for  an  injury 

1  Bartges  v.  O'Neils,  13  Ohio  St.  72.        *  Parker  r.  Parker,  I  Allen,  245. 
See  Chase  v.  Chase,  6  Gray,  157.  ^  Bullock  ».  Hayward,  10  Allen,  460. 

2  Uawke  v.  Banning,  3  Min.  67.  •  Walrod  o.  Bennett,  6  Barb.  144. 
»  Pennsylvania,  &c.  v.  Zebe,  37  Penn. 

420. 

(a)  In  this  case  it  was  remarked:  **  At  if  judgment  in  such  a  case  should  be  ei^ 

common  law,  if  the  wife  improperly  join  in  tcred,  if  the  objection  appeared  upon  tlw 

action  with  her  husband,  who  ought  to  sue  record,  the   same  would  constitute  good 

alone,  the  defendant  might,  for  that  cause,  cause  for  a  reversal  of  the  judpment  on  a 

demur  to    the    declaration,  or  the  same  writ  of  error."    Per  SutlifF,  C.  X,  Bartgea 

might  be  taken  advantage,  of,  after  verdict,  v,  O'Neiis^  13  Ohio  St.  76. 
as  a  good  cause  for  arrest  of  jad  ment ;  or 
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to  the  reversion,  recoyering  only  a  moietj  of  the  damages,  unless 
nonjoinder  be  pleaded  in  abatement.^  So  one  carrying  on  busi- 
ness in  her  own  name,  and  in  possession  of  goods,  and  claiming 
to  own  them,  may  recoTer  of  a  railroad  for  their  loss,  although  a 
third  person  is  also  interested  in  the  business.^  So  a  miller,  em- 
ployed by  the  owner  of  a  mill  to  take  charge  of  and  tend  the 
mill,  receiving  in  compensation  half  the  profits,  but  without  agree- 
ment for  any  definite  time,  has  no  such  title  or  possession  as  to 
require  him  to  be  joined  in  an  action  by  the  owner  for  an  injury 
to  the  mill.  ^^  The  plaintiff  is  to  be  taken  to  have  been  in  the  legal 
possession  of  the  mill,  and  Butterworth  in  his  employment  as  his 
^niller,  under  an  agreement  that  he  should  have  one-half  the  earn- 
ings of  the  mill  for  tending  the  same.  Butterworth  was  miller  to 
the  plaintiff  and  not  lessee  of  the  mill.  There  was  no  lease,  no 
agreement  for  any  particular  time,  in  which  Butterworth  was  to 
be  employed  in  the  mills,  or  have  any  interest  in  the  mills,  or 
have  any  interest  in  the  income  of  them."  ^ 

§  17.  Where,  in  a  lease,  there  is  a  reservation  of  a  portion  of  the 
crops,  the  general  property  and  right  to  them  remain  in  the  land- 
lord, the  tenant  acquiring  neither  the  ownership  nor  the  right  to 
sell ;  but,  while  the  tenant  retains  possession  of  them,  he  is  a 
tenant  in  common',  and  must  join  with  the  landlord  in  an  action 
for  an  injury  to  them.^  Otherwise,  if  he  abandon  the  posses- 
sion or  assent  to  a  sale  of  his  interest,  and  relinquish  further 
daim.^ 

§  18.  In  New  York,  the  owner  in  fee  may  maintain  an  action 
for  the  cutting  of  timber  on  the  land,  without  joining  the  tenant 
for  life  or  for  years  as  plaintiff.  The  latter  may  bring  a  separate 
action.^ 

§  19.  In  New  York,  when  two  or  more  join  in  bringing  an  ac- 
tion, and  the  facts  alleged  do  not  show  a  joint  cause  of  action,  a 
demurrer  lies,  upon  the  ground  that  the  complaint  does  not  state 
fiEicts  sufficient  to  constitute  a  cause  of  action.  So  when  husband 
and  wife  are  joined  as  plaintifis,  or  the  complaint  shows  that  one 
alone  must  sue  J 

1  Pnto«r  V.  Lapham,  10  Cnsh.  232.  ^  Van  Densen  v,  Toang,  29  N.  Y.  (2 

s  Majail  V.  Boston,  &c.  19  N.  H.  122.  Tiffa.)  9. 

*  Chandler  v.  Howland,  7  Gray,  348 ;  ^  Mann  v.  Manh,  35  Barb.  68  (distin- 
per  DewejT,  J.,  ib.  351.  gaished   by  the  conrt  from  the  preyioos 

*  Hatch  V.  Hart,  40  N.  H.  93.  cases  of  Brnmskill  v,  James,  1  Kern.  294 ; 

*  Ibid.  and  Shomway  o.  Cooper,  decided  in  1856.) 
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§  20.  With  reference  to  the  joinder  of  defendants,  in  an  ao- 
tion  on  the  case  against  several  as  carriers  of  passengers,  bj  whose 
neglect  the  plaintiff  has  received  injury ;  the  plaintiflF  need  not 
prove  that  all  were  owners  of  the  line,  but  may  recover  against 
such  as  he  can  prove  to  be  owners  and  guilty  of  the  alleged 
wrong.  The  court,  in  this  case,  give  the  following  summary  of 
the  distinction,  as  to  joinder  of  defendants,  between  tort  and  con- 
tract :  *'  The  declaration  is  founded  upon  the  common  law  regulat- 
ing common  carriers;  and  this  law  imposes  a  duty  upon  them 
by  reason  of  their  calling,  from  considerations  of  public  policy, 
and  without  regard  to  contract.  It  is  true,  that  the  law  presumes 
or  implies,  from  the  fact  of  receiving,  as  common  carriers,  the 
passenger  to  carry  for  hire,  a  contract.  But  the  plaintiff  had  his 
election  to  sue  in  assumpsit,  declaring  upon  the  contract,  express 
or  implied,  or  in  case,  for  tort,  declaring  upon  the  breach  of  duty 

imposed   by  the  law It   is   urged  as  the  declaration 

alleges,  that  all  of  the  defendants  were  joint  proprietors ;  unless 
this  be  proved,  the  allegata  and  probata  do  not  correspond,  and  the 
plaintiflF  must  therefore  fail.  This  would  be  true  were  the  con- 
tract declared  on,  or  were  it  the  substance  of  the  cause  of  ac- 
tion  There  is  a  class  of  cases  arising  out  of  contract, 

where,  by  reason  of  the  contract,  the  law  raises  a  duty,  for  the 
breach  of  which  duty  an  action  on  the  case  may  be  maintained  ; 
and  in  such  cases,  the  contract  being  the  basis  ^nA  gravamen  of  the 
suit,  must  be  alleged  and  proved.  Where,  too,  from  the  facts  the 
duty  arises,  and  there  is  also  a  contract  which  is  alleged  and  made 
the  substance  and  gist  of  the  cause  of  the  action,  although  the 
action  be  case,  it  being  substantially  founded  upon  contract,  the 
rights  of  the  parties  will  be  governed  by  the  law  of  contract."  *  So 
in  an  action  on  the  case  against  owners  of  a  steamboat,  for  the 
loss,  by  negligence,  of  a  slave  of  the  plaintiflT  hired  to  the  defend* 
ants  ;  a  nonjoinder  of  a  part  of  the  owners,  or  a  joinder  of  those 
not  owners,  will  not  affect  the  plaintiff's  right  to  recover  against 
those  properly  made  defendants.^ 

§  21.  One  injured  by  the  concurrent  negligence  of  two  persons 
may  maintain  a  joint  action  against  them.  Thus  where  the  trains 
of  two  companies  using  the  same  track  come  in  collision,  an  actioa 
is  maintainable  against  them  jointly  for  injuries  incurred.    "  Had 

1  Frink  v.  Potter,  17  HI.  406 ;  por  Skin-       *  Swigert  v.  Graham,  7  B.  Mon.  661. 
ner  J.,  ib.  411. 
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the  coUisiou  set  in  motion  a  third  body,  which  iu  its  movement 
had  come  in  contact  with  and  produced  the  same  injury  to  the 
plaintiff,  no  good  reason  can  be  assigned  against  their  joint  liabil- 
ity; such  a  case  is  in  principle  like  the  one  under  considera- 
tion." 1 

§  22.  Declaration,  that  the  defendants  were  owners  of  a  coal 
mine,  and  the  plaintiff  was  employed  by  them  as  a  collier  in  the 
mine,  and  in  Uie  course  of  his  employment  it  was  necessary  for 
bim  to  descend  and  ascend  through  a  shaft  constructed  by  them  ; 
that,  by  their  negligence,  the  shaft  was  constructed  unsafely,  and 
was,  by  reason  of  not  being  sufficiently  lined  or  cased,  unsafe, 
which  they  well  knew ;  and  by  reason  of  the  premises,  and  also 
by  reason,  as  they  well  knew,  of  no  sufficient  or  proper  apparatus 
having  been  provided  by  them  to  protect  the  plaintiff  from  inju- 
ries arising  from  the  unsafe  state  of  the  shaft,  a  stone  fell  from  the 
side  of  the  shaft  on  his  head,  and  he  was  dangerously  wounded. 
Plea,  not  guilty.  It  was  proved  that  A,  one  of  the  two  defend- 
ants, was  manager  of  the  mine,  and  that  it  was  worked  under  his 
personal  superintendence ;  and  that  the  plaintiff  was  not  aware  of 
the  state  of  the  shaft.  The  jury  found  that  the  defendants  were 
guilty  of  personal  negligence.  Held,  on  motion  to  enter  a  non- 
suit, that  on  this  finding  A  was  liable,  and  therefore  the  other 
defendant  was  liable  also.  Also,  on  motion  in  arrest  of  judgment, 
that  the  declaration  must  be  taken  to  allege  personal  knowledge 
in  the  defendants  of  the  state  of  the  shaft,  and  therefore  the  action 
was  maintainable.^ 

$  23.  In  a  late  case  an  action  was  brought  for  injury  sustained 
by  the  falling  of  a  party-wall,  erected  on  the  dividing  line  between 
two  lots,  owned  respectively  by  the  defendants.  In  giving  judg- 
ment for  the  plaintiff  the  court  remark :  *^  The  maintenance  of 
an  insecure  party-wall  was  a  tort  in  which  they  were  both  partici- 
pants. The  act  was  single,  and  it  was  the  occasion  of  the  injury. 
The  case  is  not  to  be  confounded  with  actions  of  trespass  brought 
for  separate  acts  done  by  two  or  more  defendants.  Then,  if  there 
has  been  no  concert,  no  common  interest,  there  is  no  joint  liability. 
Here,  the  keeping  of  the  wall  safe  was  a  common  duty,  and  a 


^  CoIeffroTO  v.  New  York,  &c.  20  N.  Y.       '  Mellon  v.  Shaw^  1  Best  &  Smith, 
(6  Smith)  492 ;  per  H.  Gray,  J.,  ib.  493.        437. 
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failure  to  do  so  was  a  common  neglect.''  ^  So  a  joint  action  lies 
against  two  towns  bound  to  support  a  bridge.^ 

§  24.  But  where  a  complaint  was  brought  against  two  defend- 
ants, that  one  of  them  erected  a  stone  building  across  an  alley, 
obstructing  the  plain ti£f's  right  of  way ;  and  that  possession  of  the 
building  was  then  transferred  bj  one  defendant  to  the  other,  who 
continued  such  obstruction :  held,  ground  for  a  separate,  but  not 
a  joint  action,  and  that  the  causes  of  action  were  improperly 
united.  Also,  that  the  objection  of  misjoinder  might  be  made  by  a 
joint  demurrer.^  So  case  for  deceit,  in  the  nature  of  a  conspiracy, 
can  only  be  sustained,  where  some  affirmation  or  representation, 
wilfully  false,  or  some  designed  and  positively  fraudulent  artifice, 
is  directly  proved,  or  necessarily  to  be  presumed  from  the  circum- 
stances attending  the  transaction  itself,  to  have  been  made  or  per- 
petrated by  the  defendants  jointly,  by  means  whereof  a  damage 
resulted  to  the  plaintiff.  Thus  it  cannot  be  sustained  against  a 
principal  and  his  agent,  jointly,  for  the  unauthorized  fraudulent 
acts  and  representations  of  the  agent  alone.^ 

§  25.  The  general  issue,  in  tort,  is  regarded  as  several,  though 
in  form  joint.^ 

§  26.  If  two  defendants,  in  trespass  and  ejectment  for  land,  join 
in  pleading  the  general  issue,  evidence  of  title  in  one  is  a  good 
defence  for  both.® 

§  27.  An  allegation  of  a  joint  freehold,  in  a  notice,  filed  with  a 
plea  of  the  general  issue  in  trespass,  does  not  admit  evidence  of  a 
several  freehold  in  each  defendant.^ 

§  28.  In  trespass  de  bon.  aspor.  against  several,  they  filed  a 
special  plea  of  justification,  admitting  that  all  took  and  carried 
away  the  property  and  converted  it  to  their  own  use,  but  failed  to 
make  good  their  plea.  Held,  all  were  bound  by « the  admission, 
though  there  was  no  evidence  of  the  taking,  &c.,  as  to  some  of 
them.® 

§  29.  In  the  New  York  Code,  §  136,  subd.  2,  the  words,  "  defend- 
ants severally  liable,"  refer  to  all  the  defendants  served,  although 
jointly  liable,  if,  as  between  them  and  other  defendants  not  serv^, 

I  Por  Strong/  J.,  Elander  v.  M'Grath,  >  Downer  t;.  Elint,  2  Wma.  527. 

85  Penn.  129.  >  Tripp  v,  Ide.  8  B.  L  51. 

'  Peckham  u.  Bmlington,  Brayt.  184.  ?  Williams  v.  Holmes,  2  Wis.  129. 

>  Hess  V,  Bofialo,  &c.  29  Barb.  891.  *  Norris  v.  Norton,  19  Ark.  319. 
*  Page  r.  Parker,  40  N.  H.  47. 


GH.  n.]  PABTIES.  181 

the  liability  is  several,  as  well  as  to  fixe  case  where  each  and  all 
are  severally  liable.^ 

§  30.  ^^  A  cestui  que  trusty  or  other  person  having  only  an  equi- 
table interest,  cannot  in  general  sue  in  the  courts  of  common  law, 
against  his  trustee,  or  even  a  third  person,  unless  in  cases  where 
the  action  is  against  a  wrong-doer,  and  for  an  injury  to  the  actual 
possession  of  the  cestui.**  ^ 

§  31.  Where  one  conveys  personal  property  in  trust  for  the 
payment  of  a  debt,  and  afterwards  conveys  the  same  property 
directly  to  the  creditor,  the  legal  title  is  in  the  trustee,  and  suit  is 
properly  brought  against  one  in  possession  in  the  name  of  the 
trustee.^ 

§  82.  A  executed  a  deed  of  slaves  to  trustees,  for  the  benefit  of 
himself  and  wife  during  their  lives,  and  after  their  deaths  to  be 
divided  among  their  children.  A  remained  in  possession  of  the 
slaves,  removed  to  Missouri,  and  sold  two  of  them  to  the  defend- 
ant, who  had  notice  of  the  deed.  After  the  death  of  A  and  wife, 
the  children  brought  a  suit  for  the  slaves.  Held,  the  suit  could 
not  be  sustained ;  it  should  have  been  brought  in  the  name  of  the 
trustees,  or  their  successors.^ 

1  Prnyn  v.  Black,  19  N.  T.  (7  Smith),       *  Bergesch  v,  Keeril,  19  Mis.  127. 
300.  *  Gibbons  v.  Gentry,  20  Mis.  468. 

*  1  Chit.  PI.  4S. 
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CHAPTER  m. 

THE  GENEBAL  ISSUE  AND  SUBSEQUENT  PLEADINGS. 

1.  Ab  a  defence  to  the  action.  8.  Miscellaneons  points. 

4.  In  mitigation  of  damages.  11.  Beplication,  &c. 

6.  What  snail  be  construed  as  a  denial; 
implied  admissions. 

§  1.  It  will  be  seen  hereafter,  in  connection  with  particular 
forms  of  action,  and  actions  for  particular  wrongs,  what  defences 
may  be  offered  under  the  various  pleas  known  to  the  law ;  more 
especially  the  plea  of  the  general  iss^ie  or  not  guilty.  A  few 
general  points  may  properly  be  stated  in  the  present  connection. 

§  2.  It  is  laid  down,  as  the  general  rule,  that,  in  actions  ex 
delicto^  matters  in  justification  may  be  offered  under  the  general 
issue.^  That  special  matters  may  be  given  in  evidence  under  the 
plea  of  not  guilty ;  though  it  would  be  more  in  harmony  with  the 
general  system  of  practice,  to  plead  such  matters  specially.^  Thus, 
in  an  action  on  the  case,  though  for  a  tort,  the  defendant  may 
justify  under  the  general  issue.^  So  accident  may  be  offered  in 
defence  under  the  general  issue.^  So,  in  an  action  on  the  case  for 
beating  the  plaintiff's  horse,  the  defendant  may  show,  under  the 
general  issue,  that  it  was  done  to  drive  the  horse  from  his  own 
door,  which  he  obstructed.^ 

§  S.  But  it  is  also  held,  that  new  affirmative  matter  of  avoid- 
ance or  defence  cannot  be  given  in  evidence  under  a  general  or 
special  traverse,  but  must  be  specially  pleaded.^  And  that,  in 
actions  for  torts,  matters  in  discharge  or  justification  of  the  action 
must  be  specially  pleaded,  and  cannot  be  given  in  evidence  under 
the  general  issueJ  Thus  a  defendant  in  trespass  cannot  show 
that  the  plaintiff  has  assigned  his  action,  nor  any  interest  in  it, 
without  having  alleged  the  fact  in  his  answer.^    So  a  defence 

^  CoUinB  V.  Bilderback,  5  Earring.  133.  *  Slater  v,  Swann,  2  Str.  872. 

«  Hunt  i;.  Turner,  9  Tex.  385.  •  Marley  r.  McAnolly,  17  Tex.  658. 

•  Rust  V.  Flowers,  1  Har.  475.  f  Hahn  v.  Ritter,  12  III.  80. 

*  Gaalt  V.  Homes,  20  Md.  304.  *  GoeU  v.  Ambe,  27  Mis.  28. 
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based  upon  fraud,  to  be  admissible  in  evidence,  must  be  specially 
pleaded.^  And  where  notice  is  by  statute  substituted  for  a  special 
plea,  fraud  cannot  be  set  up  to  invalidate  a  contract,  under  the 
general  issue,  without  notice,  being  consistent  with  the  existence 
in  foci  of  the  contract,  and  therefore  matter  of  avoidance  within 
the  terms  of  a  statute.^ 

§  4.  Matter  in  mitigation  of  unliquidated  damages,  although 
not  in  total  disproof  of  any  of  the  items  claimed,  is  admissible 
under  a  general  denial.^  (a)  * 

§  5.  In  an  action  by  a  father  for  the  seduction  of  his  daughter, 
the  defendant  offered  to  'prove,  not  in  mitigation  but  as. a  com- 
plete defence,  though  not  set  up  in  the  answer,  that  the  father 
knew  of  the  intercourse  between  the  defendant  and  his  daughter, 
and  connived  at  it.  Held,  although  a  good  defence,  not  having 
been  pleaded,  it  was  inadmissible  as  such,  though  it  might  have 
been  adduced  in  mitigation.^ 

§  6.  It  is  sometimes  held,  that  a  plea  is  to  be  construed  as  a  denial, 
unless  the  fact  is  admitted.^  Thus,  under  the  laws  of  Indiana,  a 
denial  in  general  terms  of  all  material  allegations  of  the  declara- 
tion puts  the  plaintiff  to  the  proof  of  each  of  them.^  So,  in  an 
action  for  obstructing  a  trade,  the  unlawfulness  of  such  trade 
may  be  proved  under  the  general  issue.*^  So  the  general  issue,  in 
an  action  for  fraud,  denies  both  the  act  and  the  intent.®  So,  in  an 
action  for  wrongful  dismissal  from  service,  a  traverse  of  the  all^ 
gation  puts  in  issue  the  wrongfulness,  as  well  as  the  fact,  of  dis- 

Fankboner  v,  Fankboner,  20  Ind.  63.  '*  Tarleton   v.    M'Gawlej,  Peake,  Cas. 

Hoxie  p.  Home,  &c.  32  Conn.  22.  207  ;  ace.  Harmam  v.  Mockett,  2  B.  &  C. 

Harter  v.  Crill,  33  Barb.  283.  924. 

Travis  v.  Barger,  24  Barb.  614.  "  Mnmmery  v.  Panl,  8    Jnr.  986;    2 

Geom  V.  Nelson,  23  Ind.  392.  Greenl.  Evid.  190,  f  232. 

Spaoldiiig  v.  Harvey,  7  Ind.  429. 

(a)  In  this  case  the  following  important  plaintiff's  claim.    Thej  may  diminish  the 

distinction  is  made  between  partial  defenoB  nominal  claim  made  by  him,  bnt  do  not 

'  and  mitiffoiion  qfdamoffes:  "Writers  hare  diminish  the  reo/ claim.  .  .  .  The  amount 

oonfoanded  the  distinction,  to  some  extent,  of  damages  in  this  class  of  actions  depends 

between  partial  defences  and  drcunutanoes  npon   Che  circumstances   as   they  appear 

vfmttiaation,  as  both  were  admissible,  under  before  the  jury.  In  this  action  they  depend 

the  old  general  issue,  without  pleading  in  a  great  measure  upon  the  state  or  the 

them,  and  there  was  no  occasion  tor  keep-  relations  subsisting   between    the  parties 

ing  up  the  distinction.    But  it  is  obvious  (husband  and  wife) ;    and  although  the 

that  a  defence,  as  understood  in  law  Ian-  parties  lived  together  in  the  most  unhappy 

guage,  is  a  full  answer  to  the  whole  or  to  state  and  condition,  and  in  danger  of  ttieir 

some  port  of  the  plaintiff's  demand.    Mit-  lives,  it  is  no  defence  to  the  action.    Cer- 

igating  circnmstances  do  not  and  never  did  tainly  it  is  not  new  mcUter  of  defence/'  Per 

amount  to  a  defence  to  any  part  of  the  Morgan,  J.,  Harter  v.  Grill,  33  Barb.  286. 
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missal.^  So,  in  an  action  for  damages  sustained  in  falling  into  a 
ditch  which  the  defendants  had  left  open  and  unguarded  by  the 
highway,  the  declaration  alleged  that  the  plaintiff  fell  into  it  withoa^ 
any  fault  or  want  of  care  on  his  part.  The  answer  denied  that 
*<  the  plaintiff,  without  any  fault  or  want  of  care  on  his  part,  did 
fall  therein."  Held,  a  sufficient  denial,  both  of  the  fact  of  falling 
in  and  due  care  on  the  part  of  the  plaintiff.'  So  with  a  writ  con- 
taining two  counts  in  contract,  one  for  the  balance  found  due  to 
the  plaintiff  by  the  parties  on  accounting  together,  and  the  other 
for  a  like  sum  for  goods  sold,  and  laying  the  damages  at  a  less 
amount  than  the  two  sums  added  together,  the  plaintiff  filed  a  bill 
of  particulars,  not  in  terms  confined  to  either  count,  charging  the 
defendant  with  a  number  of  items  of  goods,  mostly  intoxicating 
liquors  in  less  quantities  than  the  law  allowed  to  be  sold  without 
license;  and  the  defendant  answered  that  the  goods  alleged  to 
have  been  sold  were  intoxicating  liquors  sold  without  license. 
Held,  the  plaintiff  was  not  entitied  to  judgment  on  the  first 
count  for  want  of  an  answer.^ 

§  7.  But,  on  the  other  hand,  it  is  not  a  sufficient  denial  in  a 
plea,  to  say  the  defendants  ^^  do  not  admit "  the  allegations  of  the 
plaintiff.  In  such  case,  he  need  not  proye  them.^  And  an 
answer,  which  merely  denies  wrongfulness,  is  an  admission  of  the 
fact.^  So  where  the  plaintiff,  under  a  count  for  goods  sold,  files 
a  bill  of  particulars,  charging  the  defendant  with  many  items, 
some  of  which  are  for  goods  unlawfully  sold,  and  crediting  him 
with  payments  made  by  the  defendant  generally,  and  applied  by 
the  plaintiff  to  the  unlawful  items ;  the  defendant  cannot,  under 
an  answer  denying  his  liability  on  the  single  ground  that  all  the 
goods  were  sold  in  violation  of  law,  dispute  this  appropriation  of 
payments.^  So,  under  Mass.  Stat.  1852,  ch.  312,  §§  14, 15,  the 
illegality  of  the  contract  declared  upon,  in  an  action  on  the  com- 
mon counts,  or  on  an  account  annexed,  cannot  be  given  in  evi- 
dence by  the  defendant,  unless  specified  in  his  answer .^  So  to  a 
declaration,  ^'for  that  the  defendant  debauched  and  carnally 
knew  the  plaintiff's  wife,"  the  defendant  pleaded  not  guilty. 


1  Horton  v.  McMuitiy,  5  Harl.  &  Nor.  *  Bomberger  v.  Turner,  IS  Ohio  St  26S. 

767.  ft  Lay  v.  Neville,  25  Cal.  549. 

»  Wall  V.  Baffalo,  &c.,   18  N.  Y.   (4  *  Rundlett  v,  Weeber,  3  Graj,  263. 

Smith),  119.  T  Granger  v,  Bsley,  2  Gray,  521. 

*  Eiindiett  v.  Weeber,  3  Gray,  263. 


CH.  ni.]         GENERAL  ISSUE  AND  SUBSEQUENT  PLEADINGS.  185 

Held,  it  was  not  necessary  for  the  plaintiff  to  prove,  that  a  female 
shown  to  have  been  debauched  by  the  defendant  was  the  wife  of 
the  plaintiff.^  So  fraud,  if  relied  on,  must  be  alleged  in  the  an- 
swer.^ So  in  an  action  for  breaking  and  entering  a  close,  and 
removing  a  fence;  the  defendant  cannot  disprove  such  removal 
under  a  denial  merely  of  the  breaking  and  entering.^ 

§  8.  Suit  against  the  owners  of  a  steamboat,  to  recover  the 
value  of  a  package  of  money,  intrusted  to  the  clerk  of  the  boat, 
to  be  by  him  transported  to  another  port.  Held,  an  answer,  aver- 
ring want  of  authority  in  the  clerk  to  receive  and  carry  such 
packages,  without  compensation  to  the  owners  of  the  boat,  and 
without  their  knowledge,  was  not  bad  as  amounting  to  the  general 
issue,  there  being  no  averment  in  the  complaint  that  the  defend- 
ants were  engaged  in  the  business  of  carrying  packages  of  money 
for  hire.* 

§  9.  In  an  action  of  tort,  the  defendant  pleaded  *^  not  guilty," 
with  notice  that  he  should  prove  a  settlement.  Held,  after  the 
jury  were  called,  the  defendant  could  not  amend  his  notice, 
though  it  was  defective  in  form,  and  therefore  the  court  should 
not  strike  it  out  on  motion,  as  it  contained  a  substantial  de- 
fence.* 

§  10.  In  an  action  for  enticing  away  a  servant,  the  defendant 
may  show,  under  the  general  issue,  a  judgment  against  the  ser- 
vant for  leaving  the  plaintiff,  and  satisfaction  thereof  sin^e  the 
bringing  of  the  present  suit.  It  was  intimated  that  the  court 
would  stay  the  action  on  motion.^ 

§  11.  With  reference  to  the  pleadings  subsequent  to  the  plea 
or  answer,  a  plaintiff  is  not  bound  to  reply  to  averments  in  the 
answer,  unsupported  by  proof,  which  set  up  new  matter.^ 

§  12.  Declaration,  that  the  plaintiff  delivered  to  the  defendants, 
as  common  carriers,  a  parcel,  to  be  carried  by  them  from  London 
to  Plymouth.  Breach,  non-delivery  to  the  plamtiff  at  Plymouth. 
Plea,  a  tender  on  payment  for  the  carriage,  but  that  the  plain- 
tiff refused  to  pay  the  amount,  whereupon  the  defendants 
refused  to  deliver  the  parcel.  The  plaintiff  replied,  that,  within 
a  reasonable  time  after  the  defendants  had  tendered  the  parcel, 

1  Kenrick  v.  Border,  7  EU.  &  B.  62S.  *  Whitehall  v.  Smith,  24  III.  178. 

*  Califoniia,  &c.  v,  Wright,  8  Cal.  585.  «  Bird  v,  Randal],  3  Barr.  1345. 

*  Knapp  V.  Slocomb,  9  Gray,  73.  ^  Goohenant  v.  BriBbane,  18  Tez.  20^ 
^  The  UBcmnati,  &c.  v,  Boal,  15  Ind. 

845. 
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he  offered  at  Plymouth  to  pay  for  its  carriage,  and  requested  the 
defendants  to  deliver  it,  but  they  refused  to  deliver  it  at  Plymouth. 
The  defendants  having  taken  issue  on  this  replication,  the  jury 
found  that  the  allegations  in  it  were  proved.  Held,  that,  if  the 
defendants'  having  sent  back  the  parcel  to  London  excused  its 
non-delivery,  this  should  have  been  specially  rejoined.^ 

§  13.  In  an  action  in  substance  for  the  value  of  coal  taken  from  a 
mine,  a  replication  to  the  plea  of  the  Statute  of  Limitations,  that 
the  wrongful  taking  was  fraudulently  concealed  from  the  plaintiff 
until  within  six  years  before  suit,  was  disallowed,  on  the  ground 
that  a  court  of  equity  would  not  restrain  the  defendant  from 
setting  up  the  defence,  and  that,  if  there  was  any  right  to  equi- 
table relief,  it  could  only  be  by  a  bill  for. an  account,  in  which  the 
amount  allowed  would  be  different  from  the  amount  recoverable 
at  law.  ^^  No  case  has  decided  that  fraud  is  an  answer  in  equity 
to  the  Statute  of  Limitations  with  respect  to  matters  that  occur  in 
the  way  of  wrong  or  contract  between  man  and  man.  ...  If 
tills  replication  of  fraud  were  admitted  .  .  •  the  defendant  would 
indignantly  deny  its  truth  .  .  .  and  say,  that  though  he  may 
have  taken  under  ground  some  coal  not  belonging  to  him,  it  was 
a  mere  mistake ;  .  •  •  and  nothing  could  be  more  unsatisfactory 
than  an  inquiry  whether  a  man  who  fifteen  years  ago  took  some  of 
his  neighbor's  coal,  took  it  by  mistake  or  by  fraud."  ' 

§  14.  The  plaintiff  sued  to  recover  certain  slaves,  of  which  he 
alleged  the  defendant  had  illegally  and  fraudulently  obtained 
possession,  and  had  set  up  a  fraudulent  claim  thereto.  The 
defendant  answered,  that  the  plaintiff  had  voluntarily  made  to 
liinn  a  deed  of  gift  of  the  slaves,  and  given  him  possession.  The 
plaintiff  gave  evidence  to  show  that  the  deed  was  a  donatio  causd 
mortis. ,  Held,  the  answer  was  in  the  nature  of  a  plea  of  recon- 
vention or  cross  petition,  and  the  plaintiff  ought  not  to  have  been 
allowed  to  give  any  evidence  dehors  the  deed,  without  having 
first  set  up  the  matter  to  which  it  related  by  way  of  amendment 
to  his  original  petition.* 

§  15.  To  a  plea  justifying  an  arrest  under  an  execution,  the 
plaintiff  replied  payment  before  the  arrest,  formally  traversing 
that  the  judgment  was  then  in  full  force,  &c.    Held,  the  traverse 

1  Great,  &c.  v,  Cronch,  8  Harl.  &  Nor.       '  Hnnter  v.  OibboDS,  38  Eng.  L.  &  Eq. 
183.  450 ;  per  Pollock,  C.  B.,  ib.  454. 

*  Thompson  v.  Thompton,  IS  Tex.  327. 
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was  to  an  immaterial  matter,  and  a  rejoinder,  denying  payment, 
was  good.^ 

§  16.  Where  a  plea  of  fraud  to  a  contract  under  seal  set  forth 
that  the  deed  was  executed  and  delivered  to  A,  to  be  delivered  to 
tlie  plaintiff,  in  performance  of  a  particular  agreement  between 
him  and  A,  and  that  A  and  the  plaintiff  coUusively  made  a 
different  agreement,  less  beneficial  to  the  defendants,  and  the 
deed  was  delivered  on  such  new  agreement ;  held,  a  replication, 
that  the  deed  was  not  obtained  by  fraud  and  covin  of  A  and  the 
plaintiff,  was  bad,  because,  when  a  defence  consists  of  several 
facts,  the  replication  must  deny  only  a  single  fact,  or  the  facts 
making  a  single  point  of  the  defence.^ 

^  Back  V,  Blanchard,  20  N.  H.  323.  *  WatriBS  v.  Pierce,  36  N.  H.  232. 
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CHAPTER   IV. 


TORT  AND  CONTRACT.  —  FRAUD. 

1.  Joinder  of  tort  and  contract;  erroneous  -  17.  Fraud — joinder  of  seyeral  oanses  of 

pleas,  &c.  action. 

6.  Pleading  in  case  of  frand.  20.  Variance  in  case  of  fraud. 

11.  Parties  in  case  of  fraud —joint  parties,  28.  Defence  of  fhind;  rescinding  and  ns- 

&c.  titution. 

§  1.  Questions  of  pleading  often  arise  from  the  settled  distinc- 
tion between  torts  and  contracts,  (a) 

§  2.  A  claim  for  unlawful  conversion  being  founded  on  tort, 
and  one  for  money  had  and  received,  upon  contract,  they  are 
distinct  causes  of  action,  and  cannot  be  joined  in  the  same  soit^ 
So  an  action  growing  out  of  a  contract  with  A  cannot  be  joined 
with  a  count  on  a  tort  of  B ;  though  the  objection  must  be  taken 
before  joining  issue.^  So  a  count,  upon  an  interference  with  the 
plaintiff's  right  to  pass  on  a  navigable  stream,  cannot  be  joined 
with  a  count  for  breach  of  a  contract,  which  gives  the  plaintiff 
such  right ;  each  is  a  distinct  cause  of  action.^  And  where  con- 
tract and  tort  are  joined,  the  plaintiff  must  elect  upon  the  trial 
between  them.* 

§  3.  When  non-assumpsit  is  pleaded  to  an  action  on  the  case  in 
tort  it  may  be  stricken  out  on  motion.^ 

§  3  a.  The  law  does  not  allow  a  set-off  between  tort  and  con- 
tract.® 

§  4.  It  is  often  difficult  to  determine  whether  an  action  is,  in 
form,  ex  contractu  or  ex  delicto.     It  is  said,    perhaps  the  best 

1  Cobb  V,  Bows,  9  Barb.  230.  *  Noble  o.  Laley,  50  Penn.  2Sl. 

>  Wilson  V.  Thompson,  1  Met  (Ey.)  «  Wilkinson  v,  Moseley,  30  Ala.  562. 

123.    See   Andrews   v.  Lynch,  27  Mis.  *  The  Indianapolis,  £c.  v.  Baiiard,  22 

167.  Ind.  448. 

'  Bhodes  v,  Otis,  33  Ala.  578. 

(a)  In  illustration  of  the  connection  be-  criminal  proceedings  had  been  first  had, 

tween  tort  and  crime :  In  a  civil  action  for  unless  it  also  show  that  the  jury  had  jnris- 

a  felony,  an  allegation,  that  the  cprand  jnry  diction.  Bnt  the  defect  is  amendable.   BeU 

of  a  certain  coanty  inquired  and  found  no  v,  Troy,  35  Ala.  184.    Seo  HilUaid  on 

bill,  is  insufficient,  as  not  showing  that  the  Torts,  Ch.  XL 
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eriterion  is  this :  If  the  caase  of  action,  as  stated,  arises  from  a 
breach  of  promise,  the  action  is  ex  contractu;  but  if  from  a  breach 
of  daty,  growing  out  of  the  contract,  it  is  ex  delicto  and  case.^ 
Whether  the  action  is  for  tort,  depends  on  the  substance  of  the 
declaration.' 

§  4  a.  A  declaration,  that  the  plaintiff  purchased  of  the  defend- 
ant a  note  against  one  A,  whom  the  defendant  affirmed  to  be  a 
person  of  good  credit,  when  in  fact  he  was  poor,  and  the  note  was 
of  no  value,  whereby  the  defendant  deceived  and  defrauded  him 
to  his  damage,  &c.,  is  bad  in  assumpsit,  as  no  promise  is  averred, 
and  bad  in  case,  in  not  alleging  a  scienter.  Neither  is  it  a  good 
declaration  in  case,  upon  a  warranty,  as  it  states  no  warranty.' 
But  where  the  averment  is,  that  the  defendant  engaged  to  safely 
keep,  pasture,  specially  care  for,  and  attend  to  certain  horses  of  the 
plaintiff,  for  a  reasonable  compensation ;  and  the  breach,  that, 
not  regarding  his  duty  in  that  behalf,  he  conducted  himself  so 
c&relessly,  negligently,  and  improperly,  and  by  his  absolute  mis- 
use and  abuse,  in  and  about  the  keeping  and  pasturing,  caring 
for,  and  attending  to,  the  horses,  that  they  were  injured  ;  the  dec- 
laration may  be  treated  as  in  assumpsit,  and  the  plQa  changed 
from  not  guilty  to  rum  assumpsit,  payment,  and  set-off.  So  al- 
tibiough  proper  care  is  averred  to  have  been  the  duty  of  the  defend* 
ant  under  the  contract.^  (a) 

§  5.  Questions  of  pleading  often  arise  in  cases  of  alleged  fraud, 
which  is  the  intermediate  ground,  or  the  connecting  link,  between 
tort  and  contract. 

1  WilkinsoB  v.  Moseley,  18  Ala.  288.  *  Cook  v,  Haggerty,  a  Grant,  257 ;  36 

•  Carter  v.  White,  32  111.  509.  Penn.  67. 

*  Bedell  v.  Stevens,  8  Fost.  118. 

{a]  The  mle  against  joining  tort  and  late  caie  in  Indiana,  in  which  the  declara- 

ooDtract  is  often  changed  by  statute.     In  tion  ogainst  a  railroad  corporation  was  as 

Kentnckv,  that  the  canse  of  action  set  np  follows :  **  The  Toledo,  &c.,  to  A.  B.,  Dr. 

in    an  amended    petition  is  in  tort,  while  To  one  cow  killed  hj  your  locomotive, 

dutt  set  oat  in  the  original  petition  was  in  within  Clinton,  &c.,  S50."    On  appeal,  a 

oootract,  is  not  ground  of  demnrrer.    Hord  judgment  for   the  plaintiff  was  reversed, 

«.  Chandler,  13  B.  Mon.  403.  for  the  reasons,  that  the  complaint  was  not 

Under  the  Code,  in  Missouri,  a  plaintiff  sufficient  under  the  statute,  as  it  did  not 

can  only  recover  on  the  canse  of  action  aver  that  the  road  was  not  fenced ;  nor  as  a 

gtated  in  his  petition.    Where  the  petition  charge  of  tort  at  common  law,  because  it  did 

is  for  goods  sold  and  delivered,  and  the  not  allege  negligence ;  nor  as  a  count  in  as- 

eTidenoe  shows  a  trespass  de  bon.  asport,,  he  sumpsit,  on  waiver  of  the  tort,   for  not 

eftnnot  recover.    Link  v.  Vaughn,  17  Mis.  alleging  that  the  company  used  the  dead 

5B5.  animal,  or  derived  any  benefit  from  killing 

The  statutory  modification  of  the  law  her,  or   promised  to  pay.  Toledo,  &c.  v. 

upon  the  subject  is  strongly  illustrated  by  a  Lunch,  23  Ind.  10. 
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§  6.  A  count  in  assumpsit  cannot  be  joined  with  a  count  for  a 
deceit ;  and  where,  under  a  declaration  containing  only  the  latter, 
after  an  award  and  an  appeal  therefrom,  the  former  was  added,  it 
was  properly  struck  oflF  upon  the  trial.  The  court  remark: 
^^  That  the  same  evidence  will  often  support  different  forms  of  ac- 
tion there  is  no  doubt,  but  cases  which  prove  this  cannot  be 
resorted  to,  to  prove  the  rightful  joinder  of  inconsistent  actions. 
The  same  evidence  will  often  support  trespass  or  case,  deceit  or 
trover,  trover  or  replevin,  assumpsit  or  debt,  but  it  does  not  follow 
that  you  can  join  these  several  actions."  ^ 

§  7.  A  complaint  contained  two  or  more  counts  confessedly  on 
contract  and  well  pleaded,  and  another,  which  set  forth  that  the 
plaintiffs  sold  and  delivered  the  defendant  goods  to  a  certain 
amount,  on  a  credit  of  six  months ;  that  the  defendant  was  in- 
solvent at  the  time  of  said  sales,  and  purchased  the  goods  without 
any  intent  to  pay  for  them  and  with  the  intent  to  defraud  the 
plaintiffs  of  their  value,  and  that  by  reason  of  said  fraud  the 
defendant  became  liable  to  pay  for  the  goods  immediately  upon 
their  delivery.  The  goods  not  having  been  paid  for,  the  plaintiffs 
demanded  judgment  for  the  amount  of  the  sales  with  interest. 
The  action  was  brought  before  the  expiration  of  the  term  of 
credit.  The  defendant  demurred,  for  the  joinder  of  improper 
causes  of  action  in  one  complaint,  and  for  want  of  any  sufficient 
cause  of  action  being  set  forth  in  the  last  count.  Held,  a  good 
complaint,  and  demurrer  overruled.^ 

§  8.  Held,  also,  that  the  cause  of  action  set  forth  in  the  last 
count  was  upon  contract ;  that  fraud  was  sufficiently  set  forth  to 
justify  a  rescission ;  that  no  specific  act  on  the  part  of  the  plain- 
tifis,  other  than  bringing  this  action,  was  necessary  to  manifest 
the  plaintifis'  intent  to  rescind ;  that  the  facts  justified  the  plain- 
tiffs in  making  their  election  to  sue  in  assumpsit  rather  than  tort ; 
and  that  they  did  not  thereby  adopt  the  express  contract,  but 
relied  on  the  implied  contract  to  pay,  arising  from  Uie  delivery 
•and  the  defendant's  possession  of  the  goods.' 

§  8  a.  The  rules  on  the  subject  of  pleading,  stated  in  the  first 
•chapter,  find  frequent  illustration  in  cases  relating  to  fraud. 

§  9.  It  is  held,  in  general,  that  the  burden  of  charging' ,  as  well  as 
jTTOi^tng*  fraud,  is  on  the  party  who  relies  upon  it ;  requiring  facts  and 

1  The  Pennsylvania,  &c.  v.  Zag,  47  Fenn.        >  Roth  t^.  Palmer,  27  Barb.  652. 
480 ;  per  Agnew,  J.,  ib.  484.  ^  Ibid. 
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not  conclusions ;  although  it  is  unnecessary  to  state  the  evidence.^ 
Thus,  in  an  action  for  obtaining  property  under  false  pretences,  a 
complaint,  that  the  plaintiff  was  ^^  satisfied  "  that  the  defendant  pro- 
cured certain  property  through  fraud,  &c.,  without  any  other  alle- 
gations of  fraud,  is  bad.    So  an  action  for  obtaining  property 
under  false  and  fraudulent  representations  cannot  be  sustained,  if 
it  appears,  on  the  face  of  the  complaint,  that  the  representations 
were  made  subsequenf  to  the  obtaining  of  the  property .^    So,  in 
an  action  for  deceit  in  making  fraudulent  representations,  a  count 
which  does  not  allege  any  fraudulent  representation  by  the  defend- 
ants, nor  any  scienter,  nor  that  the  representation  was  made  to  the 
plaintiffs,  is  clearly  defective.^    So  a  declaration  alleged,  that. the 
defendants  falsely  and  fraudulently  deceived  the  plaintiff  in  this, 
that  *^  they,  as  brokers  of  the  plaintiff,  employed  by  him  to  pur- 
chase oil,  falsely  represented  to  him  that  they  had  purchased  for 
him  twenty-five  tuns  of  palm  oil,  to  arrive  by  the  Celma,  at  the 
price  of  30/.  per  tun ; "  whereas,  in  fact,  the  defendants  purchased 
the  oil  on  the  terms  ^^  that  the  said  twenty-five  tuns  were  sold, 
and  would  be  delivered  to  the  plaintiff  after  and  subject  to  the 
prior  delivery  of  800  tuns  of  palm  oil  from  the  said  vessel ;  "  that 
the  vessel  arrived  with  less  than  800  tuns ;  and  the  consequent 
non*delivery  to  the  plaintiff  of  the  twenty-five  tuns,  and  loss 
thereby.    The  facts  were  proved  as  stated,  but  it  was  conceded 
that  there  was  no  fraudulent  intention  on  the  part  of  the  defend- 
ants.   Held,  an  action  was  .not  maintainable.^    ^^If  the  words 
^falsely  and  fraudulently,'  in  the  declaration  can  be  struck  out 
and  a  good  cause  of  action  left,  they  may  be  rejected,  as  in  th& 
case  of  a  declaration  for  the  warranty  of  a  horse,  or  as  where  •  •  .. 
this  court  held,  that  a  plea  to  a  declaration  on  a  policy  of  insup- 
ance,  averring  a  fraudulent  'misrepresentation  as  to  the  time  of 
sailing  •  .  .  was  supported  without  any  proof  of  fraud,  the  misr^p^ 
resentation  affording  a  good  defence,  though  not  fraudulent.  ..... 

The  averment  that  the  defendants  falsely  and  fraudulently  de« 
oeived  the  plaintiff  cannot  be  rejected  without  striking  out  the 
whole  cause  of  action.    All  that  follows  is  merely  the  explanation 

1  Batter  v.  Yiele,  44  Barb.  166;  Moore    ion,  &c.  v.  Mott,  27  K.  Y.  (13  Smith),  633. 
V.  Claou,  24  £ng.  L.  &   Eq.  70 ;  Fank-  .    *  Snow  v,  Halstead,  1  Cal.  359. 
iMmer  o.  Fankboner,  20  Ind.  62 ;  Goodrich       *  Behn  t;.  Kemble,  7  C.  B.  (N.  S.)  260. 
r.  Bejnolds,  31  Bl.  490;  Jenkins  v.  Long,        ^  Thorn  v.  Biffland,  20  £ng.  L.  &  Bq.. 
19  Ind.  88;  Swope  v.  Fair,  18  Ind.  300;    467 ;  per  Parke,  B.,  ib.  469. 
Abiaham  v.  Giajr,  14  Ark.  801.  See  Un- 
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of  the  deceit/'  So,  to  a  suit  on  a  note  for  the  price  of  land,  the 
plea  was,  that  the  plaintiff  falsely  represented,  that  there  was  on  the 
land  sufficient  material  to  build  a  barn,  whereas  it  was  so  insuffi- 
cient that  it  cost  the  defendant  $600  to  buy  enough  more.  Held 
bad,  on  special  demurrer.  The  plea  should  have  set  out  the  value 
of  the  lumber  as  represented,  and  as  it  in  fact  existed  at  the  time 
of  the  sale,  that  being  the  measure  of  damage.  It  seems,  also, 
that  the  representation' should  have  been  alleged  with  more  cer- 
tainty ;  ^^  enough  to  build  a  bam,"  is  too  indefinite.  It  seems, 
also,  that  the  representation  should  have  been  alleged  to  haie 
been  fraudulent,  as  well  as  false.^  So,  if  a  county  is  induced 
to  subscribe  to  the  stock  of  a  railway,  in  payment  for  which  it 
issues  negotiable  bonds,  by  fraud  and  misrepresentation ;  fraud  can 
be  set  up  against  an  assignee  of  the  bonds,  only  where  it  is  al- 
leged and  proved  that  he  is  not  a  bond  fide  holder.  The  plea 
must  allege  why  or  how  he  is  not  a  bond  fide  holder.  In  order  to 
throw  upon  the  plaintiff  the  burden  of  showing  that  he  obtained 
the  instrument  bond  fide  and  for  value,  the  defendant  must  allege 
and  prove  that  he  took  it  overdue,  or  had  notice,  or  gave  no 
value.^  So,  in  replevin  for  a  mare,  claimed  to  be  exempt  from 
execution,  after  the  plaintiff  had  offered  evidence  of  his  residence 
in  Iowa,  the  defendant  offered  to  prove  that  the  mare  was  sold 
by  L.  &  L.  of  Chicago,  Illinois,  to  N.  &  Co.,  of  which  firm 
the  plaintiff  was  a  member ;  that  the  plaintiff  then  resided  in 
Illinois ;  that,  in  consideration  of  the  sale,  N.  &  Co.  made  their 
note  to  L.  &  L.,  which  note  was  executed  and  payable  in  Illinois ; 
that  by  the  law  of  that  State  the  mare  was  not  exempt  from  exe- 
cution; that,  soon  after  the  making  of  the  note,  the  plaintiff, 
without  the  knowledge  of  L.  &  L.,  absconded  from  the  State  with 
the  property,  and  came  to  Dubuque,  in  Iowa,  where  he  was  pur- 
sued by  L.  &  L.,  who,  to  collect  the  note,  sued  out  a  writ  of  at- 
tachment against  N.  &  Co. ;  and  that  under  that  writ  the  mare 
was  attached.  Held,  the  pleadings  did  not  present  the  issue  of 
fraud.^  So  an  answer  to  an  action  upon  a  note,  that  ^^  the  note 
was  obtained  from  him  by  fraud,  covin,  misrepresentations,  and 
deceit,"  is  bad  for  unpertainty.^     And  a  plea  of  fraud  should 

^  Kinney  v.  Osborne,  14  Cal.  112.  .      *  NeweU  v,  Hayden,  8  Clarke  (Iowa), 

>  Clapp  V.  Cedar,  5  Clarke  (Iowa),  15.    140. 

*  Honeywell  v.  Helm,  19  lod.  SSI. 
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allege  a  scienter^  and  the  pleader's  reliance  on  the  false  repre- 
sentations.^ Thus  a  complaint  against  a  director,  for  falsely  and 
fraudulently  representing  that  the  stock  of  a  bank  is  worth  par, 
by  which  the  plaintiff  was  induced  to  purchase  stock  from  the 
bank,  when  in  truth  the  stock  was  worthless,  &c. ;  must  aver  that 
the  defendant  knew  that  the  stock  was  not  worth  what  he  repr^ 
sented  it  to  be,  and  made  the  representations  with  intent  to  induce 
the  purchase.^  So,  in  an  action  upon  a  note  given  to  a  rail- 
road, a  plea  that  the  note  was  given  for  a  subscription  to  stock, 
and  through  misrepresentation  of  the  company's  agent  as  to  the 
amount  of  stock  taken  and  the  time  when  the  road  would  be 
finished,  must  allege  that  the  representations  were  made  by 
authority,  and  known  to  be  false.^ 

§  10.  But  there  is  a  class  of  cases,  partly  depending,  no  doubt, 
upon  statutory  modifications  of  the  common  law,  which  adopt  a 
less  rigid  rule.  Thus  the  allegation  of  an  answer,  that  the  writ- 
ing sued  on  was  obtained  from  the  defendants  by  fraud,  covin, 
and  misrepresentation  of  the  plaintiffs,  is  held  good.  It  is  not  a 
mere  conclusion  of  law,  but  the  averment  of  a  substantive  and 
traversable  fact.^  So,  a  release  being  pleaded,  a  replication,  that  tlie 
release  was  obtained  by  fraud  and  misrepresentation,  without 
setting  out  particulars,  is  good.^  So,  in  an  action  to  recover  goods 
obtained  by  a  fraudulent  purchase,  the  vendor  may  declare  by  a 
general  claim  of  property,  and  give  in  evidence  the  facts  showing 
the  fraud.^  So  where  the  complaint,  in  an  action  for  false  repre- 
sentations, sets  these  forth  as  representations  of  fact  made  by  the 
defendants  of  their  own  knowledge,  and  not  as  impressions  of 
opinion  or  belief;  alleges  that  they  were  false,  and  that  the  plain- 
tiff relied  on  them,  and  suffered  damage  thereby,  though  not  in 
terms  any  fraudulent,  wilful,  or  intentional  misrepresentation : 
the  plaintiff  may  recover  upon  proof  of  those  facts,  unless  the 
defendants  can  justify  their  representations.  Upon  these  facts 
the  law  adjudges  fraud.^  So,  in  a  declaration  for  a  cheat  in  aa 
exchange  of  horses,  it  is  not  necessary  particularly  to  describe  the 


1  White  V,  Watkins,  23  ni.  480.  of  them  the  groond  of  decision  is,  that 

*  Majbej  v.  Adams,  3  Bosw.  346«  covin  is  in  its  nature  too  secret  to  admit  of 

*  Goodnch  v.  Reynolds,  31  III.  490.  knowledge  on  the  part  of  the  plaintiff  as  to 
^  Whitehead  r.  Root,  2  Met.  (K7.)  584.  its  particulare.) 

*  Hoitt  V,  Holcombe,  3  Fost.  535.  (Con-  «  Bliss  v.  Cottle,  32 Barb.  322. 
taiDing  an  elaborate  opinion,  in  which  the  ^  Sharp  v.  Mayor,  &c.  40  Barb.  256, 
old  cases  on  the  snbject  are  cited.   In  some 
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unsoundness.^  So  it  is  a  good  declaration,  that  the  defendant, 
the  indorser  of  a  note,  with  intent  to  deceive  the  indorsee,  falsely 
represented  that  the  maker  was  solvent,  and,  relying  thereon,  the 
plaintiflF  accepted  the  note.*  So  where  the  declaration  alleged  a 
"representation  that  a  mortgage  was  good,  and  a  valid  security  for 
payment  of  said  note,  and  the  plaintiflF  supposed  and  verily  be- 
lieved, at  the  time  he  bought  the  same  as  aforesaid,  the  said  mort- 
gage to  be  good,  and  that  it  was  a  valid  and  suflScient  security ; " 
held,  a  sufficient  averment  that  the  plaintiflf  bought  on  the  faith  of 
such  representation.^  So,  in  an  action  for  fraud,  the  declaration 
alleged,  that  the  defendant,  to  induce  the  purchase,  fraudulently, 
Ac,  represented,  Ac,  and  warranted  the  premises  to  have  and 
contain  thereon  three  thousand  spruce  logs  (meaning  that  there 
were  spruce  trees  growing  thereon  that  would  cut  and  make  three 
thousand  spruce  logs  of  the  usual  and  customary  size  and  qual- 
ity), which  the  plaintiff  believed  to  be  true,  and  not  knowing  to 
the  contrary,  bought  the  premises,  and  paid  for,  and  took  a  deed 
of  them ;  and  the  representations  were  false  and  known  to  be 
false.  Held  good  on  demurrer.  The  plaintiff  might  prove,  under 
the  general  issue,  that  the  words  were  used  and  understood  in  the 
sense  alleged  by  the  innuendo^  and  in  that  sense  they  must  be 
taken  to  have  been  used  and  understood.  That  the  representa- 
tion  was  mere  opinion  upon  a  point  of  which  either  party  alike 
could  judge,  was  matter  of  proof  under  a  traverse.*  So  an  ac- 
tion may  be  maintained,  upon  the  declaration  that  the  plaintiff 
bought  hogs  having  the  cholera.  Tor  a  sound  price,  represented  U) 
be  sound  and  healthy,  but  known  to  be  otherwise ;  and  the  plain- 
tiff bought  relying  upon  the  representations,  and  unable  by  rea- 
sonable diligence  to  ascertain  that  they  were  false.^  So  it  is  a 
good  answer  to  an  action  upon  a  note,  that  it  was  given  for  the 
last  instalment  on  a  stock  of  goods,  purchased  of  the  plaintiff, 
whp  then  represented  it  to  be  worth  $3500,  and  that  it  would  in- 
voice that  sum  or  more  ;  that  the  defendants  were  ignorant  of  the 
amount  and  value,  and  requested  an  invoice,  but  the  plaintiff 
said  he  had  no  time  to  make  it ;  that  the  purchase  was  made  on 
tliis  representation,  but  it  was  knowingly  false ;  and  the  goods 
invoiced  and  amounted  to  only  $1500.^    And  it  is  held,  that, 


1  Reed  i?.  Rogers,  3  Monr.  173. 
^  Jamison  v.  Gopher,  35  Mis.  483. 
8  Hahn  v.  Doolittle,  18  Wis.  196. 


*  Whitton  V.  Goddard,  38  Verm.  730. 

*  Baker  v.  M'Ginniss,  22  Ind.  257. 
^  Davis  V,  Jackson,  22  Ind.  233. 


CH.   IV.]  TOBT  AND  CONTBACT, — FRAUD.  195 

although  it  maj  be  necessary,  under  English  rules  of  pleading,  to 
charge  a  fraudulent  intent,  where  the  fraud  consists  in  the  in- 
tention ;  yet  it  is  not  so  in  Texas,  where  fraud  is  a  conclusion  to 
be  drawn  from  the  facts  specially  alleged  in  the  petition,  and 
where  the  existence  of  those  facts,  and  not  the  fraudulent  intent, 
is  the  gist  of  the  inquiry.^ 

§  11.  Questions  on  the  same  subject  also  arise,  in  reference  to 
the  ^ar^2e^- who  suffer  or  commit  the  wrong  complained  of. 

§  12.  A  complaint,  in  form  a  creditor's  bill,  praying  that  land 
conveyed  away  fraudulently  as  against  creditors  may  be  applied 
in  payment  thereof,  must  make  the  grantee  a  party  to  the  suit. 
Thus  five  judgments  were  recovered  by  the  plaintiffs  against  A, 
upon  which  were  unsatisfied  executions.  Previous  to  the  judg- 
ments, A  owned  certain  real  property,  which  he  conveyed  to  B, 
without  consideration,  and  with  intent  to  defraud  his  creditors, 
and  A  had  other  equitable  interests  which  ought  to  be  applied  on 
the  judgments.  Prayer  to  set  aside  the  conveyance,  and  for 
equitable  relief,  &q.  No  equitable  property  was  discovered,  and  it 
appeared  that  the  real  estate  had  been  conveyed  before  suit 
commenced,  to  C,  who  was  not  made  party.  Held,  C  must  be 
made  a  party .2 

§  13.  For  an  injury  against  the  common  property  of  husband 
and  wife,  or  the  business  carried  on  by  means  of  such  property, 
the  husband  should  bring  suit  alone.  Hence  where  a  suit  for 
deceit  was  brought  by  a  husband  and  wife,  averring  that  the  plain- 
tiffs had  been  induced  to  make  a  worthless  purchase  by  false 
representations  of  the  defendant ;  but  not  that  the  wife  had  any 
separate  interest  in  the  parchase-money,  or  in  the  business  for 
which  the  purchase  was  made :  held,  a  demurrer  for  misjoinder  of 
parties  was  good.^ 

§  14.  But,  upon  a  charge  of  fraud,  the  law  does  not  require,  as 
in  case  of  contract,  proof  of  privity  between  the  parties  to  the 
suit  Thus  a  declaration  alleged,  that  the  defendant  and  others 
had  formed  a  company,  upon  a  principle  known  as  sociStS  anonyme^ 
in  Spain,  the  capital  of  which  was  96,000  shares  of  1/.  each,  out 
of  which  12,000  were  to  be  appropriated  to  the  public,  at  12^.  Qd. 

I  Carter  v.  Carter,  5  Tex.  93.  *  Barrett  v.  Tewksborj,  18  Cal.  334. 

'  Sage  p.  Mosher,  28  Barb.  S87. 
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per  share,  free  from  all  further  calls,  and  that  the  said  12,000 
shares  were  actually  offered  to  the  public ;  that  the  defendant,  as 
such  promoter  and  managing  director,  intending  to  deceive  the 
public,  and  to  cause  it  to  be  publicly  represented  and  advertised 
that  the  said  company  was  likely  to  be  a  safe  and  profitable  under- 
taking, and  also  to  deceive  the  public  who  might  become  pur- 
chasers of  the  said  12,000  shares,  and  to  induce  them  to  become 
such  purchasers,  falsely,  fraudulently,  and  deceitfully  caused  it 
to  be  publicly  advertised  and  made  known,  in  and  by  a  prospectus 
issued  by  the  defendant  as   such  director  (inter  aiia)^  that  the 
promoters  of  the  said  company,  in  proposing  to  issue  to  the  public 
the  said  12,000  shares  at  12«.  Qd.  per  share,  free  from  all  further 
calls,  did  not  hesitate  to  guarantee  to  the  bearers  of  the  said 
12,000  shares  a  minimum  annual  dividend  of  33/.  per  cent.,  pay- 
able in  half-yearly  dividends  of  IB/.  10«.  per  cent,  each,  and  that 
tlie  said  guaranty  should  remain  in  force  until  the  said  12^.  6i. 
per  share  should  be  thus  repaid  to  the  shareholder ;  that  the  de- 
fendant, by  means  of  the  said  false,  fraudulent,  and  deceitful  rep- 
resentation, fraudulently  induced  the  plaintiff  to  become,  and  the 
plaintiff,  by  reason  thereof,  became  the  purchaser  and  bearer  of 
2,500  of  the  said  12,000  shares  at  12^.  Qd.  per  share,  and  by 
means  of  the  premises  the  plaintiff  was  induced  to  pay,  and  did 
pay  12s.  6d.  for  each  of  the  said  shares  ;  whereas,  in  truth  and  in 
fact,  at  the  time  of  making  the  said  statement,  the  same  was  false 
and  fraudulent,  to  the  knowledge  of  the  defendant,  and  the  de- 
fendant had  no  ground  whatever  for  offering  such  guaranty  to  the 
public,  as  the  defendant  well  knew ;  by  means  whereof  tlie  plain- 
tiff had  lost  the  money  so  paid  by  him  as  aforesaid.    Held,  a 
sufiicient  allegation  of  a  false  representation  by  the  defendant, 
and  that  the  plaintiff  was  entitled  to  judgment,  as  there  was  no 
necessity  for  any  privity  between  the  parties.     The  court  com- 
ment upon  the  argument,  that  the  action  could  not  be  maintained, 
because  it  ^^  did  not  arise  from  any  public  wrong  or  the  neglect  of 
any  public  duty.  .  .  .  The  doctrine   .   •   .   cannot  apply  to  an 
action  founded,  irrespective  of  a  contract,  upon  a  false  representa- 
tion fraudulently  made  by  the  defendant  to  the  plaintiff,  for  the 
purpose  of  inducing  the  plaintiff  to  act  upon  it,  the  plaintiff  show- 
ing that  by  so  acting  upon  it  he  had  suffered  damage.    Under 
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such  circumstances,  although  the  parties  be  entire  strangers  to 
each  other,  the  action  lies."  ^  (a) 

§  15.  Questions  also  arise  in  reference  to  the  joinder  of  parties. 
Thus,  in  an  action  against  several,  for  fradulentlj  inducing  the 
plaintiff  to  buy  an  interest  in  a  patented  machine,  an  averment 
that  the  defendants  conspired  together  to  defraud  the  plaintiff 
need  not  be  proved.  ^'The  gist  of  the  action  was  not  the  con- 
spiracy, but  the  damage."  ^  But  in  an  action  against  A  &  B,  a 
partnership,  for  fraudulent  representations  made  by  A,  one  of  its 
members ;  a  declaration  alleging  that  he,  acting  in  behalf  of  the 
firm,  procured  a  writ  of  replevin  to  be  brought  in  the  name  of  a 
third  person,  and  signed  his  own  name  to  the  replevin  bond  as 
surety  ;  and  that  he  declared  to  the  plaintiff,  who  was  a  deputy- 

1  Gerhard  v.  Bates,  20  Eng.  L.  &  Eq.        *  Hazard  v.  Draper,  3  Allen,  551 ;  per 
189;  per  Lord  Campbell,  C.  J.,  ib.  137.    Hoar,  J.,  ib.  552. 
(Upon  axK>ther  coant  foanded  on  contract, 
judgment  was  rendered  for  the  defendant.) 

(a)  The  counsel  for  the  defendant  asked:  ment  made  to  the  public  and  designed  to 

'*  Suppose  a  person  coming  Irom  a  colony  influence  the  public,  is  designed  to  influ- 

were,  with  a  view  of  inducing  persons  to  enoe  every  individual  who  is  interested. . . . 

emtgnite  there,  to  publish  a  book  giving  a  It  is  not  necessary,  however,  to  go  as  far 

lislse  account  of  the  colony,  could  any  one  as  the  courts  have  gone  in  these  cases  .  .  . 

who  emigrated  on  the  faith  of  what  he  there  since  the  defendant  .  .  .  was  privv  to  the 

read  bring  an  action  against  the  author  ?  "  contract  .  .  .  and  interested  in  the    sale 

To  which  Lord  Campbell  replied  in  the  which  was  induced.    The  case  of  the  Na- 

affirmative,  if  he  published  it  with  the  in-  tional  Exchange  Co,  v.  Drew  (32  Eng.  L.  & 

tention   that  it  should  be  so  acted  upon.  Eq.  p.  1 ),  is  in  this  respect  more  nearly 

SO  Eng.  L.  &  Eq.  134  analogous.  .  .  .  That  was  a  case  in  the 

A  recent  case  in  New  York  contains  an  Hoase  of  Lords It  was  held,  .  .  . 

elaborate  opinion  upon  the  important  ques-  that  a  joint  stock  company  would  be  bound 

tion,  how  far  one  party  may  be  liable  to  an-  by  the  fraudulent  statements  of  their  di- 

other  for  fiilse  representations,  not  made  rectors,  whereby  third  parties  were  induced 

directly  to  the  latter,  but  influencing  his  to  contract  with  them,  although  .  .  .  made 

action  and  resulting  in  pecuniary  loss.    The  in  reports  submitted  by  the  directors  to 

eoort  renaariL:    "The  complaint  does  not  annual  meetings A  liabilitv  wasad- 

•tate  that  these  representations  were  made  mitted ;  the  only  question  was  whether  it 

U>  the  plaintiff .  ,  .  nor  .  .  .  that  the  plain-  attached    to  the  company In  the 

tiff  .  .  .  came  to  the  knowledge  of  them,  present  case  the  responsibility  is  cast  upon 

.  .  .  The  representations  .  .  .  are  charged  the  individual  who  made  tne  representa- 

to  have  been  uttered  in  published  reports  tions,  and  the  same  individual  profited  by 

and  statements  of  the  condition  and  prop-  them.    Another  still  more  recent  case  in 

erty  of  this  company,  made  and  signed  by  the  House  of  Lords  is  Bagshatc  v.  Seymour, 

him  as  one  of  its  officers,  and  ^nerally  reported  in  4  Com.  B.  liep.  (N.  8.)  878, 

and  publicly  circulated  and  advertised.  . . .  where  an  action  was  maintained  against  a 

A  qneation  very  sunilar  was  presented  to  chairman  of  a  company  who  had  procured 

the    Superior  Court  of  the  city  of  New  its  shares  to  be  put  on  the  stock  list  of  the 

York,  in  Cron  v.  Saclcett  (2  Bosw.  617),  exchange  by  falsely  stating  in  a  prospectus, 

mod  iddiongfa  the  doctrine  of  Lord  Camp-  and  in  a  letter  to  the  committee  of  the  stock 

beU  was  severely  questioned  by  eminent  exchange,  that   its  capital  was  paid  up. 

eonnsel,  it  was  substantially  accepted.  .  .  .  The  action  was  by  a  person  who  had  been. 

The  ddbidant  had  no  interest  in  the  stock  induced  to  buy  some  of  the  shares."    Per 

tfie  plaintiff  was  induced  to  pur-  Emott  J.,  Newbery  v.  Garland,  31  Barb. 


chaae,  and  reaped  no  benefit  from  the  con-    ^8. 
tract.    The  doctrine  ...  is  that  a  state- 

17» 
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sheriff,  that  the  firm  was  responsible,  and  that  his  signature  to  the 
bond  bound  the  firm,  and  that  he  was  authorized  bj  the  firm  tx> 
bind  it  by  his  signature  alone,  and  thus  induced  the  plaintiff  to 
accept  the  bond  and  to  serve  the  writ,  whereby  the  firm  obtained 
and  disposed  of  the  goods  replevied  for  its  own  benefit ;  and  that 
judgment  was  rendered  for  the  defendant  in  replevin,  and  the 
goods  were  not  returned,  and  the  firm  was  not  bound  by  the  sig- 
nature to  the  bond,  and  the  plaintiff  has  been  held  liable  for 
taking  an  insufficient  bond ;  —  does  not  set  forth  sufficient  facts  to 
charge  the  other  partner  in  the  fraud.  The  declaration  alleges 
facts,  tending  to  show  that  the  wrongful  act  of  A  became  the  tort 
of  both  defendants ;  but  the  fact  intended  to  be  put  in  issue  is 
stated  so  indirectly  and  argumentatively,  that  the  court  cannot 
draw  from  the  averments  the  legal  inference  that  tlie  defendant  B 
is  liable.^ 

§  16.  In  an  action  for  deceit  in  a  sale  of  stock,  by  the  defendant, 
tlirough  A,  his  agent,  and  to  enforce  the  plaintiff's  lien  as  vendor 
upon  the  land  conveyed  in  payment ;  it  appeared  that  A  acted 
only  as  agent,  that  the  stock  was  in  fact  sold  by  the  defendant, 
and  that  the  land  conveyed  to  A  had  been  conveyed  to  the  de- 
fendant before  the  suit.    Held,  A  was  not  a  necessary  party.^ 

§  17.  In  the  same  connection  may  be  considered  the  joinder  of 
different  causes  of  action. 

§  18.  Several  causes  of  action,  all  arising  out  of  frauds  alleged 
to  have  been  practised  by  the  defendant,  a  bank  director,  tlirough 
misrepresentations  made  to  the  plaintiff  and  neglect  of  duties 
required  by  the  statute,  may  be  joined  in  one  declaration.^ 

§  19.  It  is  the  general  rule,  that  a  count  for  deceit  in  the  sale 
of  goods  cannot  be  joined  with  one  in  assumpsit  on  a  warranty  of 
soundness.^ 

§  20.  Questions  of  variance  often  arise  in  connection  with  actions 
for  fraud.  In  New  York  it  is  held,  in  a  case  of  this  nature,  that  a 
variance  between  tiie  complaint  and  the  case  proved  is  material,  and 
cannot  be  cured  by  conforming  the  pleadings  to  the  facts  proved. 
(Code,  §  173.)  And  in  such  case  the  plaintiff  cannot  have  judg- 
ment, under  §  275  of  the  Code,  because  the  relief  which  the  proofs 
would  warrant  is  not  ^'  consistent  with  the  case  made  by  the  com- 

1  Gray  V.  Cropper,  1  Allen,  337.  *  Chamberlain  v.  Robertson,  7  Jones, 

^  Ncwbery  v.  Garland,  31  Barb.  121.  >      12.  But  see  Patterson  v.Kirk.laDd,M~" 
*  Maybey  v.  Adams,  3  Bosw.  346.  423. 
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plaint  and  embraced  within  the  issue."  Complaint,  that  the 
plaintiff  employed  the  defendants,  as  brokers,  to  purchase  for  him 
on  credit  certain  shares  of  stock,  and  delivered  to  them  other 
stock  as  security  for  their  indemnity,  and  that  they  afterwards 
rendered  him  an  account  of  such  purchase  aiid  of  a  subsequent 
sale,  after  notice,  both  of  which  transactions  ^were  not  real,  but 
fictitious.  Also,  that  a  charge  in  such  account  rendered,  for  ne- 
gotiating a  loan  upon  the  stock,  was  also  fictitious,  and  praying 
judgment  thereupon,  that  defendants  return  the  stock  so  delivered 
to  them  as  security.  It  was  found,  that  the  defendants  made  the 
purchase  according  to  their  employment,  and  advanced  the  money 
therefor,  and,  in  order  to  the  holding  of  the  stock  for  the  period 
contemplated  by  the  plaintiff,  negotiated  a  loan  thereon,  but  also, 
that  the  defendants  had  sold  the  stock  for  a  price  greater  than 
that  at  which  they  accounted  to  the  plaintiff.  Held,  the  plaintiff 
was  not  entitled  to  damages  for  the  value  of  the  stock  so  purchased, 
as  upon  an  illegal  conversion  of  this  stock.^  So,  in  an  action  by  the 
Tender  of  goods  fraudulently  obtained,  against  the  consignees  of 
the  vendee,  who  has  made  advances  upon  the  goods,  it  is  not 
competent  for  the  plaintiff,  under  an  allegation  that  the  consignees 
received  the  goods  with  knowledge  of  the  fraud,  and  without  pay- 
ing any  consideration  therefor,  to  claim  a  recovery,  on  the  ground 
that  the  advances  were  made  upon  a  usurious  contract;  even 
tliough  the  usury  appears  by  the  defendants'  own  evidence.  The 
court  remark :  ^^  They  had  brought  their  action  and  rested  their 
claim  upon  a  totally  distinct  grounder  The  questions  were,  whether 
the  defendants  were  cognizant  of  the  fraud  "  (in  the  purchase  of 
goods),  "  or  had  paid  any  consideration.  Because  proof  inciden- 
tally appeared  on  the  trial  of  those  questions  tending  to  show, 
that,  though  an  advance  had  been  made,  it  was  under  a  usurious 
agreement,  that  was  not  a  point  in  issue.  The  plaintiffs  had  not 
alleged  it.  The  defendants  did  not  come  to  trial  to  meet  it.  In- 
cidental proof  could  not  avail."  ^  So  if  the  averment  of  unsound- 
ness, in  an  action  for  fraudulent  misrepresentations  as  to  the 
soundness  of  a  horse,  contain  an  allegation  of  the  particular  form 
of  unsoundness ;  although  unnecessary,  it  must  be  proved  as  laid.^ 
So,  in  an  action  for  deceit,  a  declaration,  that  the  representations 

^  Saltn^  17.  Genin,  3  Bosw.  250.  *  Lindsay  v.  Davis,  80  Mis.  406. 

'  Williams  v.  Birch,  6  Bosw.  299 ;  per 
WoodrufF,  J.,  ib.  307. 
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were  well  known  bj  the  defendant  to  be  untrue,  is  not  supported 
bj  proof  of  reasonable  cause  to  believe  that  they  were  untrue.^ 

§  21.  But  the  fraud  of  an  agent,  authorized  by  his  principal,  is 
well  pleaded  as  the  fraud  of  the  principal.    ^'  The  same  rule  of  law 
which  imputes  to  the  principal  the  fraud  of  the  agent  and  makes 
him  answerable  for  the  consequences,  justiiies  the  allegation  in 
pleading  that  the  principal  himself  committed  the  wrong.''  ^   So  a 
plaintiff  may  prove  alleged  misrepresentations  in  the  sale  of  a 
certain  described  parcel  of  land,  by  a  deed  of  this  parcel  and 
another  annexed  to  his  petition.^    So,  although  he  averred  pay- 
ment of  $400  for  the  tract  in  dispute,  and  the  deed  mentioned 
$400  as  the  consideration  for  both ;  held,  as  the  deed  was  not  con- 
clusive on  this  point,  there  was  no  variance.*     So  a  declaration 
alleged,  that  the  plaintiff  assumed  prosecution  of  a  contract  of 
work,  commenced  for  the  defendant  by  A,  who  had  become  unable 
to  carry  it  on,  being  induced  by  the  defendant's  false  and  fraudu- 
lent representations  that  there  would  be  no  risk,  and  that  tlie 
defendant  had  in  his  hands  sufficient  funds  due  to  A.     The  evi- 
dence showed,  that  the  defendant,  being  inquired  of  on  behalf  of 
the  plaintiff,  said  that  there  would  be  funds  enough  to  complete 
the  undertaking,  if  A  went  on  and  finished  it,  and  that  the  plain- 
tiff was  thereby  induced  to  go  on,  though  tlie  plaintiff  testified 
that  he  did  not  mean  to  assume  the  job,  but  only  to  assist  the 
defendant.     Held,  sufficient  to  sustain  the  declaration.    "  Giving 
proper  effect  to  the  testimony,  the  conclusion  might  fairly  be  de- 
duced from  it,  that  the  defendant  did  make  the  representations 
which  are  set  forth."  ^ 

§  21  a.  In  case  for  the  loss  of  a  slave  who  was  killed  while 
working  on  the  defendant's  house,  if  the  declaration  avers  fraud- 
ulent concealment  by  the  defendant  of  the  dangerous  condition  of 
the  house,  and  also  fraudulent  representations  that  it  was  safe ;  it 
is  not  demurrable  for  duplicity,  but  the  latter  averment  may  be 
stricken  out  as  surplusage.^ 

§  22.  If  the  decIai*ation,  in  an  action  of  tort  for  deceit  in  the 
sale  of  property,  sets  forth  some  representations  which  ai-e  action- 
able, and  some  which  are  not ;  a  new  trial  will  not  be  granted, 

^  Pearson  v,  Howe,  1  Allen,  207.  *  Ibid. 

>  Bennett  v.  Judson,  21  N.  Y.  (7  Smith),  ^  Norton  v,  Bxuddy,  13  Gnj,  285;  per 

238 ;  ib.  240,  per  Comstock,  C.  J..  Merrick,  J.,  ib.  291. 

*  Jones  V.  Smith,  6  Clarke  (Iowa),  229.  ^  Ferry  v.  Marsh,  25  Ala.  669. 
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after  a  verdict  for  the  plaintiff,  on  account  of  an  instruction  to  the 
juiy,  that  "  the  plaintiff  can  maintain  his  action  only  hj  proof 
that  he  was  induced  to  purchase  the  property  by  one  or  more  of 
the  representations  alleged  in  the  declaration  to  be  false  and 
fraudulent,  and  proved  to  be  such ; "  if  the  judge  did  not  further 
instruct  them,  that  the  plaintiff  might  maintain  his  action  by 
proof  of  those  representations  which  are  not  actionable.^ 

§  22  a.  Declaration,  that  the  defendant  requested  the  plaintiff 
to  lend  him  a  sum  of  money,  and  falsely,  deceitfully,  and  fraudu- 
lently represented  himself  of  full  age,  and  that  the  plaintiff,  con- 
fiding in  the  truth  of  that  representation,  lent  him  money  on  cer- 
tsun  conditions ;  that  the  defendant  at  the  time  of  making  the 
representation  was  an  infant,  as  he  himself  well  knew,  and  re- 
fused to  repay  the  loan  or  comply  with  the  conditions,  to  the 
damage  of  the  plaintiff.  The  court,  suggesting  that  there  was  no 
cause  of  action,  (a)  granted  leave  to  the  defendant,  under  the  15 
&  16  Yict.  ch.  76,  §  80,  to  demur  to  this  declaration,  and  plead  not 
guilty,  with  a  traverse  that  the  plaintiff  confided  in  the  alleged 
fraudulent  representation,  on  an  affidavit  of  the  defendant's  attor- 
ney, that  he  was  informed  and  believed  that  the  defendant  had 
just  cause  to  plead  those  pleas,  and  that  the  declaration  would  be 
held  bad  in  substance  on  demurrer,  and  that  the  objections  raised 
to  it  by  the  demurrer  were  good  and  valid  objections  in  law.^  (5) 

§  23.  In  reference  to  the  defence^  of  fraud  on  the  part  of  the 
plaintiff,  it  is  held  that,  unless  a  party  who  sets  up  fraud,  as  a 
defence  to  an  action  on  a  contract,  aver,  in  his  answer,  that  he  has 
done  all  in  his  power  to  restore  the  plaintiff  to  his  former  condi- 
tion; he  cannot  show  it  at  the  trial.^  But,  in  an  action  on  a 
draft  given  for  a  horse,  the  defendant  pleaded,  that  the  plaintiff, 
intending,  &c.,  did  not  perform  his  promise,  but  deceived  and  de- 
frauded the  defendant,  in  this,  to  wit :  that  the  said  horse,  at  tlie 


^  Pedrick  v.  Porter,  5  Allen,  324.  *  Deyendorf  9.  Beardslej,  23  Barb.  656. 
■  Price  o.  Hewett,  18  Eng.  L.&  £q.  622. 

(a)  "Simple  fiiiad  gives  no  caase  of  ao-  statute  referred    to, — which  enables  the 

tion  anless  the  partj  is  damaged  by  it."  courts  to  authorize  a  plea  and  demurrer  of 

PerParke,  B.,  18  Eng.  L.  &Eq.  524.  See  the  same  matter,  —  that  the  party  shall 

Johoson  p.  Pye,  1  ^id.  258.  swear  to  the  truth  in  substance  and  in  fact 

(6)  The  court  remarked :  "  It  would  be  of  the  matters  proposed  to  be  pleaded ; 

a  discredit  to  the  defendant  to  admit  on  applies  only  to   pleas  in  confession  and 

the  record  that  he  had  made  a  fraudnlant  avoidancei  not,  as  m  this  case,  of  denial, 
misiepreaentataon."  The  requisition  of  the 
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time  of  making  said  promise,  and  at  the  time  of  said  sale  and 
deliveryy  was  not  sound,  but  on  the  contrary  was  unsound, 
whereby  said  horse  became  and  was  of  no  use  or  value  to  this 
defendant.  Held,  a  sufficient  averment  of  breach  of  warranty  of 
soundness  on  general  demurrer,  thougli  the  plea  contained  no 
offer  to  return  the  horse.^  And  in  a  suit  by  a  vendor  to  set  aside 
a  sale  induced  by  the  vendee's  fraud,  and  for  an  account,  the 
plaintiff  being  a  partner  of  the  defendant,  and  his  interest  being 
the  property  sold ;  an  averment,  that  the  defendant  owes  the 
plaintiff  more  than  the  sum  paid  for  the  interest,  ajnounts  to  an 
offer  to  credit  the  defendant  with  that  amount,  and  therefore 
sufficiently  offers,  upon  rescission  of  the  sale,  to  place  the  defend- 
ant in  statu  quo? 

1  Palmer  r.  Wilks,  17  Tex.  105.  «  Watts  ».  White,  13  Cal.'321. 


CH.  V.J  PLEADING  IN  TRESPASS.  208 


CHAPTER    V. 


PLEADING  IN  TRESPASS. 


1.  Gcneml  remark ;  statutory  law;  action  84.  Miscellaneotis  pleas, 

of  trespass.                               '  88.  Joinder  of  action  {   trover  ;  different 

8.  Declaration;  description  of  property,  trespasses;  several  counts. 

&c  46.  Replication. 

8.  Statutory  trespass.  51.  New  assignment. 

9.  Time;  cimtimumdo,  &c.;  number.  58.  Joinder  of  trespass  and  other  forms  of 

16.  Pleas  in  trespass;  general  issue;  justi-  action;  statutory  changes. 

ficstioo.  69.  Trespass  to  the  person;  assault  and 

17.  Statutory  modifications.  battery. 
27.  Pleading  of  title  before  justices  of  the 

P«tce. 

§  1.  Having  considered  the  subject  of  pleading  in  actions  for 
torts,  generally,  we  proceed  to  a  view  of  pleading  in  the  particular 
actions  which  have  been  appropriated  to  particular  wrongs.  The 
remark  already  made  in  another  connection  may  be  here  properly 
repeated ;  that  the  statutory  law,  which  has  so  extensively  oblit- 
erated the  technical  distinctions  or  boundaries  between  different 
remedies,  has  still  left  untouched  many  of  the  principles  upon 
which  those  distinctions  depended. 

§  2.  In  no  form  of  action  are  the  rules  of  pleading  more 
numerous,  various,  and  precise,  than  that  of  trespass ;  which  is  a 
conunon  remedy  for  immediate  and  forcible  injuries  to  personal 
and  real  property,  and  to  the  person  or  body.  This  action  will 
make  the  subject  of  the  present  chapter. 

§  8.  Trespass  laid  with  a  quod  cum  or  whereas  is  held  bad  on 
general  demurrer,  and  cannot  be  amended  after  joinder.^ 

§  4.  In  trespass  for  taking  goods,  the  declaration  must  specify 
the  goods.^  Thus  a  declaration  for  taking  fish,  &c.,  or  divers 
goods  and  chattels,  is  bad.^ 

§  5.  In  trespass  for  taking  ^*  two  cows  at  A.,  and  also  a  load  of 
wheat,  the  goods  of  the  plaintiff  there  found ;  '^  the  words  **  the 
goods  of  the  plaintiff"  refer  only  to  the  wheat ;  and  therefore  the 
trespass  for  taking  the  two  cows  is  ill  laid.^ 

1  Holbrook  v.  Pratt,  1  Mass.  96.  *  Com.  Vkt'  Pleader,  C.  21. 

'  Bertifi  v.  Pickering,  4  Burr.  2455.  *  Jose  v.  Mills,  6  Mod.  15. 
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§  6.  In  actions  for  trespass  to  land,  the  locus  in  quo  should  be 
designated  by  abuttals,  or  other  description,  as  it  was  at  the  time 
of  the  trespass,  and  not  at  the  time  of  the  declaration;  (o)  There- 
fore, where,  in  an  action  by  a  reversioner,  the  declaration  described 
the  locus  in  quo  as  ^^  abutting  on  the  south  and  east  on  a  close  in 
the  occupation  and  possession  of  the  defendants ; "  and  the  defend- 
ants (a  railway  company)  pleaded  that  they  took  possession  of  part 
of  the  said  close  abutting  on  the  south  on  tlie  fence  of  their  railway, 
under  the  provisions  of  the  8  &  9  Vict.  ch.  20,  §§  32,  33,  which 
was  the  trespass  complained  of ;  and  it  appeared  at  the  trial,  that, 
at  the  time  of  the  trespass,  the  close  in  question  abutted  on  the 
fence  of  the  railway,  but  that  afterwards  the  defendants  took  pos- 
session of  and  purchased,  under  the  provisions  of  the  above  act, 
a  small  part  of  it  adjoining  the  railway,  so  that  the  plaintiff's 
description  was  correct  at  the  time  of  declaration,  but  not  at  the 
time  of  the  trespass :  held,  the  plaintiff  could  not  recover  for 
want  of  a  new  assignment.^  But  a  declaration,  that  the  defendant 
broke  and  entered  "  certain  lauds  of  the  plaintiff  covered  with 
water,  being  the  bed  and  channel  of  the  river  T.,  and  under  the 
same,  in  the  several  parishes  of  L.  and  L.,  in  the  county  of  G." ; 
is  good,  on  special  demurrer.^ 

§  7.  The  court  cannot  restrict  the  plaintiff  in  his  proof  to  any 
less  number  of  lots  than  he  has  described  in  his  declaration.^ 

§  8.  A  count  in  trespass  for  cutting  down  and  carrying  away  a 
tree  from  the  plaintiff's  land,  which  commences  like  a  count  in 
trespass  qv^re  clau^uniy  but  concludes  with  an  allegation  that  the 
trespass  is  ^'  contrary  to  the  statute  in  such  case  made  and  provided, 
whereby  the  plaintiff  is  entitled  to  recover  of  the  defendant  treble 
the  aforesaid  value  of  said  tree,  &c.,"  the  statute  is  a  count  for  the 
statute  penalty  (Verm.  Comp.  Stat.  §  32,  p.  650),  and  not  a  count 
in  trespass  at  common  law.  The  county  court  cannot  allow  an 
additional  count  in  trover,  either  at  common  law,  or  by  virtue  of 


1  Humphrey  v.   The  London,  &c.    12  «  Duke  of  Beaufort  v.  Vivian,  12  Eng. 

Eng.  L.  &  Eq.  554.  L.  &  Eq.  564. 

*  Gaitlner  v.  Gooch,  48  Maine,  487. 

(a)  In  New  York,  where  a  complaint  pass  and  ejectment,  cannot  he  given, where 

shows  no  facts  constituting  a  cause  of  ac-  the  complaint  omits  to  describe  any  prem- 

tion,  the  defendant  may  either  demur  or  ises;  the  proper  course  in  such  case  is  id 

avail  himself  of  the  defect  at  the  trial ;  and  dismiss  the  complaint,  with  leave  to  amend 

a  bill  of  particulars  under  ^   158  of  the  on  terms.     Budd  v.  Bingham,  18  Baih. 

Code,  or  under  §  160,  in  an  action  of  trea-  494. 
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the  statute  (Acts  of  1856,  p.  13),  which  allows  the  joinder  of  counts 
in  trespass  and  trover,  if  for  the  same  cause  of  action.  And  it  is 
doubted  whether,  if  the  original  count  were  simply  for  trespass 
(pmre  clausum^  the  new  count  in  trover  could  be  added.  In  this 
case  the  following  important  distinction  is  taken  with  reference  to 
the  pleading  of  a  statute :  ^*  The  commencement  of  the  count  is 
in  the  appropriate  form  of  a  declaration  in  trespass  upon  the  free- 
hold, yet  this  is  well  enough,  especially  upon  the  general  issue, 
although  the  pleader  intends  to  go  upon  the  statute  and  claim 
treble  damages.  To  give  a  right  of  action  founded  upon  the 
statute,  the  trees  .  .  ..must  be  standing,  lying,  or  growing  on  the 
land  of  the  plaintiff,  and  the  entry  ...  for  such  unlawful  purpose 
necessarily  constitutes  a  breaking  of  the  plaintiff's  close.  .  .  . 
The  statute  in  this  declaration  is  counted  upon  by  the  pleader  in 
the  usual  way,  by  an  express  reference  to  it,  not  only  by  declaring 
the  transaction  to  be  against  the  form  of  the  statute,  but "  (as 
above  stated)  "  showing  clearly  that  the  pleader  goes  for  the  pen- 
alty. If  the  facts  are  stated  which  bring  a  case  within  a  statute, 
this  is  what  is  called  pleading  a  statute^  although  no  mention  or 
notice  is  taken  of  the  statute ;  but  counting  upon  a  statute  .  .  . 
is  by  way  of  an  express  reference  to  it."  ^ 

§  9.  With  reference  to  time^  trespass  for  taking  four  loads  of 
wheat,  with  a  continuando  of  the  trespass  for  a  month,  is  good.^  So 
trespass  for  breaking  the  plaintiff's  close,  treading  down  his  grass, 
and  hunting  and  killing  his  rabbits,  on  divers  days  and  times  froia 
such  a  time  to  such  a  time,  with  a  continuando  of  the  said  trespass 
as  to  all  the  particulars,  is  good ;  for,  although  one  act  cannot  be 
continued  from  one  day  to  another,  yet  an  act  may  be  daily  con- 
tinued.^ 

•§  10.  The  allegation  of  trespasses  on  a  certain  day,  and  on  divers 
other  days  between  that  and  another  day,  makes  time  a  descriptive 
part  of  the  trespass,  and  opens  the  door  for  proof  as  to  any  ti*espass 
conunitted  within  that  time,  and  closes  it  as  to  all  others.^ 

§  11.  In  an  action  for  trespass  quare  clausum^  and  with  teams, 
carriages,  and  men,  treading  down  and  destroying  the  plaintiff's 
grass  upon  a  certain  day;  evidence  may  be  properly  admitted  of  sev- 
eral separate  and  distinct  acts  or  entries,  each  of  which  might  alone 

^  Kejes  u.  Presoott,  32  Yt.  86 ;  per  Ben-        *  Monkton  v.  Ashley,  6  Mod.  38. 
oett,  J.,  ib.  87.  *  Payne  p.  Green,  10  S.  &  M.  507. 

*  Wilson  V.  Howard,  5  Mod.  178. 
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technically  constitute  a  breaking,  when  made  upon  the  same  close 
upon  the  same  day,  and  in  pursuance  of  the  same  general  purpose. 
The  court  very  justly  remark  :  ^'  The  defendant  cannot  complain 
that,  instead  of  two  suits,  or  ten  suits,  if  there  had  been  as  many  loads 
of  hay  drawn,  he  has  been  charged  with  the  whole  in  one  suit. . . . 
No  one  probably  ever  knew  a  trespass  charged  with  a  continuando^ 
from  one  hour  or  period  in  a  day  to  some  other  hour  or  period  of 
the  same  day ;  nor  does  the  law  favor  the  bringing  of  a  multi- 
plicity of  suits,  especially  small  ones  of  trifling  amount,  where 
one  would  as  well  settle  all  the  questions  of  right,  and  the  plain- 
tiff could  as  well  recover  all  his  actual  damage  in  one  suit  as  in 
two  or  ten.  And  certainly  the  defendant  cannot  complain  of  this, 
though,  perhaps,  he  might  have  done  so  with  some  reason,  had 
the  opposite  course  .  .  .  been  pursued."  ^ 

§  12.  In  a  second  action  for  a  continued  trespass,  the  former 
verdict  and  judgment  are  evidence,  but  not  conclusive,  of  tide.^ 

§  13.  Under  the  Massachusetts  Practice  Act,  time  need  not  be 
stated  in  trespass  qiuire  clausum.^ 

§  14.  Trespass  for  taking  and  carrying  away  ^^  mahogany  tables 
and  chairs,"  without  specifying  the  number,  was  held  well 
enough,  after  verdict ;  the  court  remarking :  "  The  jury  must  have 
had  evidence  of  the  number  of  the  several  articles  taken ;  at  least 
they  would  have  found  damages  only  for  so  many  as  wore  proved."* 
So,  in  New  York,  where  a  declaration  in  trespass  de  bon.  asparL 
omits  to  allege  that  the  goods  taken  were  the  property  of  the  plain- 
tiff, and  the  defendant  does  not  appear,  and  the  plaintiff  proves 
the  trespass  and  his  title  ;  the  declaration  will  uphold  a  judgment, 
although  bad  on  demurrer.^ 

§  15.  But,  in  general,  a  declaration  in  trespass  de  bon.  aspari.  is 
ill,  even  after  verdict,  and  on  motion  in  arrest  of  judgment,  if  it 
does  not  aver  the  plaintiff's  title.  The  court  make  a  distinction 
between  this  case  and  a  title  defectively  stated,  which  may  be  cured 
by  a  verdict.  But  the  plaintiff  was  allowed  to  amend,  upon  paying 
the  costs  accrued  since  the  case  went  to  the  jury.^ 

§  16.  With  reference  to  the  pleas  in  trespass,  whether  the  gen- 
eral issue,  or  a  special  justification,  the  general  rule  is  laid  down 

1  ChesweU  v,  Chapnum,  42  N.  H.  47 ;  *  Richardson  v,  £a«tman,  13  Bfan.  505. 

per  Sarjpot,  J.,  ib.  51.  *  Copley  t;.  Rose,  2  Comet  115. 

^  IsiviD  V.  Steyens,  5  Har.  272.  «  Carlisle  v.  Weston,  1  Met  26. 
*  Enapp  V.  Slooomb,  9  Qraj,  74. 
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as  follows :  (a)  ^^  In  trespass  qaare  clausum  fregit^  the  defendant 
may  give  in  evidence  under  the  general  issue  any  matter  that 
contradicts  the  allegations  which  the  plaintiff  is  bound  to  proye,  or 
shows  that  the  act  complained  of  is  not  in  its  own  nature  a  tres- 
pass.    Thus  he  may  give  in  eyidence  soil  and  freehold  in  himself, 
or  in  another  by  whose  authority  he  entered,  or  that  he  has  any 
other  right  to  the  possession.    For  he  cannot  be  a  trespasser  in 
exercising  a  right  which  the  law  gives  him,  nor  be  bound  to  jus- 
tify when  he  does  not  primd  facie  appear  to  be  a  trespasser."  ^ 
Accordingly  he  may  give  in  evidence,  under  the  general  issue,  that 
he  is  tenant  in  common  with  the  plaintiff,  or  that  he  entered  by 
license  of  such  tenant.^    In  general,  a  license  must  be  pleaded.^ 
Bat  the  distinction  is  made,  that  the  defence  of  license  requires  a 
special  plea,  only  when  such  license  was  given  by  the  plaintiff 
himself,  and  not  by  one  claiming  title  as  against  the  plaintiff.^ 
So  in  trespass  de  bon,  asport,  a  defence,  constituting  a  direct  denial 
of,  and  inconsistent  with,  the  allegations  in  the  declaration,  which 
are  essential  to  be  proved  in  order  to  maintain  the  action,  may 
and  ought  to  be  given  in  evidence  under  the  general  issue.    But 
if  consistent  with  such  a  state  of  facts  as  would  constitute  a 
primd  facie  case  of  trespass,  and  amounting  only  to  an  excuse  or 
justification,  the  facts  cannot  be  given  in  evidence  under  the  gen- 
eral issue,  but  must  be  specially  pleaded,  or  a  brief  statement 
filed  under  the  statute.^    And  it  is  held  in  an  old  case,  that,  in 
trespass,  the  riffht  cannot  be  given  in  evidence  by  the  defendant, 
on  the  plea  of  not  guilty y  not  even  in  mitigation  of  damages.^    In 
other  words,  matters  of  defence  which  admit  the  original  wrong 
must  in  general  be  specially  pleaded.^    Thus  the  defendant  cannot 
justify,  imder  the  general  issue,  the  cutting  the  posts  and  rails  of 
the  plaintiff  J  though  erected  upon  the  defendant's  own  land ;  there 
being  no  question  raised  as  to  the  property  remaining  in  the 
plaintiff.®    So  evidence  of  a  former  recovery  is  not  admissible 
under  the  general  issue.^    So,  as  we  have  seen,  a  license  to  enter 

1  PerMortOD,  J.,  4  Pick.  127.  ^  Dove  v.  Smith,  6  Mod.  153. 

s  Bawson  v,  Morae,  4  Pick.  127.  ^  2  Hill,  478. 

*  Haight  V.  Badgeley,  15  Barb.  499.  ^  Welch  v.  Nash,  8  East,  394. 

«  Child  V.  AUeD,  33  Verm.  476.  *  Young  v,  Rummell,  2  Hill,  478;  Hahn 

•  Fuller  r.  BooDCOTille,  9  Fost.  554.  9.  Hitter,  12  ni.  80. 

(a )   The  plea  of  not  ffailtj  is  a  waiver  trespass  de  bon.  amort.,  facts  in  mitigation 

of  all  dilatory  defences.  Hill  v*  Morej,  26  cannot  be  specially  pleaded,  bat  mast  be 

Verm.  178.  ^ven  in  evidence  nnder  the  general  issne. 

Everj  plea  in  bar  most  be  pleaded  to  the  Hopple  v.  Higbee,  3  Zabr.  342. 
action^    not  to  the  damages  merely.    In 
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the  house  of  another  should  be  pleaded.^  So  matters  in  dischai^ 
of  the  action  must  be  specially  pleaded ;  even  though  given  in  evi- 
dence by  the  plaiijtiflF.^ 

§  17.  The  common-law  rules  on  this  subject  have  been  variously 
modified  in  the  different  States.  But,  in  Texas,  where  to  a  petition, 
for  entering  on  the  plaintiff's  close  and  tearing  down  and  carry- 
ing away  his  fence,  the  defendant  pleaded  the  general  issue ;  held, 
under  the  common  system  of  pleading,  the  plea  of  not  guilty  to  an 
action  of  trespass  quare  clausum  or  de  bonis  asporiatis  did  not  put 
the  plaintiff's  title  in  issue,  but  the  fact  of  the  trespass ;  and  that 
d  fortiori^  under  the  Texan  form  of  pleading,  a  general  denial  of 
the  petition  did  not  put  the  petitioner's  title  in  issue,  but  that  the 
facts  should  be  specially  stated  in  the  answer.^  So,  in  Illinois,  a 
plea  of  not  guilty,  in  trespass  de  bonis  asporiatis^  puts  in  issue 
only  the  wrongful  taking ;  and  the'  verdict,  "  not  guilty,"  deter- 
mines nothing  as  to  the  right  of  property.* 

§  17  a.  And,  in  trespass,  whatever  admissions  as  to  his  own  or 
the  plaintiff's  title,  the  defendant  may  make  in  his  special  pleas, 
have  no  effect  as  estoppels  inpaisy  and  do  not  estop  him  from  put- 
ting the  plaintiff  to  full  proof  of  his  title  under  the  general  issue. 
"  It  is  always  competent  for  a  defendant,  in  trespass,  to  put  the 
plaintiff  on  proof  of  his  title  under  the  general  issue,  however 
many  special  defences  he  may  set  forth  on  the  record ;  and  the 
special  pleas  have  no  effect  by  way  of  estoppel  .  .  .  unless  the 
issues  upon  such  special  pleas  shall  become  subjects  of  litigation ; 
and  then  they  estop  only  as  admissions  that  operate  to  preclude 
proof  in  contradiction  of  the  averment,  or  to  dispense  with  proof 
of  what  is  admitted  by  the  pleadings."  ^ 

§  17  6.  On  the  other  hand,  in  Vermont,  if  the  defendant,  in  an 
action  of  trespass,  give  a  special  notice  of  his  matter  of  justification 
under  the  general  issue,  in  pursuance  of  the  statute,  the  plaintiff, 
on  trial,  may  avail  himself  of  every  matter,  which  he  might  have 
successfully  new-assigned,  if  the  defendant  had  pleaded  his  defence 
specially.^ 

§  18.  In  trespass  to  try  title j  in  Texas,  a  general  denial  puts  in 
issue  the  plaintiff's  right  to  recover.^ 

i  Haight  r.  Badeeley,  15Barb.499.  *  Child  t?.  Allen,    33  Venn.  476.  Per 

«  Walker  v.  Hitchcock,  19  Verm.  634.  Barrett,  J.,  ib.  483. 

*  Carter  v,  Wallace,  2  Tex.  206.  *  Keyes  v,  Howe,  18  Verm.  411. 

*  Harris  v.  Miner,  28  111.  135.  ?  Harlan  v,  Haynie,  9  Tex.  459. 
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§  19.  In  Massachusetts,  an  answer  to  an  action  of  tort  in  the 
nature  of  trespass  qu>.  claus.^  which  denies  that  the  defendant  en- 
tered the  plaintiff's  close,  as  described  in  the  plaintiff's  writ,  puts 
the  plaintiff's  title  in  issue.^ 

§  20.  A  license  must  be  specially  set  up  in  the  answer.^ 

§  21.  In  South  Carolina,  in  trespass  for  taking  goods,  the  de- 
fendant may  under  the  general  issue  prove  that-  the  goods  were 
taken  .as  a  distress  for  rent.^ 

§  22.  In  an  action  of  tort  in  the  nature  of  trespass  to  real 
estate,  the  defendant,  under  an  answer,  denying  that  the  plaintiff 
is  seized  of  the  premises,  may  put  in  evidence  a  deed  thereof  to 
himself  from  a  former  owner,  under  whom  the  plaintiff  also 
claims,  which  is  prior  in  date  to  the  title  relied  on  by  the  plain- 
tiff.* 

§  23.  Under  an  answer  in  trespass  qu,  claus,,  justifying  under 
A,  as  owner,  the  defendant  may  show  an  estate  in  common  in 
A.» 

§  24.  In  trespass  for  taking  away  goods,  under  a  plea  of  prop- 
erty in  a  third  person,  evidence  of  such  ownership  at  the  time  of 
the  taking  is  admissible.^ 

§  25.  Where  one  alleges  a  particular  title  in  excuse  or  justifica- 
tion for  an  act  which  would  otherwise  be  a  trespass,  he  is  bound 
to  prove  the  title  precisely  as  he  has  alleged  it.^  Thus  where,  in 
an  action  for  trespass  on  lands,  the  defendants  in  their  answer 
set  up  a  title  to  the  premises  in  a  third  person,  and  justify  their 
entry  under  a  license  from  liim ;  they  cannot  change  their  ground 
upon  the  trial,  and  show  title  in  one  of  the  defendants.  Or  that 
the  plaintiff's  grantor  was  estopped  from  denying  the  defendant's 
title.® 

§  26.  Where  the  defendant  pleads  only  soil  and  freehold  in  him- 
self, and  issue  is  joined  thereon,  he  has  the  right  of  opening  and 
closing.  He  thereby  admits  the  act  complained  of,  and  under- 
takes to  prove  the  property  of  the  soil  in  himself.  He  has  the 
affirmative,  and,  if  he  fails  to  make  it  out,  the  verdict  must  be 
against  him.' 

§  27.  It  is  very  generally  provided  by  express  statute,  that  the 

1  Bennett  v.  Clemence,  6  Allen,  10.  ^  Anthony  v.  Gilbert,  4  Blackf.  348. 

3  HoUenbeck  v.  Bowleg,  8  Allen,  473.  '^  Great,  &c.  v.  Worster,  15  N.  H.  412. 

*  Reed  V.  Stoney,  2  Rich.  401.  "  Coan  v.  Osgood,  15  Barb.  583. 

*  Walker  v,  Swasey,  2  Allen,  312.  *  Dayis  v.  Mason,  4  Pick.  156. 

*  Jewett  V.  Foster,  14  Gray,  495. 
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question  of  title  to  real  estate  shall  not  be  tried  by  justices  of  the 
pea>ce.  (a) 

§  28.  In  Massachusetts,  in  an  action  of  trespass  brought  before 
a  justice  of  the  peace,  the  filing  of  a  plea  of  title  to  real  estate 
takes  away  his  jurisdiction,  and  it  cannot  be  restored  by  pleading 
over,  and  joining  an  issue  not  involving  the  question  of  title.^ 

§  29.  In  an  action  of  trespass,  brought  before  a  justice  of  the 
peace,  for  taking  and  carrying  away  the  plaintiff's  cow,  the  de- 
fendant pleaded  that  he  was  the  owner  of  a  close,  and  that  the 
cow  broke  into  the  close,  and  that  he  thereupon  impounded  her. 
The  plaintifiF  replied,  that  the  defendant  injured  the  cow.  Issue 
was  taken  on  the  injury,  and,  after  a  trial  upon  that  issue,  the 
action  was  carried  by  appeal  to  the  Court  of  Common  Pleas,  and 
there  an  amendment  was  allowed,  putting  in  issue  the  title  to  die 
close.     Held,  the  allowance  of  the  amendment  was  erroneous.* 

§  30.  Where,  in  trespass  jw.  claus,  before  a  justice  of  the  peace, 
the  defendant  pleads  in  bar  that  he  entered  into  his  adjoining 
close,  and  there  erected  a  fence,  &c. ;  the  justice  has  jurisdiction.^ 

§  31.  The  Mass.  St.  1783,  ch.  42,  providing  that  an  action  of 
trespass  brought  before  a  justice  of  the  peace  may  be  removed  into 
the  Court  of  Common  Pleas  by  a  plea  of  title  to  real  estate,  com- 
prehends all  actions  of  trespass.^ 

§  32,  If  the  justice  refuses  to  receive  such  plea,  the  defendant 
ought  to  appeal ;  but  Miere,  instead  of  appealing,  he  pleaded  the 
general  issue,  and,  after  a  trial  and  judgment  against  him,  ap- 
pealed from  this  judgment,  and  the  Court  of  Common  Pleas, 
upon  motion,  gave  him  leave  to  file  his  plea  of  title ;  held,  the 
proceeding  of  that  court  was  correct.^ 

§  33.  In  an  action  of  trespass  brought  before  a  justice  of  the 
peace,  and  removed  into  the  Court  of  Common  Pleas,  by  a  plea  of 
title  to  land ;  an  appeal  lies  from  the  Court  of  Common  Pleas  to 
the  Supreme  Court,  such  action  being  a  real  action  for  the  pur- 
poses of  appeal.® 

§  34.    In   New  Jersey,  in   an   action   of   trespass  qu.  claus.,, 

1  Kelloy  V,  Taylor,  17  Pick.  218.  *  Blood  v.  Kemp,  4  Pick.  169. 

«  Ibid.  6  Ibid. 

»  Wood  V.  Prescott,  2  Mass.  174.  «  Ibid. 

(a)  In  Wisconsin,  under  the  old  prac-    the  facts,  to  show  jarisdiction.    Boys  v. 
t!ce,  a  justification  of  a  trespass  under  a    Lull,  9  Wis.  324. 
Dstice's  execution  must  set  out  in  detail 
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brought  to  the  Supreme  Court  after  plea  of  title  before  a  justice, 
the  defendant  cannot  plead  "  not  guilty,"  or  "  leave  and  license," 
but  those  pleas  will  be  struck  out  on  motion,  and  he  will  be  con- 
fined to  his  plea  of  title.^ 

§  35.  In  Texas,  the  court  may  refuse  an  order  for  a  survey, 
when  defendants  answer  that  they  are  the  true  and  lawful  owners 
of  land  described  in  the  petition.^ 

§  36.  In  trespass  for  taking  the  plaintiff's  goods  in  Dale,  the 
defendant  cannot  plead  in  justification,  generally,  that  the  place 
where  is  his  freehold,  and  that  the  goods  were  then  damage  feasant  ^ 

§  37.  Questions  as  to  joinder  have  often  arisen  in  the  action  of 
trespass. 

§  38.  The  causes  of  action  in  the  old  forms  of  trespass  qu. 
clous,  and  de  bon.  asporL  may  be  joined  in  one  petition,  under 
the  pleadings  in  Texas,  as  they  are  not  inconsistent  rights  of 
action.^ 

§  39.  An  action  for  wilfully  destroying  a  horse  may  be  joined 
with  a  count  for  trespass  in  entering  on  the  plaintiff's  tenement.^ 
But  where,  in  trespass  for  breaking  the  plaintiff's  close  and  carry- 
ing away  his  chattels,  the  declaration  does  not  contain  a  count  for 
only  taking  the  chattels,  he  cannot  recover  for  taking  them,  unless 
he  proves  a  breach  of  the  close.® 

§  40.  In  an  action  of  trespass,  the  declaration  contained  two 
counts,  one  for  breaking  and  entering  a  close  with  force  and  arms, 
and  cutting  down  and  carrying  away  sixteen  stocks  of  rye,  and 
the  other  for  taking  and  carrying  away  sixteen  stocks  of  other 
rye.  The  defendant  pleaded,  "  as  to  the  force  and  arms  or  any- 
thing against  the  peace  and  also  the  whole  trespass  and  all  the 
trespasses  in  the  declaration  mentioned,  excepting  the  breakings 
and  entering  the  close  aforesaid  and  cutting  down  and  carrying 
away  sixteen  stocks  of  rye  then  and  there  growing,  she  says  she 
is  not  guilty  thereof;"  and  justified  the  breaking  the  close  and 
carrying  away  the  rye,  upon  the  groimd  of  soil  and  freehold. 
Held,  the  plaintiff  was  not  entitled  to  judgment  on  the  second 
count  as  upon  a  nihil  dicUy  the  plea  being  a  sufiicieut  answer  to 
the  whole  declaration.'^ 


^  Campfield  v.  Johnson,  1  N.  J.  83. 
'  Castro  V.  Marzbach,  13  Tex.  128. 
»  Blwifl  p.  Lombe,  6  Mod.  117. 
*  Carter,  v.  Wallace,  2  Tex.  206. 


^  Ripley  v.  Miller,  1  Jones,  480. 
^  Ropps  r.  Barker,  4  Pick.  239. 
7  Parker  v.  Parker,  17  Pick.  236. 
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§  41.  Where  there  are  several  counts,  and  a  general  plea  of  not 
guilty,  with  leave  to  give  special  matter  in  evidence ;  the  plea  will 
be  as  broad  as  the  declaration,  and  justify  the  counts  collectively 
and  separately,  and  each  trespass,  where  the  counts  are  so  framed 
as  to  include  more  than  one.^ 

§  42.  If  a  declaration  in  trespass  contain  two  counts  for  the 
same  trespass,  and  the  defendant  plead  the  general  issue  to  both, 
and  a  special  plea  in  bar  to  one,  on  which  a  verdict  is  found  for 
him ;  he  is  entitled  to  a  verdict  on  the  general  issue  likewise.  The 
court  remark :  "  I  am  not  aware  of  any  rule  of  pleading  by  which 
the  defendant  can  be  considered  as  having  admitted  there  were  two 
supposed  trespasses.  He  admits  one  and  justifies  it,  and  he  denies 
the  fact  as  to  the  other,  if  two  were  intended  to  be  charged.  It  is 
not  formally  averred  that  there  were  two  different  trespasses ;  both 
counts  charge  the  same  trespass,  the  second  count  adding  only  some 
further  matter  of  aggravation.  .  .  .  The  inference  is  fair,  that  the 
same  trespass  was  intended.  .  .  .  We  do  not,  however,  decide  the 
point  on  this  distinction,  for  we  should  come  to  the  same  result  if 
it  had  been  averred  that  the  trespasses  were  committed  at  different 
times,  the  time  in  this  action  not  being  material.  And  it  would 
make  no  difference  if  the  law  would  permit  the  plaintiflF  to  sus- 
tain two  actions  of  trespass  on  the  evidence  introduced.  For 
suppose  he  could  maintain  an  action  charging  the  defendant  with 
taking  and  carrying  away  the  plaintiflF's  goods  in  one  count,  and 
taking  down  the  building  in  another,  still,  as  the  defendant  has 
justified  both  charges,  the  plaintiflF  cannot  recover  without  proof 
of  another  trespass  not  justified."  ^ 

§  43.  Trespass.  First  count,  for  seizing  and  carrying  away  cer- 
tain goods,  chattels,  and  eflFects  of  the  plaintiflF,  to  wit,  <fec.  Fifth 
count,  for  tearing  away,  severing,  and  removing  divers  fixtures  of 
the  plaintiflF.  Pleas.  First,  not  guilty ;  secondly,  a  justification  to 
the  first  count,  taking  the  goods  and  chattels  as  a  distress  for  rent 
due  on  a  tenancy.  Replication,  denying  the  tenancy  ;  and  issue 
thereon.  The  judge  directed  the  jury,  that  the  justification  cov- 
ered the  whole  declaration ;  but  the  jury  found  for  the  plaintiflF, 
with  one  farthing  damages.  Held,  the  justification  was  primd 
facie  an  answer  to  the  seizing  and  carrying  away  in  the  first 


A  Payne  i;.  Green,  10  S.  &M.  507.  «  Curl   v.  Lowell,    19  Pick.  25;  per 

VeUde,  J.»  ib.  28. 
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count ;  and  the  plaintiff,  if  he  intended  to  rely  on  some  of  the 
articles  being  fixtures,  ought  to  have  replied  that  fact ;  but  tlie 
justification  was  no  answer  to  the  trespasses  stated  in  the  fifth 
count.  Also,  as  the  jury  had  not  acted  according  to  the  misdi- 
rection, but  had  given  damages,  the  court  would  not  grant  a  new 
trial  on  the  ground  of  the  misdirection.^  i 

§  44.  To  an  action  for  breaking  and  entering,  pulling  down 
and  destroying  the  plaintifi^s  house,  whilst  he  and  his  family  were 
therein,  and  assaulting  the  plaintiff,  and  by  so  pulling  it  down 
endangering  the  lives  and  injuring  the  persons  of  the  plaintiff  and 
his  family,  and  ejecting  them  therefrom,  and  taking  the  materials 
of  the  house ;  the  defendant,  as  to  the  breaking  and  entering  and 
pulling  down  and  destroying  the  house,  and  taking  the  materials, 
justified  in  the  exercise  of  a  right  of  common  pasture  over  the 
land,  on  which  the  house  was  wrongfully  erected,  so  that  without 
pulling  it  down  he  could  not  enjoy  the  right.    Held,  no  answer.^ 

§  44  a.  To  a  declaration-  for  breaking  open  a  gate  and  lock,  the 
defendant  pleaded,  as  an  equitable  defence,  that,  disputes  having 
arisen  between  the  plaintiff,  defendant  and  other  persons,  about  a 
right  of  way,  an  agreement  in  writing  was  entered  into  between 
the  parties,  that,  without  prejudice  on  either  side  to  the  question,  of 
right,  a  way  over  the  locus  in  quo  should  remain  open  for  the 
passage  of  the  defendant  and  the  other  persons,  until  the  plain- 
tiff's solicitor  and  the  defendant  should  come  to  a  definite  under- 
standing as  to  the  course  to  be  pursued  in  deciding  the  question 
in  dispute ;  and  that  the  trespasses  were  committed  in  the  use  by 
the  defendant  of  the  way,  because  the  gate  had  been  wrongfully, 
and  contrary  to  the  agreement,  placed  across  it.  Held,  first,  that 
the  plea  did  not  amount  to  a  plea  of  leave  and  license  at  common 
law,  as  the  locking  of  tlie  gate  was  a  revocation  of  the  license. 
Second,  that  it  was  not  good  as  an  equitable  plea,  the  circum- 
stances in  equity  not  entitling  the  defendant  to  have  the  plaintiff 
restrained  by  an  unconditional  injunction  from  prosecuting  the 
action.^ 

§  45.  The  pleas  in  trespass  are  answered  by  various  replications. 
Where  a  defence  sets  up  matter  of  positive  and  absolute  right,  as 
the  levy  of  an  execution,  Ac,  a  special  replication  is  required ; 

1  Twigg  V.  PottB,  I  Cromp.  Mees.   &       '  Hyde  v.  Graham,  8  Jor/(N.  S.)  1229; 
Ros.  89.  11  W.  R.  119  Exch. 

*  Jones  p.  Jones,  31  L.  J.,  Ezch.  506. 
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but  where  the  defence  amounts  to  an  excuse  for  the  act  com- 
plained of,  <&c.,  the  general  replication,  de  injuridy  &c.,  is  suffi- 
cient.^ 

§  46.  So  where  the  defendant,  in  an  action  of  trespass  quart 
chmsum  fregit^  pleads  or  insists  upon  a  right,  title,  or  interest  in 
the  close  in  question,  the  general  replication  de  injurid  is  bad. 
Otherwise,  if  the  title  alleged  is  to  something  else,  and  is  only 
stated  as  inducement  to  an  excuse  for  entering.  Thus  where,  to 
an  action  of  trespass  for  entering  the  plaintiff's  close  and  tearing 
down  a  dam  there  erected,  the  defendant  pleads,  that  the  dam 
caused  an  injury  to  the  land  of  third  persons,  and  that  he  entered 
as  their  servant,  for  the  purpose  of  abating  it ;  the  plea  insists 
upon  no  right,  title,  or  interest,  but  sets  up  the  title  in  the  other 
lands  as  matter  of  excuse  for  the  entry,  or  of  inducement,  to 
excuse  or  justify  the  entry;  and  the  replication  de  injurid  is 
sufficient.^  So  in  trespass  against  an  overseer  of  roads,  for  enter- 
ing land,  and  cutting  and  carrying  away  timber,  the  defendant 
pleaded  that  he  took  the  timber  to  repair  bridges,  ^^  it  being  the 
nearest  unimproved  land  to  said  bridges,"  &c.  The  plaintiff  re- 
plied, that  it  was  not  the  nearest  unimproved  land,  &c.  Held, 
the  plea  asserted  two  facts,  and  the  replication  traversed  both, 
and  was  sufficient.^ 

§  47.  Where  one  abuses  an  authority  or  license  which  the  law 
gives  him,  by  which  he  becomes  a  trespasser  ab  initio^  if  the  de- 
fendant plead  the  license  or  authority,  the  plaintiff  should  reply 
the  matter  showing  the  abuse.  If  hd  reply  de  injuridy  generally, 
no  question  of  excess  is  put  in  issue.* 

§  48.  The  remark,  however,  is  justly  made,  that  "  it  would 
be  a  useless  labor  to  attempt  to  review  all  the  cases  where  this 
replication  has  been  sustained  or  overruled.  To  reconcile  them 
all  would  be  impossible.  There  are  cases  undoubtedly  sustaining 
the  rule  •  •  .  that  this  replication  is  proper,  except  where  the 
plea  justifies  by  matter  of  record ;  and  yet,  cases  are  not  wanting, 
where  a  special  replication  has  been  required  to  a  plea,  setting  up 
a  defence  in  no  way  depending  upon  matter  of  record.  •  .  .  Many 
of  these  distinctions  are  more  artificial  than  substantial."  ' 

§  49.  In  trespass  qu.  claus.,  if  the  defendant  excuse  the  entry, 

1  Allen  V.  Scott,  13  ni.  80.  *  Great,  &c.,  r.  Woreter,  15  N.  H.  412. 

«  Great,  &c.  r.  Worster,  15  N.  H.  412.  *  Per  Caton,  J.,  Allen  v,  Scott,  13  DL 

>  Austin  V,  Waddeil,  10  Mis.  705.  84. 
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bj  alleging  that  he  entered  to  remove  a  dam  which  flowed  land 
of  which  he  was  lawfully  in  possession,  the  plaintiff  cannot,  in 
avoidance  of  the  defence,  set  up  a  title  to  the  land  flowed, 
which  was  acquired  by  him  subsequently  to  the  removal  of  the 
dam.^ 

§  49  a.  In  trespass  for  taking  and  driving  the  plaintiff's  cattle, 
to  which  there  was  a  justification,  that  the  defendant  was  lawfully 
possessed  of  a  certain  close,  and  that  he  took  the  cattle  there 
damage  feasant;  the  plaintiff  may  specially  reply  title  in  another, 
by  whose  command  he  entered,  &c. ;  and  may  also  give  color  to 
the  defendant.^ 

§  49  6.  A  replication,  in  an  action  of  trespass,  that  a  tax  was  not 
legally  assessed  by  the  prudential  committee  on  the  lists  of  the  dis- 
trict as  averred,  to  a  plea  averring  the  organization  and  existence 
of  a  school  district,  an  application  and  warning  for,  and  holding  of 
a  meeting,  the  voting  a  tax,  the  plaintiff's  liability  in  that  district, 
a  legal  assessment,  and  an  issue  to  the  defendant,  as  collector,  of 
his  warrant,  &c. ;  presents  a  single  issue,  and,  is  good  on  special 
demurrer.^ 

§  50.  A  form  of  replication,  very  commonly  adopted  in  actions 
of  trespass,  is  a  new  assignment^  which  is  thus  defined  by  a  writer 
of  high  authority  on  the  subject  of  pleading :  "  Though  a  repli- 
cation must  not  depart  from  any  material  allegation  in  the 
declaration,  yet  where  there  is  an  evasive  plea,  either  as  to  the 
whole  or  a  part  of  the  cause  of  action,  the  plaintiff  may  avoid 
the  effect  of  it  by  restating  the  injury  for  which  he  meant  to  de- 
clare with  more  particularity  and  certainty,  consistently,  however, 
with  the  more  general  complaint  in  the  declaration ;  and  this  is 
termed  a  new  or  novel  assignments  and  may  be  either  as  to  time, 
place,  or  any  other  circumstance,  when  material.  It  is  frequently 
necessary,  in  order  that  the  defendant  may  have  notice  of  the 
real  ground  upon  which  the  plaintiff  proceeds ;  and  when  from 
the  nature  of  the  action,  as  in  trespass  qaare  clausum  fregitj  the 
declaration  is  so  framed  as  to  be  capable  of  covering  several  in- 
juries, cpnmiitted  at  different  times  or  in  different  parts  of  a  close, 
&c.,  the  plaintiff  may  frequently  reply,  not  only  denying  the  right 
of  common,  or  way,  &c.,  stated  in  the  plea,  but  also  new-assigning 

1  Great,  &c.,  v.  Wonter,  15  N.  H.  41S.  >  Moss  v.  Hindes,  28  Verm.  279. 

'  Taylor  v.  Eastwood,  1  £.  212. 
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trespasses  committed  at  different  times  or  in  different  parts  of  the 
close,  to  those  mentioned  in  the  plea."  ^ 

§  51.  In  the  action  of  trespass  qu.  claus.^  when  the  defendant 
pleads  a  right  of  way  through  the  close,  and  justifies  under  it,  the 
plaintiff  may  traverse  the  right,  and  at  the  same  time  newly 
assign  for  other  trespasses  committed  extra  viam? 

§  52.  The  plaintiff  may  newly  assign^  as  matter  of  right,  in  an 
action  of  trespass,  commenced  before  a  justice,  and  entered  at 
the  Court  of  Common  Pleas,  because  of  a  plea  of  title  to  real 
estate.^ 

§  53.  Action  for  breaking  and  entering  a  close,  particularly 
described  in  the  declaration,  and  cutting  certain  trees  therein. 
Plea,  not  guilty  as  to  all,  except  a  certain  portion,  described  by 
specific  boundaries,  <&c..;  and,  as  to  that  portion,  soil  and  freehold. 
The  plaintiff  traversed  the  justification,  concluding  to  the  country, 
and  then  new-assigned  the  trespass.  Held,  the  pleas  covered  the 
whole  declaration ;  that  it  was  duly  in  issue  for  trial  without  the 
new  assignment;  and  the  latter  was  therefore  bad.  Leave  to 
withdraw  the  new  assignment.^ 

§  54.  Where  the  plaintiff  names  the  close,  and  the  defendant 
pleads  lib.  ten.y  generally,  without  further  description  of  the  close, 
the  plaintiff  need  not  new  assign,  but  may  recover  upon  proving 
a  trespass  in  a  close  in  his  possession  bearing  that  name,  although 
the  defendant  may  have  a  close  in  the  same  parish  known  by  the 
same  name.^ 

§  55.  Where  the  defendant  pleads  a  justification  to  trespass 
qu,  claus.j  the  proof  must  be  co-extensive  with  the  plea ;  and,  if 
he  fails  in  proof  of  his  justification  to  any  part  of  the  trespasses, 
the  plaintiff  is  entitled  to  a  verdict,  without  newly  assigning  the 
excess.^ 

§  56.  The  plaintiff,  having  alleged  in  two  counts,  respectively, 
two  acts  of  trespass,  to  which  the  defendant  pleaded  a  justification, 
new  assigns  a  trespass,  which  he  avers  to  be  different  from  those 
justified,  and  the  defendant  pleads  the  general  issue  to  the  new 
assignment.  Held,  the  plaintiff' was  bound  to  prove  a  different 
*  trespass  from  those  justified ;  and  was  estopped  by  the  averment 
of  a  different  trespass  from  sustaining  the  action,  by  proving  the 


1  1  Chit.  PI.  616. 

^  ChesweU  v.  Chapman,  42  N.  H.  47. 

'  Janyrin  v,  Scammon,  6  Fost.  360. 


«  Smith  V.  Powera,  13  N.  H.  816. 
*  Cocker  v.  Crompton,  1  B.  &  C  489. 
«  Berxy  v.  Yreeland,  1  N.  J.  183. 
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trespass  mentioned  in  one  of  the  original  counts,  on  the  ground 
that  the  plea  and  justification  was  insufficient ;  for,  if  it  was  in- 
sufficient, he  should  have  traversed  it  or  demurred.^ 

§  56  a.  Under  a  plea  of  lib.  ienemenL  to  a  novel  assignment,  in 
trespass  gu.  claus.j  setting  forth  the  toctis  to  be  a  certain  farm,  the 
defendant  need  not  show  title  to  the  farm  generally,  but  only  to 
tliat  part  on  which  the  alleged  trespass  was  committed.^ 

^  56  i.  Wiiere,  in  trespass  qu.  clavs,^  after  a  new  assignment, 
setting  forth  the  locus  as  being  a  certain  close  called  the  A  B  farm, 
the  defendant  pleaded  thereto  that  the  locus  was  the  freehold  of 
the  defendant,  and  no  part  of  the  A  B  farm ;  held,  the  plea  was 
bad,  as  amounting  to  the  general  issue.*^ 

§  57.  In  connection  with  the  subject  of  pleading  in  trespass, 
may  be  briefly  considered  the  joining  of  a  declaration  in  this  form 
with  the  analogous  remedies  of  case  and  trover. 

§  58.  Independently  of  statute,  trespass  and  case  cannot  be 
joined.^  Thus,  in  Connecticut,  a  declaration  contained  a  count 
in  trespass,  for  the  forcible  ejection  of  the  plaintiflF  by  the  defend- 
ants, a  railroad,  from  their  cars,  and  a  count  in  case  for  the  same 
injury  by  the  negligence  of  the  defendants  as  common  carriers, 
in  conveying  him  as  a  passenger,  the  latter  count  containing  an 
averment  that  it  was  for  the  same  cause  of  action  with  the  former. 
The  latter  count  also  contained  an  allegation  that  the  defendants, 
at  the  same  time,  assumed  for  a  certain  hire  to  also  carry  safely 
his  tool-chest,  but  so  negligently  carried  it  that  it  became  broken 
and  greatly  damaged.  Held,  on  a  motion  in  error  from  a  judg- 
ment overruling  a  general  demurrer  to  the  declaration,  that,  al- 
though the  latter  count  was  averred  to  be  for  the  same  cause  of 
action  with  the  former,  yet,  as  the  injury  to  the  chest  was  so  set 
forth  as  to  constitute  an  independent  and  substantial  ground  of 
recovery,  both  counts  could  not  be  for  the  same  cause  of  action, 
and  there  was  therefore  a  misjoinder  of  counts.^  (a)    And  if,  in 

1  BoTnton  v,  Willard,  10  Pick.  166.  *  Conrtney  v.  Collet,  1  Ld.  Baym.  272 ; 

*  PhiUipe  v.  Phillips,  1  N.  J.  42.  Sheppar  v.  Furniss,  19  Ala.  760. 

'  Ibid.  *  HArens  v,  Uflrtford,  &c.  26  Conn..  220. 


(a)  In  a  later  case  in  the  same  State  the    are  applicable  to  each  when  joined  .  .  . 


id) 
alter  at  all  the  character  of  either  form  of   a  good  cause  of  action  in  case.''  Per  Park,, 

action  when  joined.   The  principles  of  law,    J.,  27  Conn.  516. 

appUcabie  to  each  when  standing  alone, 
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an  action  on  the  case^  one  count  disclose  injuries  for  whieh 
damages  are  recoverable  in  trespass,  the  other,  for  which  they  are 
recoverable  in  case,  and  part  of  the  proof  sustain  the  latter  count ; 
the  court  cannot  treat  all  the  injuries  as  resulting  in  damages 
recoverable  in  trespass,  and  not  in  case.^  So  a  record  of  trespass 
vi  et  armis  is  not  removed  by  a  writ  of  error  on  a  judgment  in  an 
action  of  trespass  on  the  case.^ 

§  59.  In  California,  counts  in  trespass  and  in  case,  resulting 
from  the  same  tort,  may  be  joined.^ 

§  60.  In  Kentucky,  since  the  distinction  between  actions  has 
been  abolished  by  the  Code,  a  petition,  setting  forth  a  claim  for  a 
forcible  injury,  should  state  such  facts  as  would  sustain  an  action 
of  trespass  at  common  law.  If  the  trespass  be  waived,  and  the 
petition  be  for  negligence  or  want  of  skill,  it  should  state  facts 
which  would  sustain  an  action  on  the  case  according  to  common- 
law  principles.* 

§  61.  The  distinction  between  trespass  and  trespass  on  the 
case  has  been  abolished  in  Maine  by  statute.^  A  declaration  in 
trespass  may  contain  one  count  in  case  and  another  of  trespass 
€le  bon.  asportfi  But  the  statute  applies  only  to  the  form  of  declar- 
ing, not  the  substance  of  the  cases.  Thus  an  allegation  of  break- 
ing and  entering  into  land  is  of  substance,  and  not  form  merely. 
A  count  not  containing  this  averment,  but  technically  in  case, 
for  injuries  to  land,  or  in  trespass  de  bon.  for  goods  taken  from  it, 
is  not  sustained  by  proof  of  an  unlawful  entry.  Nor  can  a 
declaration  in  trespass  qu,  claus.j  alleging  immediate  acts  of  injury 
to  land,  be  sustained  by  proof  of  an  iiyury,  consequentially  result- 
ing from  acts  done  upon  other  land.  And  the  declaration  cannot  be 
amended  by  a  count  in  case,  alleging  consequential  damages.' 

§  62.  Whether  an  action  is  trespass  or  case,  is  to  be  determined 
from  the  facts  alleged,  and  not  from  the  name  given  to  the  ac- 
tion.^ In  general,  if  the  plaintiff  declare  in  trespass,  where  the 
action  should  be  case,  he  will  be  non-suited  at  the  trial.  Oth6^ 
wise,  it  seems,  if  the  declaration  contain  enough  to  maintain  case, 
though  it  commence  by  miscalling  the  action  trespass.  And  facts, 
showing  that  the  plaintiff  has  mistaken  his  remedy  by  bringing 

^  Scott  17.  Bay,  3  Md.  431.  <  Welch  v.  Whittemore,  25  Maine,  86. 

>  Kent's  case,  6  Mod.  138.  •  Moulton  v.  Smith,  32  ib.  406. 

"  Fraler  t;.  Scan,  &c.  12  Cal.  555.    And  ^  Sawyer  v.  Goodwin,  34  ib.  419. 

iee  Holly  v.  Boston,  &c.  8  Gray,  130.  >  Coggswell  v.  Baldwin,  15  Venn.  404. 
*  Konntc  v,  Brown«  16  B.  Mon.  577. 
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trespass  iDStead  of  case,  cannot  be  pleaded  at  bar,  but  only  in 
abatement.^ 

§  63.  A  coant,  purporting  to  be  in  case,  and  alleging  negligent 
wrongful  acts,  is  not  to  be  regarded  as  a  count  in  trespass,  simply 
because  it  alleges,  among  such  acts,  other  acts  of  force,  and  which 
in  themselves  would  have  been  proper  matter  for  a  count  in  tres- 
pass.^ So,  although  counts  in  trespass  and  case  cannot  be  joined, 
yet,  if  the  count  in  case  is  bad  on  demurrer,  it  seems  it  may  be  re- 
garded as  surplusage,  and  be  rejected,  and  the  declaration  stand.^ 
And  where  a  declaration  contained  several  counts,  some  in  trover 
and  some  in  trespass,  and  it  was  stated  in  the  commencement  of  the 
seventh  count,  which  was  the  first  count  in  trespass,  that  the  pre- 
ceding and  following  counts  were  for  the  same  cause  pf  action ; 
held,  as  such  averment  was  introduced  for  the  purpose  of  justify- 
ing the  joinder,  under  the  Connecticut  statute,  the  plaintiff  was 
not  confined,  on  the  trial,  to  the  proof  of  only  one  cause  of  action.^ 

§  64.  Under  the  California  practice,  a  declaration  in  trespass 
and  a  prayer  for  injunction  may  be  made  in  the  same  complaint, 
though  not  distinctly  separated,  provided  they  be  not  inseparably 
mixed.^  But  not  trespass  quare  cUmsum^  ejectment,  and  a  prayer 
for  equitable  relief.®  And  in  New  York,  where  as  great  latitude  is 
probably  allowed  in  pleading,  as  in  any  other  State,  the  court 
remark  as  follows  upon  the  joinder  of  counts  in  trespass  and 
ejectment :  "  To  entitle  him  to  recover  for  the  trespass,  he  must 
show  himself  to  have  been  in  possession  when  the  tortious  acts 
were  committed,  and  that  he  had  regained  the  possession  at  the 
time  of  the  commencement  of  the  action ;  and  to  entitle  him  to 
maintain  his  action  for  the  ouster  and  to  recover  the  possession, 
lie  must  show  that  the  defendant  had  the  possession  when  his 
action  was  instituted.  .  .  .  The  plaintifi^  •  .  .  was  required  to 
elect  for  which  of  the  two  claims  he  would  proceed,  .  •  .  because 
the  proof  necessary  to  sustain  them  would  be  inconsistent,  and 
incongruous."  ^ 

§  64  a.  In  Massachusetts,  ^^  under  our  present  system  of  plead- 
ing, an  action  of  tort  is  sufficiently  comprehensive  to  embrace  all 


>  The  Seneca,  &c.v.  The  Auburn,  &c.  5  *  Gates  v,  EiefT,  7  Cal.  124. 

Hill,  170.  •  Bigelow  r.  Gove,  7  Cal.  133. 

<  Havens  v.  Hartford,  &c.  28  Conn.  69.  ^  Per  Brown,  J.,  Bndd  9.  BiDgham,  18 

•*  Bell  V,  TroT.  35  Ala.  184.  Barb.  496. 
«  Munson  v.  Mnnflon,  24  Conn.  115. 
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the  cases  in  which  a  remedy  was  formerly  afforded,  either  by  an 
action  of  trespass  or  an  action  of  the  case.  An  action  of  tort 
may  therefore  now  be  supported  by  proof  of  facts  which  would 
have  J3een  sufficient  to  maintain  either  of  those  actions."  ^  In 
general,  trover  cannot  be  joined  with  trespass.^  But  in  Texas,  in 
an  action  which  embraced  both  trespass  and  trover,  the  plaintiff 
was  held  entitled  to  recover,  on  proof  of  either  cause  of  action.* 
So  a  declaration  contained  a  count  in  trover,  and  one  in  trespass 
de  bon,  asport,^  both  relating  to  the  same  property.  Not  guilty 
was  pleaded  to  both.  Verdict  for  the  plaintiff,  and  motion  in  arrest 
of  judgment.  Held,  not  such  a  misjoinder  as  to  be  fatal  on  this 
motion.^  So  a  declaration  contained  counts  in  trover  and  tres- 
pass for  the  same  goods,  the  causes  of  action  being  alleged  to  be 
the  same.  The  latter  count  further  averred,  that  the  plaintiff 
was  at  the  time  in  the  peaceable  possession  of  the  goods  in  a  store 
kept  by  her  for  their  manufacture  and  sale,  and  that  the  defend- 
ant, by  forcibly  entering  and  taking  possession  of  the  store  and 
seizing  the  goods,  stopped  her  business  for  a  long  time,  and  caused 
her  great  expense  in  procuring  other  goods.  Held,  this  was 
merely  matter  of  aggravation,  and  the  cause  of  action  alleged  in  the 
latter  count  was  not,  by  reason  thereof,  different  from  that  alleged 
in  the  first  count,  so  as  to  cause  a  misjoinder  of  the  counts.^ 

§  65.  Trespass  is  the  common-law  form  for  recovery  of  mesne 
profits  in  case  of  disseisin  ;  but  the  statutory  law  has  often  changed 
tlie  mode  of  proceeding.     (See  Book  II.) 

§  66.  In  Delaware,  in  an  action  on  the  case  for  mesne  profits, 
with  a  count  in  trespass  for  injury  to  the  premises,  evidence  may 
be  given  of  such  injury.* 

§  67.  The  Code  of  Ohio  has  substituted  for  the  action  of  tres- 
pass for  mesne  profits  an  action  for  ^^  damages  for  withholding 
real  property  and  for  rents  and  profits."  Such  cause  of  action 
may  be  united  with  an  action  for  the  recovery  of  real  property. 
But  they  are  separate  causes  of  action,  and  should  be  separately 
numbered  and  stated  in  the  petition.^ 

§  68.  While  forcible  injuries  to  property  are  redressed  by  the 

^  Per  Merrick,  J.,  Holly  v,  Boston,  &c.        *  Belden  v.  Grannis,  27  Conn.  511. 
i8  Gray,  130.  •  Gooch  ».  Geery,  8  Har.  423. 

«  Crenshaw  w.  Moore,  10  Geo.  884.  '  McEinney  v.  McKinney,  8  Ohio  (H 

»  Carter  v,  Wallace,  2  Tex.  206.  S.),  423. 

*  WiUianu  o.  Bramble,  2  Md.  313. 
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actions  of  trespass  qu.  claus.  and  trespass  de  bon.  aspor.,  trespass 
is  also  the  remedy  for  violence  to  the  person^  or  ctssatUt  and  bat- 
tery ;  the  pleadings  in  which  may  therefore  be  most  properly  con- 
sidered in  the  present  connection,  (a) 

§  69.  In  an  action  for  an  assault,  the  day  is  immaterial ;  proof 
of  an  assault  on  any  day  before  action  is  sufficient.^ 

^  70.  The  allegation  of  alia  enormia  is  not  necessary .^ 

§  71.  Legal  and  natural  consequences  need  not  be  specially 
alleged.  Otherwise,  with  damages  of  a  different  description,  such 
as  loss  of  health,  or  destruction  of  clothing.^ 

§  72.  In  a  civil  action  for  rape,  an  allegation  is  sufficient,  that 
''  the  defendant  made  an  indecent  assault  upon  the  plaintiff,  and 
tlien  and  there  debauched  and  carnally  knew  her."  ^ 

§  73.  Where  there  is  but  one  count,  the  plaintiff  cannot  waive 
one  assault,  of  which  he  has  offered  evidence,  and  prove  an- 
other.^ And  evidence  is  admissible  only  of  the  number  of 
assaults  alleged  in  the  declaration.^ 

§  74.  Matters  in  justification,  or  which  might  be  pleaded,  can. 
not  be  given  in  evidence  under  the  general  issue  in  mitigation  of 
damages  \^  as,  that  the  beating  was  inflicted  byway  of  punishment 
for  misbehavior.^  But,  under  the  general  issue,  the  defendant,  in 
mitigation  of  damages,  may  rely  on  any  part  of  the  res  gestce^ 
even  though  a  justification,  if  properly  pleaded ;  .as  the  plaintiff 
cannot  be  surprised  by  evidence  of  what  passed  at  the  time.^  (i) 

>  Palmer  v.  Skillenger,  5  Har.  234 ;  Bel-       *  Gillon  v.  Wilson,  3  Monr.  217. 
]an  9.  Zimmerman,  18  Md.  255.  ^  Lair  v,  Abrams,  5  Blackf.  191. 

*  1  Chit.  Pi.  348.  '  Watson  v.  Christie,  2  B.  &  P.  224 

*  P>.  346.  Coming  v.  Coming,  2  Seld.  97. 

*  Koenig  v.  Nott,  2  Hill,  323.  »  Bingham   v.   Garaault,  Boll.   N.   P. 

*  SUQCe  0.  Pricket,  1  Camp.  473.  17 ;  2  Greenl.  £y.  71,  S  93. 

(a|    "If  two  persons  fight  in  France,  expectedlj  met   her  in  a  public  street, 

and  Iwth  happening  casa^ly  to  be  here,  where  his  relations  to  her  were  well  known; 

one  shoold    bring    an  action   of  assault  riding  with  a  roan  of  bad  character,  by 

aninst  th3  other,  it  might  be  a  doubt  whom  she  had  been  enticed  from  his  house 

whether  such  an  action  could  be  main-  about  a  year  before,  and  taken  to  a  house 

taioed  here ;  because  ...  it  must  be  laid  of  ill  fame,  kept  by  him,  and  where  she 

to  be  against  the  peace  of  the  king."    Per  had  since  lived  and  was  still  living ;  and, 

Ld.  Mansfield,  Fabrigas  v.  Mostyn,  Cowp.  in  the  sudden  impulse  of  the  moment,  he 

176.  strack  with  his  wfitp  at  the  man  in  ques- 

In  general,  however,  this  action  is  not  tion,  with  the  intention  of  hitting  him,  andt 

locaL  the  blow  accidentally  fell  on  her.    Held, 

(6)  The  answer  to  an  action  for  assault  the  answer  was  immaterial,  except  so  far, 

allied,  that  the  plaintiff  was  a  niece  and  as  it  showed  the  injury  to  be  an  accident ; 

adopted  daughter  of  the  defendant,  and  and  the  other  facts  were  inadmissible  even 

had  been  educated  and  supported  by  him ;  in  mitigation  of  damages.  The  court  make 

that,  immediately  before  the  assault,  he  un-  a  distinction  between  this  case  and  tha 
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§  75.  The  plea  of  son  assauU  demesne  is  a  sufficient  answer  to 
a  declaration  for  assault  and  battery,  though  the  latter  aver  per- 
sonal injuries  to  the  plaintiff,  showing  the  assault  to  have  been  of 
a  very  aggravated  character.  The  question,  whether  the  defend- 
ant used  an  excess  of  force  in  his  own  defence,  is  in  general  to  be 
determined  only  upon  the  evidence,  and  this  issue  is  raised  by  the 
replication  of  de  injurid.^  But  this  answer  must  show  that  the 
first  assault  justified  or  excused  the  other.^ 

§  76.  In  trespass,  for  a  simple  assault  and  battery,  a  plea  is 
sufficient,  that  the  defendant  moUiier  mantes  imposuity  &c.,  in  his 
reasonable  efforts  to  prevent  the  plaintiff  from  breaking  the  peace 
by  an  assault  upon  a  third  person.  Otherwise,  when  the  dec- 
laration alleges  extraordinary  or  aggravated  force.^ 

§  77.  Trespass,  for  that  the  defendant  ^'  assaulted  the  plaintiff, 
and  beat,  bruised,  pushed,  dragged,  and  pulled  about,  kicked,, 
wounded,  and  ill-treated  him,  and  then  knocked  down  and  pros- 
trated him  on  the  deck  of  a  certain  vessel,  and  then  hit  and 
struck  him  numerous  blows."  Plea,  ^^  as  to  the  assaulting,  beat- 
ing, and  ill-treating  "  the  plaintiff,  a  justification  by  the  defendant 
as  captain  of  a  vessel  on  board  of  which  the  plaintiff  and  others 
were  passengers,  and  alleging  that  the  plaintiff  made  a  great 
noise,  disturbance,  and  affray  on  board  the  said  vessel,  and  was 
then  fighting  with  another  person,  ^^  then  also  being  a  passenger 
in  and  on  boar'd  of  the  said  vessel,  and  whose  name  was  to  the 
defendant  unknown,"  and  was  striving  to  beat  and  wound  the 
said  person ;  wherefore  the  defendant,  as  such  captain,  to  pre- 
serve peace  and  order,  and  prevent  the  beating  and  wounding  of 
such  person,  gently  laid  his  hands  upon  the  plaintiff,  which  was 
tlie  trespass  complained  of.  Held,  the  plea  would  have  been 
good,  without  the  statement  that  the  person  with  whom  the  plain- 
tiff was  fighting  was  a  passenger,  &c. ;  that  such  statement  did 
not  necessarily  contain  matter  of  description,  and  consequently, 

1  Mcllen  V.  Thompson,  82  Verra.  407.  »  MeUen  v,  Thompson,  32  Venn.  407. 

2  Schlosser  v.  Fox,  14  Ind.  365. 

cited,  in  which  it  was  held,  that,  where  ma-  or  of  any  other  person,  at  any  time,  to 
terial  matter  is  informally  alleged,  or  mate-  commit  the  alleged  riolence  npon  her.  It 
rial  matter  is  omitted  in  a  pleading  other-  was  vircaally  disclaimed  by  his  answer, . .  • 
wise  formal,  if  the  party  does  not  demur,  that  she  was  the  object  to  which  the  blows 
but  goes  to  trial,  he  is  concluded  by  the  ...  were  aimed,  or  that  she  bad  in  any 
verdict.  manner  provoked  him  to  violence."  Corn- 
"  The  defendant  does  not  set  up  that  ho  ing  v.  Corning,  2  Seld.  97  ;  per  Jew- 
was  provoked,  by  any  act  of  the  plaintiff,  ett,  J.,  ib.  102. 
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require  proof;  and  that  the  knocking  down  and  prostrating  of 
the  plaintiff  was  alleged  as  a  distinct  trespass,  and  was  not  covered 
by  the  plea.^ 

§  78.  To  a  declaration  in  trespass  for  forcibly  ejecting  the  plain- 
tiff from  a  railroad  train,  the  defendant  pleaded  specially,  in  jus- 
tification, that  he  was  the  conductor  of  the  train ;  that  the  plain- 
tiff had  no  ticket,  and  refused  to  pay  his  fare ;  that  he  required 
the  plaintiff  to  leave  the  train,  and  thereupon  the  plaintiff  did 
leave  the  train  accordingly,  which  was  the  same  ejecting  com- 
plained of.  Held,  this  was  no  admission  of  the  alleged  trespass, 
and  the  pleas  were  therefore  bad,  as  amounting  only  to  the  gen- 
eral issue.' 

§  79.  If  the  declaration  contain  two  counts,  alleging  different 
assaults  and  batteries,  and  the  plea  justify  only  one,  the  plaintiff 
by  replying  de  injuridj  waives  the  benefit  of  one  of  the  counts,  and 
cannot  give  evidence  of  an  assault  and  battery  different  from  the 
one  justified.' 

§  80.  If,  to  a  declaration  for  an  assault  containing  but  one 
count,  a  justification  be  pleaded,  and  the  plaintiff  reply  de  injuridj 
he  cannot  introduce  testimony  relating  to  any  other  assault  than 
the  one  specified  in  the  plea.    He  should  new  assign.^ 

§  81.  If  son  assaalt  demesne  be  pleaded,  the  plaintiff  may, 
tinder  the  replication  de  injuridj  &c.,  prove  that  the  defendants 
battery  was  excessive,  without  specially  replying  the  excess.^ 

§  82.  The  declaration  averred  an  assault  on  the  plaintiff  ^^  while 
sitting  in  his  gig."  The  replication  represented  the  defendant  in 
fl^e  gig,  ^^  and  the  plaintiff  gently  laid  hands  on  him  and  put  him 
out/'  and  then  the  assault,  field,  this  was  not  a  departure ;  for 
both  allegations,  though  apparently  discrepant,  might  be  true,  as 
they  did  not  necessarily  refer  to  the  same  exact  point  of  time.^ 

§  83.  The  plea  to  assault  and  battery  was  son  assault  demesne^ 
which  the  replication  confessed  and  avoided.  The  rejoinder  sub- 
stantially reiterated  the  plea.  Held,  it  was  bad  for  not  traversing 
the  replication.^ 

^  83  a.  Under  the  plea  of  son  assault^  &c.,  and  the  replication 
de  injuridy  &c.,  the  burden  of  proof  is  on  the  defendant.^ 

1  Noden  &.  Johnson,  2  Eng.  L.  &Eq.  201.  *  McFarland  v.  Deane,  1  Cheyes,  64. 

'  Blood  p.  Adams,  .33  Verm.  52.  ^  Ibid. 

'  Berry  v.  Borden,  7  Blackf.  884.  "  Crogate's  case,  8  Co.  66  ;  Timothy  v. 

*  Carpenter  v.  Crane,  5  ib.  1 19.  Simpson,   1  Cr.,  M.  &  R.   757  ;  Gay  v. 

*  Fisher  v.  Bridges,  4  ib.  148.  Eitchiner,  2  Str.  127. 
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§  84«  The  replication  puts  in  issue  only  the  allegations  of  the 
plea.  Hence  the  plaintiff  cannot,  under  it,  prove  new  facts  show- 
ing that  the  plea,  though  true,  is  not  a  justification.  As  that  the 
defendant,  being  in  his  house,  abused  his  family  and  refused  to 
leave ;  and,  upon  the  plaintiff's  gently  laying  hands  on  him  to  put 
him  out,  furiously  assaulted  and  beat  him.^  So  under  this  repli- 
cation to  a  plea,  that  the  acts  were  done  in  defence  of  the  master 
of  the  defendant,  the  plaintiff  cannot  Justify  his  own  assault 
upon  the  master.^ 

§  85.  If  a  party  justify  a  trespass  upon  a  slave  upon  the  ground 
that  he  was  a  patrol,  and  the  plaintiff  reply  that  the  punishment 
was  excessive ;  the  replication  admits  the  justification  as  alleged, 
and  precludes  the  plaintiff  from  offering  any  evidence  to  disprove 
it.8 

§  86.  In  trespass  for  ejecting  the  plaintiff  from  a  railroad  sta- 
tion, where  the  defence  is  that  it  was  rightfully  done,  the  replica- 
tion, setting  up  the  purchase  of  a  ticket,  and  that  the  plaintiff 
was  waiting  in  the  station  to  take  a  train,  must  allege  that  tlie 
train  was  expected  soon  to  leave.  But  not,  necessarily,  that  the 
plaintiff  went  into  the  station-house  for  the  purpose  of  travelling 
upon  the  cars,  if  it  appear  that  such  purpose  was  formed  after 
his  entry  and  before  the  assault.^ 

§  87.  In  trespass  for  assault  and  battery,  the  declaration  con- 
tained only  one  count,  and  the  pleas  were,  1.  Not  guilty;  2. 
Son  assault  demesne.  The  plaintiff  new  assigned,  and  the 
defendant  pleaded  not  guilty  to  the  new  assignment.  Held,  the 
plaintiff  was  not  obliged  to  prove  two  trespasses ;  but  only  a  tres- 
pass differing  from  that  justified,  and  agreeing  with  the  new 
assignment.^ 

^  King  V.  Phippard,  Garth.  280.  '  Tomlioson  v,  Damall,  2  Head,  538. 

'  Webb6r  v.  Liversuch,  Peako's  Add.  *  Harris  i;.  StevenB,  31  Verm.  79. 

Gas.  51 ;  ace.  Sayro  v.  Rockford,  2  W.  Bl.  ^  West  v.  Bousseau,  7  Biackf.  450. 
1165. 


CH.  VI.]  ACTION  ON  THE  CASE,  INCLUDING  TROVEB.  226 


CHAPTER    VI. 

PLEADING  IN  THE  ACTION  ON  THE  CASE,  INCLUDING  TROVER. 

1.  General  rule  ;  nature  of  the  action.  10.  Negligence;  declaration. 

S.  Nuisance,  negligence,  and  conversion.  18.  Subseqaent  pleadings. 

So.  Nnisance;  distinction  from  trespass;  19  a.  Conversion;  trover  and  case. 

declaration.  20.  Declaration, 

r.  Subsequent  pleadings.  26.  Subsequent  pleadings. 

§  1.  Analogous  to  the  action  of  trespass  is  that  of  trespass  on 
the  eascj  or,  as  it  is  more  commonly  termed,  the  action  on  the  case. 

§  1  a.  Although  an  action  be  described  in  the  writ  as  trespass 
on  the  case,  yet,  if  the  declaration  show  a  cause  of  action  of  tres- 
pass de  bon.,  the  plaintiff  amy  require  the  action  to  be  so  consid- 
ered.^ "  The  declaration  ought  not  in  general  to  state  the  injury 
to  have  been  committed  vi  et  armis,  nor  should  it  conclude  contra 
pacem,  in  which  respects  it  principally  differs  from  the  declaration 
in  trespass.  In  other  points  the  form  of  the  declaration  depends 
on  the  particular  circumstances  .  .  .  and  consequently  there  is 
greater  variety  in  this  than  in  any  other  form  of  action."  ^ 

§  1  6.  In  an  action  on  the  case  against  a  surgeon  for  unskil- 
fally  performing  an  operation,  a  count  may  be  joined,  averring 
that  he  maliciously  pretended  that  he  would  improve  the  appear- 
ance of,  and  restore,  the  eye  of  the  plaintiff,  with  the  intent  to  de- 
fraud her  of  her  money .^ 

§  1  V.  Tlie  rules  of  pleading  in  this  action  are  comparatively 
few  and  simple.  ^^  An  action  upon  the  case  is  founded  upon  the 
mere  justice  and  conscience  of  the  plaintiff's  case,  and  is  in  the 
nature  of  a  bill  in  equity,  and,  in  effect,  is  so.  Whatever  will,  in 
equity  and  conscience  according  to  the  circumstances  of  the  case, 
bar  the  plaintiff's  recovery,  may,  in  this  action,  be  given  in  evi- 
dence, because  the  plaintiff  must  recover  upon  the  justice  and 
conscience  of  his  case."  ^    ^^  The  plea  ...  is  usually  the  genera 

1  The  White,  &c.  v,  Dow,  1  Cart  141.  *  Per  Lord  Mansfield,  Bird  v,  Randall 

s  1  Chit.  PI.  147.  3  Burr.  1353. 

*  CadweU  r.  FarreU,  28  lU.  438. 
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issue,  not  guilty ;  and  under  it  (except  in  an  action  for  slander 
and  a  few  other  instances)  any  matter  may  be  given  in  evidence, 
but  the  Statute  of  Limitations."  ^ 

§  2.  We  shall  hereafter  consider  the  specific  injuries  for  which 
this  action  is  the  prescribed  remedy.  In  the  present  connection 
it  may  be  stated,  that,  in  general,  it  is  brought  either  for  nuisance, 
negligencBy  or  conversion, 

2  a.  As  we  have  already  seen  (Chap.  IV.)  >  ^^^  points  of  distinc- 
tion between  case  and  trespass  are  often  very  nice.  They  are 
illustrated  by  a  recent  decision  in  Massachusetts,  relating  to  an 
action  for  nuisance. 

§  3.  Declaration,  that  the  plaintiff  was  lawfully,  possessed  of  a 
certain  close,  and  the  defendant, "  well  knowing  the  premises, 
wrongfully  and  injuriously  kept  and  continued  a  building  project- 
ing and  overhanging  the  plaintiff's  said  close,  and  before  then 
wrongfully  erected  and  built,  projecting  as  aforesaid,  for  a  long 
space  of  time."  Held,  an  action  of  tort  for  a  nuisance,  and,  the 
plaintiff  having  prevailed,  that  the  defendant  could  not  except  to 
an  order  of  court  entering  judgment  that  it  be  abated. '  The 
court  remark  in  reference  to  this  declaration :  ^^  It  has  not  the 
peculiar  characteristics  of  an  action  of  trespass.  •  •  •  There  is  no 
allegation  that  the  wrong  or  injury  was  conmiitted  '  with  force 
and  arms '  or  '  forcibly.'  It  may  be  that  an  action  of  trespass 
might  have  been  brought  for  the  erection  and  continuance  of  the 
structure  •  .  .  and  that,  on  proof  of  the  plaintiff's  title,  and  of 
the  facts  and  circumstances  •  •  .  such  action  would  be  the  only 
appropriate  and  proper  remedy.  But  that  is  not  the  question 
before  us  on  this  record.  We  are  not  called  on  to  decide  a  ques- 
tion of  variance  •  •  .  but  only  to  determine  the  nature  of  the 
action."  2  « 

8  a.  In  another  recent  case,  where  a  declaration  in  case  at 
leged  that  a  railroad  engine,  by  the  negligence  of  the  defendants' 
servants,  was  run  upon  the  intestate,  whereby  he  was  killed,  the 
court  remark :  ^^  The  defendants  •  .  •  urge  that,  as  the  action  is 
case,  consequential  damages  are  necessary  as  the  gist  of  the  action, 
while  there  are  none  here  alleged,  inasmuch  as  the  plaintiff's  in- 
testate was  killed  instantly.  .  .  .  Although  the  form  of  action  is 
case,  as  it  must  be,  of  course,  if  the  defendants  are  liable  at  all 

1  1  Chit.  PI.  147.  s  Codman  v.  Evans,  7  AUeo,  431 ;  per 

Bigelow,  C.  J.,  ib.  433. 
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•  •  .  the  injury  is  none  the  less  direct  and  positive  than  if  tres- 
pass was  the  form."  ^  And  the  declaration  need  not  show  that  the 
plaintiff  has  a  freehold  estate  in  the  premises  affected  by  the 
nuisance ;  but  it  is  enough  that  he  is  in  possession.^ 

§  4«  It  is  not  necessary  to  give  a  local  description  to  the  nui- 
sanccy  in  an  action  on  the  case  for  diverting  the  water  of  a  naviga- 
tion ;  and  therefore  if  it  be  doubtful  whether  the  place,  where 
such  navigation  is  s'tated  to  be,  is  laid  in  tlie  declaration  as  a 
venue  or  as  local  description,  it  will  be  referred  merely  to  venue, 
and  need  not  be  proved  to  be  at  such  a  place  ;*  but  it  is  sufficient 
if  it  be  at  any  other  place  within  the  county.^ 

§  r>.  Where  the  count,  in  an  action  of  nuisance,  alleged  that  the 
nuisance  was  bebta  the  plaintiff's  land,  and  the  proof  was  that  it 
was  adjoining  and  on  the  plaintiff's  land ;  held,  the  variance  was 
&tal.« 

§  6.  In  case  for  the  disturbance  of  a  ferry,  a  count,  alleging  that 
the  plaintiffs  were  entitled  to  a  certain  ferry  across  the  Thames, 
and  that  the  defendant  conveyed  passengers  and  goods  across  the 
river  near  to  the  plaintiffs'  ferry,  and  that,  by  reason  thereof,  the 
plaintiffs  lost  profits,  and  were  prejudiced  and  disturbed  in  the 
possession  and  profit  of  their  ferry ;  was  held,  after  verdict  for  the 
plaintiffs,  to  disclose  a  sufficient  cause  of  action.^ 

§  7.  To  a  declaration  in  case  for  an  injury  arising  from  smoke 
issuing  out  of  the  defendant's  factory  chimneys,  the  defendant 
justified  under  a  prescriptive  right.  This  plea  was  traversed, 
and  the  plaintiff  new  assigned.  It  was  proved  that  one  of  the 
chimneys  had  been  erected  for  more  than  twenty  years.  Held, 
upon  the  issue  raised  by  the  traverse,  the  defendant  was  en- 
titted  to  the  verdict.®  The  remarks  of  the  judges  will  show  the 
particular  grounds  of  the  decision:  ^^If  this  were  an  action  of 
trespass  and  this  a  plea  of  justification,  it  would  not  be  sufficient 
to  entitle  the  plaintiff  to  recover,  because  a  justification  being 
pleaded,  the  defendant  would  have  a  right  to  apply  that  justifica- 
tion to  the  trespass  proved ;  and  then,  if  there  were  any  excess, 
the  plaintiff  ought  to  have  new  assigned.  .  •  •  But  it  is  said,  that 
there  is  a  distinction  between  an  action  of  trespass  and  an  action 


^  Fer  Ellsworth,  J.,  Murphj  p.  K.  T.,  *  Brown  v.  Woodworth,  5  Barb.  550. 

4c  90  Conn.  187.  »  Blacketer  v.  Gillett,  9  Com.  B.  26. 

*  Comes  V,  llarris,  1  Conut.  223.  *  Bennett  v,  Thompson,  37  Eng.  L.  & 

>  Henejr,  &c.  v.  DooglM,  2  £aat»  497.  £q.  51. 
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like  this  upon  the  case ;  and  that  as  the  action  upon  the  case 
stood  formerly,  the  plaintiff  was  not  bound  to  prove  the  whole  of 
the  declaration.  But  since  the  new  rules  a  party  relying  upon 
an  easement  must  plead  that  specially,  which  makes  it  the  same 
as  trespass.  .  .  .  We  must  consider  this  as  an  action  of  trespass 
to  which  a  plea  of  justification  is  pleaded  and  proved  .  .  .  other- 
wise the  plaintiff  might  recover  for  the  whole  .  •  •  whereas  .  .  . 
as  to  part  the  defendant  was  justified."  ^  ^^  The  defendants  plead 
that  they  had  an  easement  for  the  smoke,  and  this  easement  is 
traversed  and  foun'd  for  the  defendant  [s].  .  .  •  The  replication 
traverses  the  easement ...  as  to  some  part  of  the  subject-matter ; 
and  if  it  had  said  that  they  had  a  right  to  an  easement  for  the 
smoke  from  the  four  chimneys,  that  would  have  been  divisible, 
but  they  only  claim  an  easement  as  to  one,  and  that  being  trav- 
ersed is  found  for  the  defendants."  ^ 

§  8.  In  an  action  for  a  nuisance  originally  brought  on  the  1st 
of  April,  but  the  declaration  in  which  had  been  amended  under 
a  judge's  order  by  making  it  the  19th  of  April,  the  defendant 
pleaded,  except  as  to  alleged  grievances  committed  by  him  before 
April  15,  not  guilty,  and  paid  money  into  court  in  respect  of  the 
grievances  before  that  date.  A  rule  to  show  cause,  why  these 
pleas  should  not  be  struck  out  or  amended,  was  refused.^ 

§  9.  In  trespass  on  the  case  for  destroying  the  plaintiff's  com- 
mon in  six  acres,  a  justification,  in  three  acres  only,  is  ill.^ 

§  9  a.  A  statute  provided  as  follows  ;  "  The  'plaintiff  may 
unite  injuries  with  or  without  force  to  the  person ;  injuries  with 
or  without  force,  to  the  property,  &c.  But  the  causes  of  action 
.  .  .  must  belong  to  one  only  of  these  classes."  Under  this 
statute,  injuries  both  to  person  and  property,  from  an  act  of 
negligence,  may  be  joined  in  the  same  complaint.  *^  The  plaintiff 
has  not  united  several  causes  of  action.  .  .  •  He  has  stated  only 
one.  .  .  .  The  legislature  .  •  •  must  have  had  reference  to  the 
causes  of  action  as  they  were  then  bounded,  limited,  and  defined 
by  the  common  law.  .  .  .  This  167th  section,  instead  of  severing 
causes  of  action  .  .  .  was  intended  to  lessen  €uits,  by  allowing  the 
plaintiff  to  bring  into  the  same  suit  any  number  of  assaults  com- 
mitted upon  distinct  and  independent  occasions.    And  so  he  may 

1  Per  Coleridge^^J.,  ib.  53.  '  Foantain  v.  Chamberlain,  37  Eog.  U, 

«  Per  Crompton*  J.,  ib.  &  Eg.  260. 

«  Mosse  V.  Bennett,  8  Hod.  ISO,  lU. 
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join  in  the  same  action  with  assault  and  battery,  any  other  injury 
to  the  person.  .  •  .  The  Code  does  not  abolish  .  •  .  the  causes  of 
action  •  .  .  nor  .  .  .  define  what  shall  constitute  a  cause  of  ac- 
tion •  .  .  The  69th  section  has  abolished  the  forms  of  the  action , 
but  it  leaves  .  .  .  the  causes  as  they  were." ' 

§  10.  A  declaration  for  negligence,  generally,  is  held  good.^  So 
it  is  not  necessary  to  aver  groBs  negligence.  When  the  right  of 
recovery  depends  on  the  degree  of  negligence,  it  is  a  matter  of 
proof,  and  not  of  pleading.^  In  actions  for  personal  injuries,  re- 
sulting from  negligence,  it  is  sufficient  to  allege  in  general  terms 
that  the  injury  was  occasioned  by  the  carelessness  of  the  defend- 
ant, witliout  settiog  forth  the  circumstances  to  show  it.  An  alle- 
gation of  the  extent  of  the  injury,  and  of  the  manner  in  which 
it  was  inflicted,  is  sufficient.  Thus  a  petition  by  an  administra- 
trix, alleging  that  the  defendant,  by  means  of  his  wilful  neglect, 
shot  and  killed  her  said  husband,  to  her  great  damage,  &c.^ 

§  10  a.  It  is  held  that  a  declaration  in  case,  alleging  both  negli- 
gence and  malice,  is  sustained  by  proof  of  the  former  alone.'^  So  a 
complaint,  that  the  defendants'  reservoir,  by  reason  of  some  fault 
in  its  construction,  or  some  carelessness  and  mismanagement  on 
the  part  of  the  defendants,  broke  away,  &c.,  is  good  under  the 
practice  of  California.  Negligence  in  the  construction  and  m  the 
management  need  not  be  set  out  as  distinct  causes  of  action,  in 
distinct  counts.^ 

§  10  6.  In  an  action  for  injury  caused  by  the  careless  driving  of 
a  servant,  the  court  refused  an  order  for  particulars  of  the  injury  J 

§  11.  In  declaring,  under  the  Code  of  Alabama,  for  neglecting 
to  use  due  diligence  in  the  collection  of  a  judgment,  out  of  the- 
proceeds  of  which,  when  collected,  the  defendant  had  promised  in 
writing  to  pay  a  specified  amount ;  it  is  not  necessary  to  aver  in 
what  respect  he  had  failed  to  use  due  diligence ;  an  allegation, 
that  "  he  has  fdled  and  omitted  to  do  so  from  mere  neglect,"  is 
sufficient.^ 

§  11  a.  Declaration,  that  the  defendant  had  received  money  and 


^  Howe  9.  Peckham,  10  Barb.  656 ;  per  *  Pantont;.  Holland,  17  Johns.  92. 

Kaaon,  J.,  ib.  658.  *  Hoffman  v.  Tnoliunne,  &c.  10  Cal. 

*  Indianapolis,  &c.  v.  Keeley,  23  Ind.  413. 

133.  7  Wicks  Vi  Macnamara,  3  Horl.  &  N*. 

*  Chicago,  &c  v.  Carter,  20  111.  890.  568. 

«  Chiles  V.  Drake,  2  Met   (Ky.)  146;  **  Gliddon  v.  McKinsti?,  95  Ala.  24^6.. 
Strain  v.  Strain,  14  111.  368. 
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given  his  receipt  therefor  to  the  plaintiff,  specifying  that  certain 
land  was  to  be  entered  therewith  ;  that,  relying  on  the  assurance 
of  the  defendant,  the  plaintiff  had  conveyed  the  same  to  B,  for 
whose  use  the  action  was  brought,  and  that  since  that  time  one  6 
had  entered  the  land.  The  defendant  demurred,  for  the  reason 
that  it  did  not  appear  that  the  plaintiff  had  been  dispossessed,  nor 
that  the  original  receipt  had  been  assigned  to  B,  nor  whether  be 
had  given  a  warranty  deed  to  B.  Held,  these  facts  n^ed  not 
appear ;  that  the  gravamen  of  the  action  was,  that,  by  the  defend- 
ants neglect  to  enter  the  land,  the  plaintiff  had  never  had  any 
title  or  possession  ;  and  that,  though  suing  for  the  use  of  B,  B's 
claims  need  not  appear,  as  the  nature  of  them  could  not  affect  the 
right  of  the  plaintiff  to  maintain  the  action.^ 

§  11  b.  The  second  count  of  a  declaration  stated  that  a  mes- 
suage and  land,  the  reversion  whereof  belonged  to  the  plaintiflF, 
were  supported  by  the  land  adjoining ;  yet  the  defendant  wrong- 
fully and  negligently  dug  and  made  excavations  in  the  land  ad- 
joining, without  sufficiently  shoring  the  messuage  and  land,  and 
thereby  deprived  them  of  their  support,  whereby  they  sank  and 
were  injured.  The  third  count  stated,  that  the  plaintiff,  by  reason 
of  her  said  interest  in  the  messuage  and  land,  was  entitled  to 
have  the  messuage  supported  laterally  by  certain  land  adjoining ; 
yet  the  defendant  wrongfully  and  negligently  dug  and  made  divers 
excavations  in  the  land  adjoining,  without  sufficiently  shoring  the 
said  messuage  and  land,  and  thereby  deprived  the  messuage  of 
the  support  to  which  the  plaintiff  was  so  entitled,  whereby  the 
messuage  and  land  sank  and  were  injured.  Held,  the  second 
count  was  good,  although  it  did  not  allege  any  right  to  support; 
for,  as  it  did  not  appear  that  the  defendant  was  the  owner  of  the 
adjoining  land,  he  must  be  taken  to  be  a  stranger  and  a  wrong- 
doer.   Also,  that  the  third  count  was  good.^ 

§  12.  More  especially,  in  a  count  for  negligence,  the  particu- 
lars in  which  such  negligence  consisted  are  not  required,  where 
they  lie  more  properly  in  the  knowledgie  of  the  adverse  party.* 
And  any  defect  in  this  respect  will  be  cured  by  verdict.  Thus,  in 
an  action  against  an  attorney,  for  negligence,  it  was  alleged  that 
"  the  defendant  did  obtain  judgment  for  the  plaintiff,  on  said 
notes  and  accounts,  and  did,  without  the  consent  of  the  plaintiff, 

^  Scott  V.  Granger,  3  Clarke  (Iowa),  447.        >  Eldridge  v.  Long  Island,  &c  1  Saodf. 
'  Bibby  v.  Carter,  4  Hurl.  &  N.  153.  89. 
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and  contrary  to  liis  express  directions,  undertake  to  settle  and  adjust 
such  claims  with  said  P.,  and  did  not  follow  the  instructions  of 
the  plaintijQF;  but  so  carelessly  and  negligently  conducted  the  said 
trust,  that  the  said  debt  has  never  been  paid  or  collected,  and  the 
plaintiff  has  wholly  lost  the  attachment,"  Ac.  On  motion  in 
arrest  of  judgment,  held,  that,  if  the  declaration  was  defective, 
in  not  setting  out  any  specific,  particular  act  of  negligence,  the 
defect  was  cured  by  the  verdict.^ 

§  12  a.  But  a  declaration  against  a  city,  that  they  wrongfully 
suffered  a  street  to  be  out  of  repair,  and  wrongfully  suffered  water 
to  run  on  to  the  plaintiff's  land,  does  not  show,  as  it  should,  that 
it  is  from  negligent  want  of  repair  that  the  water  is  suffered  to 
run  on  the  plaintiff's  laud.^  So,  in  case  against  an  attorney  for 
negligence,  the  declaration  alleged  a  retainer  to  examine  a  title, 
and  to  cause  and  procure  an  estate  in  fee-simple  to  be  conveyed 
to  the  plaintiff,  and  alleged  as  a  breach  that  the  attorney  advised 
the  plaintiff  to  purchase  without  having  an  unincumbered  title. 
Held,  the  existence  of  incumbrances  did  not  disturb  the  fee,  and 
the  retainer  as  alleged  was  not  broad  enough  to  cover  the  breach. 
Also,  that  the  declaration  should  state  what  the  incumbrances 
were.*  So  in  an  action  to  recover  money,  which  was  advanced  on 
cotton,  received  and  stored  by  the  plaintiff,  and  destroyed  by  fire 
before  repayment  of  the  advance,  without  his  fault  or  negligence ; 
all  these  facts  should  be  averred  in  the  petition,  and  not  merely 
an  advance  and  promise  of  repayment.^  So  an  allegation  in  a 
suit  against  a  constable,  that  the  plaintiff  ^'  believes  the  defendant 
has  collected,  &c. ;  if  he  has  not,  it  is  his  own  neglect,"  is  insuf- 
ficient. A  constable  is  liable  for  failure  to  collect  a  debt,  when 
by  proper  diligence  he  might  have  collected  it ;  but  an  averment 
that,  ^^  if  be  did  not  collect  it,  it  was  his  own  fault,"  does  not 
bring  the  case  within  the  above  provision.^ 

§  18.  Where  the  plaintiff  sues  to  recover  the  value  of  horses 
shipped  on  the  defendants'  boat,  and  alleged  to  have  died  of  a 
disease,  contracted  in  consequence  of  the  negligence  and  want  of 
skill  of  those  in  charge  of  the  boat,  in  removing  the  horses  from 
one  part  of  the  boat  to  another ;  under  the  general  denial,  it  is 
competent  for  the  defendants  to  give  in  evidence  all  circumstances 

1  Wilson  V.  Coffin,  2  Cash.  316.  *  Grimes  v,  Haj^ood,  19  Tex.  246. 

>  Montgomery  v.  Gilmer,  33  Ala.  116.  >  Walters  v.  Chinn,  1  Met.  (Ey.)  499. 

>  Elder  v.  Bc^ardns,  HUl  &  Denio,  116. 
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going  to  relieve  the  act  of  removal  of  the  character  of  a  tortious 
violation  of  the  contract  between  the  parties,  by  assigning  a  rea- 
sonable necessity  for  such  removal.^ 

§  14.  An  answer  to  a  complaint  for  injury  caused  by  the 
negligence  of  the  defendant's  agents,  which  denies  every  allega- 
tion in  the  complaint,  but  does  not  allege  that  the  injury  was  done 
by  other  persons,  who  were  responsible  therefor,  and  not  the  de- 
fendant, puts  in  issue  his  liabiUty.^ 

§  15.  It  is  a  good  answer  to  a  complaint  for  negligently  leaving 
building  materials  on  the  highway,  which  alleges  the  defendant's 
right  so  to  leave  them,  and  the  negligence  of  the  plaintiff  in 
driving  carelessly  upon  them.^ 

§  16. -The  plaintiff  in  an  action  on  the  case,  instituted  before 
the  new  (Missouri)  Code  of  Practice,  alleged  that  the  defendant, 
on  a  specified  day  of  the  month,  not  naming  the  day  of  the  week, 
wrongfully  and  negligently  set  fire  on  his  own  land,  which  ex- 
tended to  the  plaintiff's  land,  and  burned  his  fence.  At  the  trial, 
he  brought  to  the  notice  of  the  court,  that  the  specified  day  of 
the  moilth  was  Sunday,  and,  the  act  being  unlawful,  the  defendant 
was  responsible  for  all  the  consequences.  Held,  under  this  deo- 
laration,  that  ground  of  recovery  could  not  be  made  available.^ 

§  17.  Declaration  against  the  defendants,  ship-owners,  for  neg- 
ligently and  carelessly  stowing  salt-cake,  whereby  it  sustained 
damage.  Fourth  plea;  that  the  damage  complained  of  arose 
from  the  salt-cake  being  delivered  by  the  plaintiffs  in  bulk  and 
not  in  casks,  and  being  shipped  by  the  plaintiffs  in  bulk,  and  con- 
sequently stowed  by  the  defendants  in  bulk,  and  not  in  casks,  and 
between  and  amongst  other  goods ;  and  that  the  same  was  stowed 
in  the  manner  in  which  the  same  was  actually  stowed,  with  the 
knowledge,  and  by  the  direction  and  license  of  the  plaintifl^  to 
the  defendants  given  before  and  during  such  stowage,  &c.  Held, 
this  plea  did  not  amount  to  an  allegation,  that  the  negligent 
stowage  took  place  by  the  authority  of  the  plaintiffs,  and  was  no 
answer  to  the  action.^ 

§  18.  Fifth  plea  ;  that  salt-cake  was  a  corrosive  substance, 
trotting  casks  and  other  substances  being  in  contact  with  it,  which 

1  Elliot  V.  Steamboat,  &c  12  La.  An.  *  Martin  v.  Miller,  SO  Mib.  391. 

'212.  >  Hutchinson  v.  Onion,  5  C  B.  (N.  S.) 

>  Schnlar  v.  Hudson,  &c.  38  Barb.  653.  149. 
*  Wood  v.  Mears,  12  Ind.  515. 
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the  plaintiffs  knew,  but  which  the  defendants,  without  any  default 
on  their  part,  did  not  know,  and  could  not  reasonably  be  expected 
to  know,  until  after  the  happening  of  the  damage ;  that  it  was  the 
datj  of  the  plaintiffs  to  have  informed  the  defendants  of  the  de- 
structive nature  of  salt-cake,  in  order  to  its  proper  and  safe  stow- 
age by  them  ;  that  the  plaintiffs  did  not  so  inform  the  defendants, 
or  ascertain  that  they  were  so  informed,  but,  on  the  contrary, 
negligently  delivered  the  salt-cake  to  the  defendants  in  bulk,  and 
thereby  and  otherwise  represented  to  the  defendants  and  induced 
them  to  believe,  and  they,  did  reasonably  believe,  that  the  said 
salt-cake  might  be  placed  in  contact  with  casks,  &c. ;  that,  under 
this  reasonable  belief,  and  induced  as  aforesaid,  the  defendants 
stowed  the  said  salt-cake  in  contact  with  and  between  and  amongst 
casks  of  salt  provisions,  being,  as  they  reasonably  believed,  a  safe 
and  proper  mode  of  stowing  the  same ;  and  that  afterwards,  and 
without  default  of  the  defendants,  tlie  said  salt-cake  corroded, 
rotted,  and  destroyed  the  said  casks,  and  the  hoops  thereof,  and 
the  brine  therefrom  damaged  the  salt-cake,  and  caused  the  default 
in  the  delivery  thereof  complained  of  in  the  declaration.  Repli- 
cation :  that  salt-cake  is  an  article  of  merchandise  well  known 
in  trade  and  commerce,  and  the  nature  and  properties  of  which 
are  well  known  in  trade  and  commerce,  and  is  an  article  of  mer- 
chandise commonly  carried  in  ships,  and  the  nature  and  proper- 
ties of  which  are  commonly  and  well  known  to  persons  carrying 
on  the  trade  and  business  of  carriers  by  water,  and  that,  at  the 
time  of  the  shipment,  the  defendant  well  knew  that  the  goods 
were  salt-cake.  Held,  that  the  fifth  plea  was  good,  and  the  repli- 
cation no  answer  to  it ;  for,  if  the  defendants'  ignorance  arose 
from  the  wilful  misrepresentation  of  the  plaintiffs,  such  -  igno- 
rance was  justifiable.^ 

§  1 9.  A  demurrer  to  a  declaration  admits  the  facts  alleged,  for 
the  sole  purpose  of  raising  the  question  of  law  whether  the  dec- 
laration presents  a  cause  of  action.  Upon  a  hearing  in  damages, 
after  the  overruling  of  a  demurrer,  the  case  stands,  with  refer- 
ence to  the  evidence  necessary  for  the  plaintiff  and  admissible  for 
the  defendant,  precisely  as  it  would  have  stood  upon  a  default. 
In  the  absence  of  proof  of  actual  damage  on  such  a  hearing,  the 
plaintiff  is  entitled  to  nominal  damages  only.   And  the  admissions 

1  5  C.  B.  (N.  S.)  149. 
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of  the  demurrer  are  applicable  even  to  the  principal  wrongful  act, 
only  in  its  relation  to  the  question  whether  there  is  a  cause  of  ao- 
tion,  and  not  at  all  in  its  relation  to  the  question  of  damages.  Where, 
tlierefore,  in  an  action  on  the  case  for  damages  caused  bj  the  neg- 
ligent acts  of  the  defendant,  the  plaintiff  had  alleged  in  detail 
sundry  acts  of  the  defendant  going  to  constitute  the  principal 
wrongful  act ;  held,  it  was  incumbent  upon  him,  on  such  a  hear- 
ing in  damages,  to  prove  these  facts,  and  the  defendant  might  intro- 
duce evidence  in  contradiction,  and  might  show  that  wrongful 
acts  of  the  plaintiff  himself  entered  into  the  transaction,  and  tliat 
some  portion  of  the  damage  claimed  was  attributable  thereto.^ 

§  19  a.  Trover,  the  action  brought  for  the  injury  of  conversion, 
is  technically  an  action  on  the  case.  Case  and  trover  may  be 
joined  in  different  counts  in  the  same  declaration.^  It  is  some- 
times necessary,  however,  to  distinguish  one  from  the  other.  Thus 
a  count  alleging  that  under  a  contract,  by  which  the  defendant 
hired  a  slave  from  the  plaintiff,  to  be  used  and  employed  as  a  cook 
in  a  specified  city,  it  became  the  defendant's  duty  to  employ  the 
slave  there  in  that  capacity,  and  not  otherwise  or  elsewhere ;  that 
the  defendant,  disregarding  his  duty  in  that  behalf,  employed 
said  slave  as  a  field-hand  on  a  plantation ;  and  that  by  means 
thereof  said  slave  died,  and  was  wholly  lost  to  the  plaintiff;  is  a 
count  in  trover  and  not  in  case.^  So  in  New  York,  a  conversion 
and  a  breach  of  duty  are  distinct  causes  of  action,  and  therefore 
proof  of  one,  under  an  allegation  of  the  other,  is  a  fatal  variance, 
not  to  be  cured  under  the  Code  by  amendment.*  (a)  The  re- 
marks of  the  court  explain  the  nature  of  the  case,  the  grounds  of 
distinction  between  these  causes  of  action,  and  the  proper  limita- 
tions'in  construing  the  statute  referred  to :  "An  action  for  con- 
version will  not  lie  against  an  agent,  for  selling  under  the  price 
fixed,  .  .  .  else  the  purchaser  would  get  no  title.  No  one  .  .  . 
would  pretend  that  the  purchaser  did  not  get  a  good  title."  .  .  . 
Therefore  "  the  sale  could  not  be  tortious.  ...  It  is  not  the  want 
of  authority,  but  the  exercise  of  it  contrary  to  the  measure  pre- 

^  Havens  v.  Hartford,  &0.28  Conn.  69.  *  Moore  v.   McKibbin,  33  Barb.  246; 

'^  Wilkinson  v.  Moselev,  SO  Ala.  562.         per  Johnson,  J.,  ib.  248. 
»  Ibid. 

(a)  Under  Ist  subdivision  of  f  107  of  the  a  claim  to  recover  back  freight  overpaid  on 
Code,  a  caase  of  action  against  a  carrier  the  same  goods.  Adams  p.  Binell,  28  Barb, 
for  waste  or  conversion  may  be  joined  with    382. 
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scribed,  which  constitutes  the  wrong.  ...  If  the  evidence  had 
proved  a  conversion  of  the  property  by  some  act  of  the  defendant 
other  than  that  alleged,  ...  it  would  have  been  a  variance,  and 
amendable  within  the  provisions  of  the  Code.  But  .  •  •  it  was 
just  the  case  of  a  failure  of  proof  of  the  allegation  of  the  cause 
of  action,  in  its  entire  scope  and  meaning.  Although  forms  of 
action  are  abolished  by  the  Code,  causes  of  action  are  not.  They 
remain  distinct  and  distinguishable  as  they  ever  were,  and  ever 
must  be,  while  legal  rules  regulate  the  conduct  and  dealings  of 
men  with  each  other."  But  in  an  action  by  the  reversioner, 
against  one  having  the  life-estate  and  another,  for  injuries  to  the 
inheritance  and 'reversion,  the  complainant  may  state  a  cause  of 
action  for  wrongfully  cutting,  removing,  and  converting  wood,  and 
also  a  cause  of  action  for  drawing  off  the  wood  which  had  been  cut, 
and  converting  it.  The  distinction  is  made,  that  these  causes  of  ac- 
tion, followed  by  averments  of  injury  to  the  inheritance  and  rever- 
sion, may  bo  united,  under  the  New  York  Code,  if  they  affect  all  par- 
ties to  the  action.  But  if  either  cause  of  action  is  against  only  one 
of  the  defendants,  it  cannot  be  united  with  that  against  both.^ 

§  20.  Trover  is  a  transitory  action,  and  the  venue  may  be  laid 
in  any  county,  even  though  the  conversion  were  committed  out  of 
the  jurisdiction  of  the  State  courts.^ 

§  21.  It  is  always  necessary  to  allege  the  time  of  taking  .the 
goods,  although  not  the  true  time.' 

§  21  a.  The  defendant  is  not  entitled  as  of  right,  under  the 
New  York  Code,  to  a  particular  statement  or  description  of  the 
goods.  But  the  ordering  of  such  a  statement  is  a  matter  in  the 
discretion  of  the  court.^ 

§•  21  b.  An  omission  to  aver  the  value  of  the  property  is  cured 
by  verdict.^  But  a  count,  not  stating  that  the  plaintiff  is  possessed 
of  the  thing  as  of  his  own  property,  is  defective,  and  not  cured  by 
verdict.^ 

§  22..  Wliere  trover  was  brought  by  trustees,  in  whom  the  Ipgal 
title  was  vested,  for  conversion  of  the  trust  property,  and  they 
alleged  in  their  declaration  that  they  sued  ^^  for  and  in  behalf"  of 
the  cesluis  que  trust;  held,  the  trustees  were  the  real  party 

^  Rodgen  v.  Rodgera,  II  Barb.  595.  *  Blackie  v,  Neilson,  6  Bosw.  681. 

*  Robinson   v.  Amutrong,  34  Maine,        ^  Carter  v,  Wallace,  8  Tex.  206. 
U5.  s  Sevier  o.  HolUday,  1  Hemp.  160. 

*  Glenn  v.  Harrison,  S  Harr.  1 ;  Dietna 
V.  Fuss,  8  Md.  14S.     . 
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plaintififs,  and  the  words  "  for  and  in  behalf,"  Ac,  were  sur- 
plusage.^ 

§  23.  A  declaration  in  troTer,  after  describing  a  promissory 
note  of  the  plaintiff's,  its  loss,  and  its  finding  bj  the  defendant, 
proceeded,  with  a  "  and  whereas  also,"  to  state  another  note,  its 
loss  and  finding  in  like  manner,  and  a  conversion  of  both  notes. 
The  defendant,  treating  it  as  containing  two  distinct  counts, 
demurred  to  the  first.  Held,  the  declaration  was  to  be  deemed 
as  containing  a  single  count,  and  was  good ;  and  the  words 
"  whereas  also "  might  be  treated  as  surplusage.^ 

§  24.  Where  the  only  cause  of  action  alleged  is  one  accruing  bj 
the  unlawful  conversion  of  the  property  when  the  plaintiff  owned 
it ;  the  plaintiff  cannot  avail  himself,  at  the  trial,  of  a  conversion 
by  the  defendant  when  another  person  was  owner,  and  before  sale 
of  the  property,  by  such  owner,  to  the  plaintiff.^ 

§  24  a.  If  the  complaint  admits,  that,  before  the  plaintiff  became 
entitled  to  possession  of  the  property,  it  had  been  seized  under  an 
attachment  issued  at  the  suit  of  the  defendant,  under  the  laws  of 
another  State,  but  does  not  show  nor  aver  that  the  attachment  was 
void,  either  absolutely  or  as  against  the  plaintiff;  the  defendant 
was,  upon  the  face  of  the  complaint,  justified  in  refusing  to  deUver 
possession  on  the  demand  of  the  plaintiff,  and  the  complaint  will 
be  held  bad  on  demurrer.* 

§  25.  In  trover,  ^^  it  is  not  usual  to  plead  any  other  plea  than 
the  general  issue,  not  guilty,  except  the  plea  of  the  Statute  of 
Limitations  and  a  release."  ^  Hence  under  the  general  issue,  in 
trover,  the  defendant  may  show  a  taking  of  the  animal  in  questiou 
as  a  distress,  damage  feasant.^ 

§  26.  A  complaint  alleged  that,  on  or  about  the  31st  day  of 
May,  1851,  the  complainant  was  possessed,  as  of  his  own  property, 
of  a  gold  watch,  of  the  value  of  $125,  and  lent  it  to  the  defend- 
ant for  four  days,  he  promising  that  within  said  time  it  should  be 
returned ;  that  the  defendant  knew  that  the  watch  was  the  prop- 
erty of  the  plaintiff,  but,  fraudulently  intending  to  defraud  him, 
had  not  delivered  it  to  the  plaintiff,  but  had  converted  it  to  his 
own  use.    Answer,  that  ^^  he  is  not  informed  and  cannot  state 

1  Schley  v.  Lyon,  6  Geo.  530.  *  Per  Bell,  C.  J.,  Drew  r.  Spanldiog, 

2  Oakley  v.  West,  1  Sandf.  96.  45'N.  H.  478. 
>  Bowman  v.  Eaton,  24  Barb.  528.  >  lb.  472. 

*  Fairbanks  v.  Bioomfield,  2  Dner,  d49« 
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whether  the  plaintiff,  on  or  about,  &c.,  was  possessed,  as  of  his 
own  property,"  of  a  gold  watch ;  and  a  specific  denial  that  "  on 
or  about  the  31st  day  of  May  the  plaintiff  did  leave  said  watch  as 
aforesaid  with  the  defendant  for  any  period,  with  the  promise  of 
the  defendant  to  return  it."  Also,  that  the  plaintiff  sold  the  watch 
to  the  defendant,  and  denial  of  all  unlawful  conversion  thereof. 
The  plaintiff,  in  reply,  denied  that  he  ever  sold  the  watch  to  the 
defendant.  Held,  the  allegation,  in  the  complaint,  that  the  watch 
was  lent,  was  material  and  issuable;  that  the  denial,  that  the 
plaintiff,  ^^  on  or  about  the  31st  day  of  May,"  &c.,  was  bad  in 
form,  being  a  negative  pregnant,  but  the  answer  negatived  the 
lending,  and  put  that  fact  in  issue ;  and,  as  no  objection  was  made 
to  the  informality,  that  was  waived;  that  the  allegation  in  the 
answer,  that  the  defendant  ^^  was  not  informed  and  could  not 
state,"  &C.J  was  not  warranted  by  the  Code ;  that  the  averment,  in 
the  answer,  of  a  sale  of  the  watch  was  not  a  denial  of  the  bail- 
ment, it  not  appearing,  from  the  pleadings,  that  the  sale  was  not 
subsequent  to  the  bailment ;  and  that  a  denial  of  all  ^^  unlawful 
conversion,"  was  not  a  denial  that  the  defendant  actually  con- 
verted the  property  to  his  own  use.* 

§  27.  In  trover,  the  defendant  pleaded  that  A,  being  lawfully 
possessed,  lost  the  goods,  which  came  into  the  hands  of  B,  and 
the  defendants,  as  servants  of  A,  took  them  from  B.  Held,  that, 
under  a  replication  de  injimdj  the  plaintiff  might  set  up  a  con- 
veyance from  A  to  the  parties  under  whom  he  claimed.^ 

§  28.  In  trover  by  assignees  for  four  hundred  bales  of  cotton, 
the  defendant  pleaded,  as  to  the  converting  of  three  hundred  and, 
four  bales,  parcel  of  the  cottons  in  the  declaration  mentioned 
tliat  they  were  purchased  by  one  A,  as  agent  for  the  bankrupts, 
and  paid  for  by  him,  and  shipped  for  and  on  account  of  the  bank- 
rupts, and  that,  they  becoming  insolvent,  and  the  cottons  coming 
to  the  hands  of  the  defendant  as  owner  of  the  vessel,  A  stopped 
them  in  transitu.  To  this  plea  the  plaintiffs  new  assigned,  that 
they  issued  their  writ  and  declared  thereupon,  not  for  the  sup- 
posed conversion  in  that  plea  mentioned,  but  for  that  the  defendant 
converted  and  disposed  to  his  own  use  divers  bales  of  cotton, 
^*  different  to  and  other  than  the  said  bales  of  cotton  in  the  intro- 
ductory part  of  that  plea  mentioned;"   and  also  for  that  the 

1  Elton  V.  Murirhnm,  20  Barb.  348.  *  Eyre  ti.  ScoTell,  5  Com.  B.  703. 
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defendant  converted  and  disposed  of  the  last-mentioned  bales  of 
cotton  ^'  on  other  and  different  occasions  and  times,  and  for  oilier 
and  different  purpose,  and  in  another  and  different  manner  than 
in  the  said  plea  mentioned."  Plea,  not  guilty.  Held,  however 
objectionable  in  form,  the  new  assignment  In  substance  alleged 
another  and  different  conversion  of  the  same  subject-matter  as 
that  mentioned  in  the  plea ;  and,  a  verdict  having  passed  for  the 
defendant,  upon  the  assumption  that  the  plaintiffs  were  bound  to 
prove  a  conversion  of  cottons  other  than  those  mentioned  in  the 
plea,  the  court  directed  a  new  trial.^ 

1  Brancker  v,  MolTnenz,  1  Soott,  N.  553. 
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CHAPTER   Vn. 

PLEADING     IN     ACTIONS     FOB     INJURIES     TO     THE     PERSON.  —  FALSE 

IMPRISONMENT. 

L  General  remark.  tinction  between  this  action  and  the  action 

S.  False  imprisonment;  declaration;  dis-    for  malicious  prosecation. 

6.  Subsequent  pleadings. 

§  1.  Having  now  completed  our  view  of  the  general  rules  of 
pleading,  and  of  pleading  in  the  general  forms  of  action  ex  de^ 
Kcto ;  we  proceed  to  a  consideration  of  the  same  subject,  in  con- 
nection with  some  of  the  principal  wrongs  to  person,  character, 
and  property.  A  portion  of  these  wrongs  it  has  been  necessary  to 
treat,  in  illustration  of  the  principles  which  apply  to  forms  of 
action.  Thus  pleading  in  the  action  on  the  case  involves  the 
subject  of  nuisance ;  and,  in  trover,  that  of  conversion.  And 
with  regard  to  the  injury  of  assault  and  battery,  the  technical 
identity  of  the  remedy  —  trespass  vi  et  armis  —  with  that  for  forci- 
ble and  immediate  injuries  to  property,  seemed  to  recommend  a 
consecutive  statement  of  the  rules  of  pleading  in  trespass  in  all 
its  several  branches,  of  quare  claumm^  de  bonis  asportaiis^  and 
assault  and  battery, 

§  2.  In  pursuance  of  the  arrangement  heretofore  adopted,  we 
proceed  to  a  consideration  of  injuries  to  the  person^  exclusive  of 
assault  and  battery. 

§  3.  We  have  heretofore  adverted  to  the  points  of  resemblance 
and  of  difference  between  false  imprisonment^  including  wrongs  to 
the  person^  and  malicious  prosecution,  classed  with  wrongs  to 
character.  The  following  cases  further  illustrate  this  connec- 
tion. 

§  3  a.  The  defendant  appeared  before  a  justice,  and  on  affidavit 
charged  the  plaintiff  with  having  taken  or  stolen  a  breast-chain, 
and  procured  the  justice  to  issue  a  warrant  against  him,  and 
maliciously,  &c.,  caused  him  to  be  arrested  and  imprisoned  twelve 
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hours.  Held,  good  ground  for  an  action  of  trespass,  though  not  for 
malicious  prosecution.  ^'  The  affidavit,  being  in  the  disjunctive, 
^  taken  or  stolen,'  charges  no  criminal  offence,  and  this  being  the 
case,  the  justice  had  no  right  to  issue  the  warrant ;  it  was  void 
process ;  void  on  its  face,  because  it  recites  the  defectiye  affida- 
vit ..  •  and  all  who  were  directly  engaged  in  its  procurement  or 
execution  were  trespassers."  ^  So  a  count,  that  the  defendant 
caused  the  plaintiff  to  be  arrested  and  imprisoned  without  reason- 
able or  probable  cause,  on  a  false  and  malicious  charge  of  felony, 
is  a  count  in  trespass  for  an  assault  and  false  imprisonment,  and 
not  an  informal  count  for  a  malicious  prosecution ;  and  therefore 
requires  no  evidence  of  malice,  or  want  of  reasonable  and  proba- 
ble cause.^  So  in  an  action  for  maliciously,  and  without  probable 
cause,  going  before  a  magistrate,  and  procuring  the  plaintiff  to  be 
held  to  bail  to  keep  the  peace,  it  is  not  necessary,  as  in  an  action 
for  malicious  prosecution,  to  aver  that  the  proceeding  was  deter- 
mined in  favor  of  the  plaintiff,  it  being  ez  partCj  and  the  truth  of 
the  statement  made  by  the  applicant  to  the  magistrate  not  being 
controvertible.^  So  a  declaration  alleged,  that  the  defendants 
(the  one.  A,  acting  as  attorney  for  B,  the  other)  recovered  a  judg- 
ment .against  the  plaintiff  for  30Z.  7^.  4^2.,  that  the  plaintiff  paid 
and  satisfied  to  B  the  debt  recovered,  except  155.  8(/.,  and  that 
they  sued  out  a  ca.  sa,  upon  the  judgment,  and  wrongfully  and 
maliciously,  and  without  any  reasonable  or  probable  cause,  in- 
dorsed the  writ  with  directions  to  levy  5/.  145.  8rf.  and  interest 
.and  1/.  75.  for  the  costs  of  execution  ;  that  the  plaintiff  tendered 
and  offered  to  pay  to  the  defendants  82.  85.,  which  was  sufficient 
to  pay  and  discharge  all  that  was  recoverable  against  the  plaintiff 
upon  the  judgment  and  writ,  together  with  the  costs  of  the  writ 
of  executing,  and  all  other  legal' and  incidental  expenses;  and 
th^.t  they  wrongfully  and  maliciously,  and  without  any  reasonable 
or  probable  cause,  procured  the  sheriff  to  arrest  the  plaintiff,  and 
detain  him  until  he  paid  7/.  65.  9rf.,  whereas  the  sum  of  8/.  85., 
and  no  more,  was  due,  &c.  Held,  the  declaration  disclosed  a  good 
cause  of  action,  and  without  alleging  that  the  plaintiff  had 
obtained  his  discharge  by  order  of  the  court,  or  a  judge,  so  as  to 
show  that  the  proceedings  had  terminated  in  his  favor .^ 

1  Steele  v.  Winiams,  18  Ind.  161.  *  Steward  v.  Gromett,  7  C.  B.  (N.  S.) 

*  Brandt  v.  Craddock,  27  L.  J.  Ezch.    191 ;  6  Jar.  (N.  S.)  776. 
915 ;  S  Hurl,  k  N.  958.  «  Gilding  v.  Eyre,  10  C.  B.  (N.  S.)  59S. 
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§  4.  An  action  for  abduction  and  false  imprisonment  is  not 
maintained  by  proof  that  the  defendant,  by  misrepresentations, 
threats  of  a  criminal  prosecution,  and  payment  of  money  for  ex- 
penses, but  without  using  or  threatening  force,  induced  the  plain- 
tiff to  go  to  another  place  and  remain  in  concealment  for  a  time. 
**  It  is  at  most  a  case  where  she  yielded  voluntarily  to  the  defend- 
ant's misrepresentations  and  threats  .  .  •  and  absented  herself 
from  court  and  from  her  home  for  a  time."  ^ 

§  5.  In  an  action  for  maliciously  and  without  reasonable  or 
probable  cause  causing  the  plaintiff  to  be  arrested,  under  a  ca.  sa. 
issued  upon  a  judgment  obtained  by  the  defendant  against  him, 
and  upon  which  the  defendant  maliciously  and  without  reasona- 
ble or  probable  cause  indorsed  a  direction  to  levy  the  whole 
amount  recovered  by  the  judgment,  whereas  a  portion  of  that 
amount  had  been  previously  satisfied  ;  the  declaration  alleged,  as 
damage,  that  the  plaintiff  was,  after  he  was  taken,  during  his  de- 
tention, and  before  his  discharge,  able  and  willing  and  offered  to 
pay,  and  always  afterwards  during  his  detention  was  willing  to 
pay,  and  was  finally  discharged  from  imprisonment  upon  paying 
the  smaller  sum ;  and  that  the  plaintiff,  by  reason  of  the  pren>-. 
ises,  was  necessarily  put  to  and  incurred  divers  costs  and  ex^ 
penses  in  and  about  obtaining  his  discharge.  Held,  the  declaration 
sufficiently  showed  special  damage,  inasmuch  as  the  plaintiff  must 
show,  not  merely  that  he  was  arrested  and  kept  in  custody  for  a 
greater  amount  than  was  due,  however  improperly  indorsed,  but 
also  that,  by  reason  thereof,  his  imprisonment  was  prolonged,  or 
the  expense  of  obtaining?  his  discharge  increased.^ 

§  5  a.  In  trespass  for  assault,  battery,  and  false  imprisonment, 
on  a  certain  day,  the  defendant  cannot  plead  the  suing  out  of  a 
warrant  against  the  plaintiff  on  a  preceding  day  in  justification,. 
without  traversing  a  trespass  on  any  other  day  before  or  after.^ 

§  6.  The  defendant,  under  the  plea  of  "  not  guilty,"  may  give 
Ib  evidence  the  excuse,  if  it  merely  goes  in  mitigation  of  damages, 
but  not  if  it  amounts,  to  a  justification.^  Thus,  in  an  action  of 
trespass  vi  et  armt5*against  a  magistrate,  not  so  styled  in  the  dec* 
laration,  for  false  imprisonment ;  a  justification  must  be  pleaded.^ 

>  Pajson  0.  Macomber,  3  Allen,  59 ;  per  *  Hallidaj  v.  Noble,  1  Barb.  137. 

CShApman,  J.,  ib.  73.  *  Linford  o.  Lake,  3  Hurl.  &  Nor.  276.. 

s  Jeanings  v.  Florence,  2  C.  B.  (N.  S.)  See  5  Barring.  462. 

467.  ^  Bailey  v.  Wiggins,  5  Barring.  462^ 
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But  where  the  declaration  avers  that  the  arrest  was  made  without 
affidavit  or  warrant,  the  defendant  may  prove  the  contrary,  though 
he  has  not  pleaded  it  in  justification.^ 

§  6  a.  In  trespass  for  an  assault  and  battery  and  false  imprison- 
ment, a  plea,  that  the  defendant  made  oath  before  a  justice  of  the 
peace  that  he  had  been  threatened  by  the  plaintiff,  &c.,  and 
prayed  surety  of  the  peace ;  and  the  justice  thereupon  issued  his 
warrants,  <&c. ;  amounts  to  the  general  issue.^ 

§  7.  To  an  action  for  arresting  the  plaintiff  on  two  writs  for  the 
same  cause  of  action,  the  answer  does  not  set  up  inconsistent  de- 
fences, within  Mass.  St.  1852,  ch.  312,  §  20,  by  denying  the  alle- 
gations of  the  declaration,  and  averring  that,  if  the  plaintiff  was 
arrested  on  two  writs,  as  alleged,  he  was  rightfully  arrested, 
because  the  first  action  was  discontinued  by  reason  of  his  repre- 
sentations, and  notice  given  him  of  the  discontinuance,  before  the 
commencement  of  the  second  action.  ''  Here  is  no  denial,  and  then 
confession  and  avoidance ;  the  facts  stated  in  the  answer  tend  to 
show  that  there  never  existed  a  cause  of  action,  because  there  was 
no  false  or  illegal  imprisonment  or  detention.  The  defendant 
does  not  say,  ^  you  were  illegally  arrested,  but  you  have  discharged 
or  released  the  cause  of  action ; '  but  he  says,  ^  under  the  facts, 
the  arrests  were  not  illegal,  and  the  plaintiff  had  no  cause  of 
action. ' "  ^  But  if  the  defendant,  by  special  plea,  set  up  legal 
process  in  justification,  and  then  aver  that  he  did  not  arrest  the 
plaintiff,  but  that  he  voluntarily  gave  bail ;  the  plea  is  bad  for  du- 
plicity.* 

§  8.  To  a  complaint,  that  the  defendant  without  any  justifiable 
cause  caused  the  plaintiff  to  be  arrested  and  detained  and  impris- 
oned until  the  enforced  payment  of  a  sum  of  money,  it  is  a  good 
answer,  under  the  New  York  Code,  if  in  proper  form,  that  the 
plaintiff  was  brought  before  the  defendant,  then  mayor  of  New 
York,  duly  elected  and  qualified,  and  acting  as  such  mayor, 
charged  with  a  violation  of  a  certain  ordinance  of  the  ci^; 
further  aHeging  an  examination  into  and  determination  of  the 
charge  ;  the  making  of  a  record  of  the  proceedings  and  judgment, 
the  issuing  of  process  pursuant  to,  and  to.  carry  the  decision  into 
effect ;  that  the  offence  was  within  the  jurisdiction  of  the  defend- 

^  Bojuton  V.  Tidwell,  19  Tex.  118.  *  Jewett  v,  Locke,    6  Otnj,  235;  per 

'  Crookshank    v.  Kellogg,  8    Blackf.    Thomas,  J.,  ib.  235. 
256.  *  Stanton  v.  Sejmoar,  5  McLean,  S67. 
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ant  as  mayor,  and  that  he  acted  throughout  as  such  and  in  good 
faith,  and  in  the  discharge  of  his  duty  as  mayor,  and  by  virtue  of 
certain  acts  and  ordinances  to  which  the  answer  refers.^ 

§  9.  Suit  for  false  imprisonment.  Answer,  that  the  defendant,  act- 
ing as  city  marshal,  arrested  the  plaintiff,  on  view,  for  intoxication 
and  noise  in  the  streets  on  Sunday,  in  violation  of  the  city  ordi- 
nances, whereof  three  were  set  out,  (1.)  fixing  a  fine  for  intoxica- 
tion ;  (2.)  against  improper  noise;  (8.)  authorizing  the  marshal  to 
arrest  and  conduct  before  the  mayor's  court  persons  found  guilty 
of  breach  of  city  ordinances.  The  mayor's  court  not  being  in 
session  on  Sunday,  the  defendant  kept  the  plaintiff  in  custody  five 
hours,  then  released  him  on  promise  of  his  appearance  in  court 
the  next  day,  when  he  did  appear  and  was  fined  for  drunkenness. 
Held,  that  no  statute  made  drunkenness  a  crime  or  misdemeanor, 
and,  though  the  city  might  recover  a  forfeiture  or  penalty  in  a  suit 
at  law,  yet  this  did  not  authorize  the  imprisoning  of  a  man  for  an 
uncertain  time,  by  a  ministerial  oflicer,  of  his  own  volition ;  the 
duty  of  such  officer  being  to  take  the  prisoner  forthwith  before  a 
tribunal  having  jurisdiction,  and  then  prefer  a  complaint  against 
him.     The  answer  was  held  bad  on  demurrer.^ 

§  9  a.  A  replication  to  a  plea  of  justification  under  legal  process, 
that  the  plaintiff  was  detained  in  prison  until  he  paid  other  money 
than  that  for  which  the  process  issued,  or  submitted  to  other  con- 
ditions against  his  will,  is  a  good  answer  to  the  plea.  Such  a 
replication  is  not  a  departure j  since,  if  true,  it  supports  the  declar- 
ation.* 

§  10.  In  connection  with  the  action  for  false  imprisonment,  it 
has  been  recently  held,  that  an  action  will  lie  in  England  for  a 
tort  committed  abroad,  if,  by  the  law  of  the  foreign  place,  a  com- 
pensation or  damages  could  be  recovered.  And  that,  in  a  transi- 
tory action^  a  plea  in  abatement  of  an  action  pending  in  a  foreign 
court  is  bad.^ 

§  11.  To  a  declaration  for  trespass  and  false  imprisonment,  the 
defendant  pleaded  (except  as  to  the  imprisonment),  that  the  tres- 
passes were  committed  at  Naples,  where  the  plaintiff  and  the  de- 
fendant were  then  resident,  and  that,  at  the  instance  of  the  plain- 
tiff, proceedings  were  there  taken  before  a  correctional  judge,  sit- 


1  Willis  V,  HaTemeyer,  5  Daer,  447.  *  Brack  v.  Blanchard,  S  Fost.  303. 

<  Lew  v.ETans,  16  Ind.  486.  *  Scou  v.  Seymonr,  8  Jar.  (N.  S.)  568. 
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ting  according  to  the  articles  of  the  penal  procedure  laws  of  that 
country,  and  having  jurisdiction  ;  and  that,  bj  the  laws  there  in 
force,  the  defendant  was  not  liable  to  be  sued  by  the  plaintiff  in 
any  civil  action  or  other  proceedings  to  recover  damages  for  the 
said  trespasses,  nor  liable  to  any  other  proceedings  except  those 
taken,  and  which  were  still  pending.  Held,  this  plea  did  not 
negative  that  the  proceedings  taken  were  proceedings  in  which  a 
compensation  or  damages  might  be  recovered,  and  was  therefore 
bad.  So  a  plea,  that,  by  the  laws  of  Naples,  until  the  defendant 
has  been  criminally  condemned  for  the  matter  complained  of,  no 
action  can  be  maintained  against  him  for  damages,  and  that  be 
has  not  been  so  condemned,  is  bad,  as  setting  up  a  matter  of  pro- 
cedure which  is  to  be  governed  by  the  lexfori.^ 

§  12.  In  trespass  for  breaking  and  entering  the  plaintiff's  house 
and  taking  his  goods,  the  defendant  justified  under  a  fi»fa,j  and 
warrant  of  execution  against  the  goods  of  one  A,  which  warrant 
was  delivered  to  the  defendant,  a  bailiff,  to  be  executed.  The 
plaintiff  replied  de  injuridy  admitting  the  writ,  the  warrant,  and 
its  delivery  to  the  bailiff.  Held,  the  existence  of  a  warrant  was 
admitted  by  the  replication,  and  the  defendant  was  not  bound  to 
prove  it.^ 

§  13.  In  trespass  for  assault  and  false  imprisonment,  the  defend- 
ant justified  under  an  order  made  by  the  judge  of  the  sheriff's 
court  of  London,  for  committing  the  plaintiff  for  non-payment  of 
-an  amount  recovered  against  him  in  that  court,  and  ordered  to  be 
paid  by  instalments.  The  plea  first  stated  the  various  proceed- 
ings in  the  cause  and  court,  necessary  to  give  jurisdiction,  except 
that  it  did  not  allege  that  the  plaintiff  had  been  summoned  to 
show  cause  against  the  order  of  commitment ;  but  it  stated  that 
the  judge  duly  and  according  to  the  form  of  the  statute  made  the 
order.  The  replication  averred,  that  the  judge  did  not  order  the 
plaintiff  to  be  committed  in  the  manner  and  form  as  alleged  in  the 
plea.  Held,  this  traverse  only  put  in  issue  the  fact  of  the  order, 
and  not  its  validity,  or  the  question  whether  the  plaintiff  had  been 
•duly  summoned.  "  Supposing  that  the  traverse  was  in  the 
formal  terms,  that  the  order  was  not  made  duly  and  according  to 
ithe  form  of  the  statute,  we  do  not  think  that  such  a  replicatioQ 
iirould  be  considered  as  including  a  denial  that  the  plaintiff  was 

1  Scott  V,  Seymour,  8  Jar.  (N.  S.)  '  Hewitt  v.  Maoqoire,  7  Eng.  L.  &  £<}• 
;568.  571. 
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duly  summoned  and  neglected  to  appear.  ...  It  is  clear  on  such 
an  issue  as  this,  where  divers  facts  essential  to  the  validity  of  the 
order  are  stated,  and  an  opportunity  to  traverse  each  is  afforded, 
that  the  denial  of  the  order  does  not  involve  the  denial  of  any  one 
of  those  facts ;  as,  for  instance,  where  it  is  averred  that  one  was 
seized  in  fee  and  demised,  the  plea  of  non  demisit  does  not  involve 
the  question  of  the  seisin  in  fee."  ^ 

1  Bncbanan  o.  Kinning,  7  Eng.  L.  &  Eq.  455 ;  per  Parke,  B.,  ib.  460. 
21* 


246  PLEADING.  [book  m. 


CHAPTER   Vm, 

PLEADING    IN    ACTIONS    FOB     LIBEL    AND    SLANDER,   AND    MALICIOUS 

PBOSECUTION. 

1.  General  remark.  28.  HiBcellaneous  points  as  to  the  dedizt- 

2.  Declaration.  tion. 
12.  Connts.                                                        81.  Variance. 

18.  Joinder  of  slander  and  malicious  pros-       86.  Miscellaneons  points  of  practice. 

ecution.  89.  Pleadings  subsequent  to  the  dedm- 

19.  Innuendo.  tion. 

24.  Colloquium.  68.  Malicious  prosecution. 

27.  Words  in  a  foreign  language. 

§  1.  There  is  no  action,  in  which  the  niceties  of  pleading  hare 
been  more  frequentlj  or  more  strictly  applied,  than  that  for  libel 
and  slander.  The  pleadings  accordingly  constitute  so  essential 
and  inseparable  a  part  of  the  general  subject,  that  they  have  been 
much  more  extensively  considered,  in  connection  with  the  wrong 
itself,  than  those  relating  to  any  other  injury.  (See  Billiard  on 
Torts,  Ch.  XV.)  The  present  work,  however,  would  be  quite  in- 
complete, without  a  further  and  more  separate  view  of  this  partic- 
ular part  of  the  law  relating  to  a  topic  so  important  and  extensive. 

§  2.  In  an  action  for  words  imputing  an  offence  criminal  by 
statute  only,  the  statute  need  not  be  referred  to.^ 

§  3.  Under  the  Mass.  St.  of  1852,  ch.  812,  a  declaration  in 
slander  must  set  forth  substantially  the  words  spoken.' 

§  4.  In  an  action  by  husband  and  wife  for  slander,  imputing  in- 
continency  to  the  wife,  the  declaration  alleged  that,  by  reason 
thereof,  the  wife  became  ill  and  unable  to  attend  to  her  necessary 
affairs  and  business,  and  that  the  husband  was  put  to  expense  in 
endeavoring  to  cure  her.  Held,  on  demurrer,  the  declaration 
showed  no  cause  of  action.* 

§  5.  In  an  action  of  slander,  for  charging  the  plaintiff  with 
incest,  the  words  alleged  were  to  the  effect  that  the  plaintiff  had 
carnal  intercourse  with  his  daughter,  but  without  alleging  that  he 
had  any  knowledge  of  the  relationship.    Held,  demurrable.* 

1  Elam  V.  Badger,  23  111.  498.  *  Allsop  v.  Allsop,  5  Hurl.  &  Nor.  5M. 

^  Lee  17.  Eftne,  6  Gray,  495.  «  Griggs  v.  Yickroj,  18  Ind.  549. 
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§  6.  A  declaration  is  demurrable  under  Mass.  Oen.  Sts.  ch. 
129,  §§  2,  11,  12,  as  containing  superfluous,  impertinejit,  and 
scandalous  allegations,  which,  in  averring  that  the  defendant, 
while  arguing  as  a  counsellor  at  law  a  case  to  the  jury  in  which  the 
plaintiff  was  a  party,  imputed  insanity  to  the  plaintiff,  states  in 
detail  numerous  occupations  of  the  plaintiff,  with  an  advertise- 
ment annexed  of  his  actions  and  discourses ;  the  occupation  of 
the  defendant ;  the  political  creed  of  both  parties ;  and  the  fact 
that  in  several  public  orations  the  plaintiff  has  denounced  the 
creed  of  the  political  party  to  which  the  defendant  belongs  as 
traitorous,  and  thereby  made  that  party  enemies  of  the  plaintiff.^ 

§  7.  If  the  complaint  states  that  the  publication  was  a  libel,  it 
is  unnecessary  to  aver  that  it  is  false  and  malicious.'  So,  when 
words  spoken  are  actionable  per  $e,  malice  is  implied,  and  no  ex- 
press averment  of  it  is  required ;  but,  if  spoken  in  the  exercise  of 
some  public  or  private  duty,  or  of  some  right,  express  malice 
must  be  proved.^ 

^  8.  In  an  action  for  libel,  an  averment  that  the  defendant  is 
proprietor  of  tlie  paper,  and  that  the  libellous  matter  was  pub- 
lished in  his  paper,  is  a  sufficient  averment  of  a  publication  by 
him.^ 

^  9.  A  declaration  in  slander,  that  ^^  the  defendant  publicly, 
fiedsely,  and  maliciously  accused  the  plaintiff  of  the  crime  of  lar- 
ceny, in  word,  substantially  as  follows:  ^ He  is  a  thief,'  "  is  bad, 
for  not  showing  that  the  words  were  spoken  of  the  plaintiff.^ 

^  10.  Words  relied  on  as  actionable,  because  spoken  of  the 
plaintiff  in  his  profession,  must  be  expressly  alleged  by  proper 
averments  of  inducement  and  colloquium  to  have  been  so  spoken 
of  him.^  So  an  action  does  not  lie  for  the  charge  of  insolvency, 
without  an  averment  that  it  was  made  concerning  the  plaintiff's 
trade  or  business,  and  was  false.^  Bat,  in  an  action  for  slander, 
the  declaration  was  amended,  by  inserting  an  allegation,  that  the 
words  were  spoken  of  the  plaintiff  in  his  character  as  an  auc- 
tioneer, and  that  he  had  had  a  transaction  with  a  third  party,  in 
the  way  of  his  business  as  an  auctioneer,  to  which  the  words  might 
apply.    Held,  sufficient  to  support  the  allegation.^ 

1  "  Joannes  "  v.  Bnrt,  6  Allen,  236.  *  Baldwin  o.  Hildreth,  14  Gray,  221. 

*  Hont  V.Bennett,  19  N.Y.  (5  Smith)l73.  *  Carroll  v.  White,  33  Barb.  615. 

*  Weaver  v.  Hendrick,  30  Mie.  602.  ^  Redway  v.  Qray^Sl  Verm.  292. 

*  4  E.  D.  Smith,  647.  "  Banudale  v.  Gieenacre,  1 F.  &  P.  61. 
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§  11.  In  an  action  for  libel,  imputing  to  the  plaintiff  that  he  was 
a  '^  truckmaster/'  there  being  no  innuendo  to  explain  the  mean- 
ing of  the  word  ;  held,  although  the  word  was  not  to  be  found  in 
anj  English  dictionary,  yet,  as  it  was  composed  of  two  well-known 
English  words,  the  plaintiff  was  not  bound  to  give  evidence  of  its 
meaning,  nor  the  judge  to  explain  it  to  the  jury ;  but  that  it  was 
properly  left  to  them  to  say,  whether,  under  all  the  circumstances, 
it  was  used  in  a  defamatory  sense.^ 

§  12.  A  new  count  for  another  slander  cannot  be  added,  where 
the  action  therefor  is  barred  by  the  Statute  of  Limitations.^ 

§  13.  The  first  two  counts  of  a  declaration  alleged  a  slander,  in 
regard  to  the  sale  of  intoxicating  liquor  by  the  plaintiff;  and  the 
other,  slanderous  words,  imputing  adultery,  &c.  The  declaration 
contained  no  allegation  of  special  damages,  as  resulting  from  the 
words  charged  in  the  first  and  second  counts ;  but,  at  the  close  of 
the  declaration,  there  was  an  allegation  of  general  damages,  re- 
sulting from  "  the  aforesaid  grievances  "  and  "  by  reason  of  the 
premises ; "  and  also  an  allegation,  that  the  plaintiff  had  been 
subjected  to  a  prosecution  for  violation  of  the  law  prohibiting  the 
sale  of  intoxicating  liquor.  Held,  on  general  demurrer,  the  dam- 
ago  occasioned  by  such  prosecution  was  not  such  a  natural  and 
immediate  consequence  of  the  slander,  alleged  in  the  first  and 
second  counts,  as  would  justify  the  court  in  referring  it  to  those 
counts.^ 

§  14.  When  a  declaration  contains  several  counts,  each  setting 
forth  a  distinct  and  separate  slander ;  each  must  be  perfect  in  it- 
self, and  the  omission  of  a  material  statement  in  one  cannot  be 
supplied  by  reference  therein  to  another.  Thus  the  absence  of  a 
colloquiutjij  showing  by  extrinsic  matter  that  the  words  are  action- 
able, is  not  supplied  by  an  innuendo  attributing  to  those  words 
an  actionable  meaning.^ 

§  15.  It  is  allowable  to  include  in  the  same  declaration  divers 
distinct  words  of  slander,  of  difierent  import.^ 

§  16.  So,  in  a  single  count,  words  spoken  at  different  times,  and 
to  different  persons,  in  relation  to  the  same  subject.^ 

§  17.  Though  it  is  not  proper  to  join  in  the  same  counts,  as 

1  Homer  v.  Tauntony  5  Harl.  &  Nor.  Ibid. 

661 .  *  HaU  0.  Nees,  27  lU.  41 1. 

*  Smith  V.  Smith,  45  Penn.  403.  Hoyt  v.  Smith,  32  Verm.  304. 

*  Holton  V.  Muzzy,  30  Verm.  365. 
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ground  of  recovery,  a  slander  and  a  libel,  yet,  when  the  latter  is 
matter  of  inducement  and  preliminary  to  the  former,  it  may  be 
set  forth  as  such.^' 

§  18.  Injuries  to  character  by  simple  slander,  and  also  by  a 
fidse  and  malicious  charge  made  under  oath;  before  a  grand  jury, 
whereby  several  matters  of  special  damage  occurred,  which  the 
complaint  sets  forth,  but  not  alleging  want  of  probable  cause,  are 
embraced  in  the  4th  sub-division  of  §  167  of  the  N.  Y.  Code, 
and  may  properly  be  joined.^ 

^  19.  In  slander,  where  the  words  laid  are  not  per  se  defamatory 
in  their  ordinary  sense,  or  have  no  meaning  at  all  in  ordinary 
acceptation,  there  must  be  an  innuendo,  in  order  to  admit  evidence 
that  in  a  peculiar  sense  they  are  defamatory.^  The  office  of  an 
innuendo  is  to  explain  matter  already  expressed,  words  doubtful 
or  double  in  their  meaning,  or  which  do  not  of  themselves  show 
the  slander  intended.^  It  cannot  enlarge  ambiguous  words,  not 
necessarily  of  themselves  importing  crime,  beyond  the  averment 
of  the  speaker's  intention.^ 

§  20.  The  iniiuendoes,  ^^  meaning  to  insinuate  and  falsely  repre- 
sent," *^  meaning  to  insinuate  and  be  understood,"  or  ^^  meaning 
and  intending  to  represent,"  ^^  that  the  plaintiff  had  stolen  the 
money  aforesaid,"  indicate  that  the  charge  against  the  plaintiff 
was  that  he  had  stolen  the  money,  and  are  therefore  sufficient.^ 

§  21.  Averment,  that  the  defendant,  intending  to  have  it  under- 
stood that  the  plaintiff  intended  to  produce  a  child,  and  pretend 
that  it  was  bom  of  herself,  spoke,  &c.  Innuendo,  that  he  thereby 
intended  to  charge  the  plaintiff  with  ^^  attempting "  to  produce 
a  false  child,  &c.  Held,  the  words  must  be  taken  as  charging  the 
criminal  intent,  not  the  criminal  attempt,  they  being  such  as  to 
bear  that  construction. ^ 

§  22.  Averments  were  introduced  into  the  declaration,  of  words 
imputing  dishonesty  to  L.,  ^^  meaning  the  plaintiff's  agent  and 
derk ; "  but  there  was  nothing  else  showing  any  connection  be- 
tween L.  and  the  plaintiff.    Held,  insufficient® 

^  23.  Words,  charging  that  the  plaintiff  and  one  A  were  caught 
together  in  the  packing-room,  no  special  damage  being  charged, 

1  HoTt  v.'  Smith,  82^Venn.  S04.  *  Weed  v.  Bibbins,  32  Barb.  S15. 

s  Hall  V.  Vreeland,  42  Barb.  543.  *  Hoyt  v.  Smith,  32  Verm.  304. 

•  Bawlings  v.  Norbniy,  1  F.  &  F.  841.  ^  Weed  v.  Bibbins,  32  Barb.  315. 

«  £Taii8  V.  Tibbim,  2  Qrant,  451.  '  Smith  v.  HolUster,  32  Venn.  695. 
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are  not  actionable.    Otherwise,  if  with  an  innuendo  of  fornica- 
tion.^ 

§  24.  As  we  have  seen,  an  innuendo  cannot  alter,  enlarge,  or 
extend  the  natural  and  obvious  meaning  of  the  words.  Where 
the  words  may  be  taken  in  a  double  sense,  the  innuendo  is  used 
to  attach  such  meaning  to  them  as  the  plaintiff  claims  was  intended, 
or  may  think  necessary  to  render  them  actionable.  And  if,  in 
such  case,  the  actionable  quality  of  the  words  arises  from  circum- 
stances extrinsic  of  them ;  averments  are  essential  to  show  of 
record  that  such  circumstances  existed,  and  connect  the  words 
with  the  circumstances.*  Where  the  actionable  quality  of  the 
words  depends  on  circumstances,  they  must  be  alleged  and  proved 
by  way  of  coUoquvam.^  (a) 

§  25.  "It  is  held,  that  no  colloquium  or  innuendo  is  necessary  to 
explain  words  which  import  a  charge  of  fornication.^  So  a  charge 
of  perjury  is  actionable  without  a  colloquium,  showing  that  it  was 
in  the  course  of  a  judicial  proceeding.^  So  it  seems  that  words 
spoken  by  the  defendant  of  the  plaintiff  as  follows :  '^  He  (the 
plaintiff)  acknowledged  that  he  swore  to  a  lie  about  the  money, 
and  had  taken  seventy-five  dollars  out  of  F.  more  than  he  ought 
to ;  he  acknowledged  to  me,  that  he  swore  falsely  in  the  trial 
with  F.,  and  that  he  swore  falsely  in  reference  to  the  money, 
and  that  he  never  let  F.  have  any  money  as  he  swore  be  did, 
and  that  he  must  go  to  State  prison;"  construed  all  together, 
are  actionable  in  themselves,  without  a  colloquium  to  show  that 
they  were  uttered  with  reference  to  a  judicial  proceeding.^  But 
in  a  late  case  the  distinction  was  taken,  that,  on  demurrer,  the 
following  words,  standing  by  themselves,  are  not  actionable :  *^  In 
my  opinion  the  bitters  that  A  fixed  for  B  were  the  cause  of  his 

1  Evans  v.  Tibbms,  2  Grant,  451.  «  Elam  v.  Badger,  23  lU.  498. 

*  Gosling  v.  Morgan,  82  Penn.  273.  See  *  Waggstaff  v.  Ashton,  1  Ear.  503. 
Stancell  o.  Prjor,  25  Geo.  40.  *  Cass  v,  Anderson,  33  Venn.  182. 

*  Little  V.  Barlow,  26  Geo.  423. 

(a)  In  New  York,  where  the  words  are  act,  the  declaration  need  not  stiCe  aoj 

ambiguons  in  themselves,  there  must  be  colloqaium,  but  maj  set  oat  the  words  coin> 

innumdoa  even  under  the  Code.    But  ex-  plained  of,  and  put  anyoonstniction  upoo 

trinsic  facts,  which  are  the  inducement,  them  bj  innuendo.    Whether  the  wocds 

need  not  be  averred ;  it  is  sufficient,  in  were  spoken  with  such  meaning  is  for  the 

their  place,  that  the  speaking  be  averred  to  jury.    Hemmings  v,  Gasson,  £1.  Bl.  &  EL 

be  of  the  plaintiff.    Van  Sljke  v.  Carpen-  346  ;  4  Jnr.  (N.  S.)  834;  27  L.  J.  Qu.  B. 

ter,  7  Wis.  173.  252.    See  Bamett  v.  Allen,  3  Hail.  &  Nor- 

Under  §16  of  the  15  &  16  Vict.  ch.  76,  376. 
and  forms  32, 33  in  Schedule  (B.)  to  that 
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death;"  as  not  involying  a  charge  of  murder.  While  with  a 
colloquium  as  to  the  profession  of  the  plaintiff  these  words  were 
held  slanderous :  ^^  The  bitters  that  Dr.  A  gave  to  B  caused  his 
death ;  there  was  poison  enough  in  them  to  kill  ten  men."  ^ 

§  26.  When  the  statement  of  material  facts  in  the  colloquium  is 
defective  in  form,  the  defect  cannot  be  taken  advantage  of  hj  motion 
in  arrest  of  judgment.  After  verdict,  the  court  will  supply  bj  intend- 
ment all  such  averments  as  may  fairly  and  reasonably  be  presumed 
to  have  been  proved,  and  which  the  general,  though  defective,  alle- 
gations of  the  declaration  embrace.  As  where  the  action  was  for 
words  imputing  perjury  on  a  certain  trial,  and  the  words  were  con- 
nected with  that  trial,  and  the  trial  described,  only  by  way  of  argu- 
ment and  recital.  So,  although  the  declaration  contained  no  direct 
averment  that  the  plaintiff  was  legally  sworn  as  a  witness,  but 
only  that  the  words  were  '^  uttered  concerning  the  plaintiff,  and 
his  testimony  given  as  a  witness  on  that  trial ; "  as  the  court 
would  construe  it,  that  the  testimony  was  given  in  the  usual  man- 
ner, under  oath.  So,  although  the  declaration  did  not  directly 
aver  that  the  defendant  charged  the  plaintiff  with  perjury,  when 
the  words,  explained  by  the  colloquium  were  actionable,  and  the  in- 
nuendo showed  that  they  were  uttered  in  an  injurious  sense.  So 
it  is  immaterial,  whether  the  words  are  a  direct  averment  that 
the  plaintiff  swore  falsely,  or  what  their  form  is,  if  as  spoken  they 
would  generally  be  understood,  in  their  ordinary  and  natural  im- 
port, to  convey  the  slanderous  idea  or  meaning.^ 

^  26  a.  Under  Mass.  St.  1852,  ch.  812,  the  objection  that  a 
declaration  in  slander,  which  sets  forth  a  general  charge  in  itself 
imputing  a  felony,  and  states  the  words  spoken,  is  insufficient,  by 
reason  of  not  stating  the  circumstances  necessary  to  show  the 
sense  in  which  the  words  were  spoken,  must  be  taken  by  demur- 
rer.* 

^  27.  Where  slanderous  words  are  uttered  in  a  foreign  language, 
the  declaration  should  aver  that  the  persons  in  whose  presence 
they  were  spoken  understood  tlie  language.^  The  words  must  be 
set  out  in  the  original,  and  with  a  translation.  Even  under  the 
Indiana  Code,  to  allege  in  English  and  prove  the  speaking  in 


1  Jon«  V.  Direr,  23  Ind.  184. 

*  Cass  9.  Anderson,  83  Venn.  182. 

*  Claj  V.  Brigham,  8  Gray,  161. 


*  Amann  v.  Damm,  8  C.  B.  (N.  8.)  597 ; 
7  Jar.  (N.  8.)  47. 
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German,  is  a  variance.^  But,  after  verdict,  an  averment  of  the 
publication  of  a  libel  in  a  foreign  language,  to  the  injury,  £c.,  is 
good,  without  an  averment  that  the  language  was  understood  bj 
the  person  to  whom  it  was  published.^ 

§  28.  A  wife  who  has  left  her  husband  cannot  maintain  an 
action  in  her  own  name  for  slander,  though  he  refuse  or  neglect 
to  support  her  in  her  separation,  the  pleadings  slfbwing  only  a 
causeless  desertion.^ 

§  29.  A  complaint  is  not  demurrable  upon  -the  ground  of  privi- 
lege, unless  it  state  the  facts  which  constitute  such  privilege,  and 
which  the  defendant  would  be  bound  to  state  in  a  plea  of  privi- 
lege.* 

§  30.  Slander  cannot  be  laid  with  a  continuando.^  But  on  a 
declaration,  in  which  the  words  are  alleged  to  have  been  uttered 
"  on  the  1st  day  of  November,  1856,  and  on  divers  other  days 
and  times  before  the  purchase  of  the  plaintiflF's  writ ; "  the  plain- 
tiflF  may  prove  a  single  uttering  on  any  day  prior  to  the  date  of 
the  writ.^ 

§  31.  It  is  necessary,  in  actions  of  slander,  for  the  plaintiflF  to 
prove  the  actual  words  alleged,  or  enough  of  them  to  sustain  the 
action,  and  it  will  not  be  sufficient  to  prove  other  words  of  similar 
meaning,  and  involving  the  same  charge.^  The  distinctions  are 
made  in  a  late  case,  that  the  substance  of  the  alleged  charge  must 
be  proved  in  substantially  the  same  words  laid  in  the  declara- 
tion, (a)  Any  mere  variation,  in  the  form  of  expression  only,  is 
not  material,  but  the  words  alleged  cannot  be  proved  by  showing 
that  the  defendant  expressed  the  same  meaning  in  different  words. 
It  is  not  necessary,  however,  to  prove  all  the  words,  unless  the 
identity  of  the  charge  depends  upon  them.® 

§  32.  The  action  cannot  be  sustained,  where  the  declaration  is 

1  Kerschbaugher  v,  Slusser,  12  Ind.  453.        *  Perkins    v,  Mitchell,  81  Barb.  461; 

'  Kiene  v.  Ruflf,  1  Clarke  (Iowa),  482.  Little  v.  Barlow,  86  Geo.  423. 

'  Smith  V,  Smith,  45  Penn.  403  (con-        ^  Swinnej  v.  Nane,  22  Ind.  178. 
taining   some  caustic  remarks  as  to    the        ^  Rice  v.  Cottrel,  5  R.  I.  340. 
rights  and  duties  of   husband  and  wife,        ^  M'Connell  v,  M'Eenna,  10  Ir.  Com. 

and  the  wife's  making  her  abode  with  his  Law,  511. 

mother  and  sisters,  by  Lowrie,  0.  J.    lb.        "  Smith  v.  Hollister,  32  Verm.  55. 
404.) 

(a)  A  declaration  in  the  form  prescribed  substantially  as  follows/'  ia  supported  by 

by  Mass.   St.  1852,  c.  312,  that  the  de-  proof,  that  the  defendant  spoke  words  snb- 

fendant  chaiigcd  the  plaintiff  with  a  certain  stantially,  though  not  precisely,  like  tlioM 

crime,  "  by  words  spoken  of  the  plaintiff  set  out.'    Baldwin  v,  Soolo,  6  uray,  3S1. 
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affirmative,  and  the  proof  interrogative ;  ^  nor  if  the  declaration  al- 
lege, that  the  defendant  charged  the  plaintiff  with  a  crime,  and  the 
proof  is,  merely  that  he  said  he  supposed  the  plaintiff  to  be  guilty 
of  such  crime ;  ^  nor  upon  a  count,  that  the  defendant  charged 
upon  the  plaintiff  an  act  of  fornication,  witnessed  by  A,  and  proof 
of  charging  an  act  witnessed  by  B,  or  of  words  implying  a  charge 
of  habitual  fi^rnication  and  lewdness  with  A;  nor  a  count,  that 
the  defendant  charged  the  plaintiff,  who  was  an  unmarried 
woman,  with  having  had  a  child,  and  proof  of  words  express- 
ing the  opinion,  that,  at  the  time  of  speaking  them,  she  was  preg- 
nant.^ 

^  34.  As  in  case  of  slander,  if  a  portion  of  the  article  claimed 
to  be  libellous  is  omitted  in  the  declaration,  but  the  substance  of 
the  charge  remains  the  same,  it  is  no  variance.^  So  a  variance  of 
one  day  between  the  date  of  the  libel  as  set  forth,  and  Uie  date  as 
shown  in  evidence,  is  held  immaterial,  if  the  defendant  be  not  there- 
by misled.^  So  an  alleged  discrepancy  between  the  title  of  a  paper 
offered  in  evidence,  and  the  title  alleged,  was  held  not  to  require 
its  rejection.*  But  where  the  words  charged  were,  "  the  girl  that 
hired  with  us,  &c.,''  and  those  proved,  '^  the  girl  that  lived  with  us, 
Ac. ; "  held,  not  a  material  variance.^  * 

§  35.  An  instruction  in  an  action  of  slander,  hypothecated 
upon  the  belief  of  the  jury,  ^^  that  the  slanderous  words  set  forth 
in  the  petition,  or  any  part  of  them,"  were  spoken,  but  which  fails- 
to  inform  the  jury  what  words  set  out  in  the  petition  were  slanr- 
derous  and  actionable,  is  misleading,  especially  if  the  petition 
contain  expressions  charged  to  have  been  spoken  which  are  not 
danderous.^ 

§  36.  It  is  held  in  a  late  case,  that  the  court  has  a  general  juris- 
diction, applicable  to  every  species  of  action,  to  order  a  plaintiff 
to  furnish  the  defendant  with  further  particulars,  if  the  circumr 
stances  of  the  case  and  the  course  of  justice  require  it.  Ther^ 
fore  where,  in  an  action  for  slander,  the  defendant  moved  the 
court  to  order  the  plaintiff  to  furnish  ^^  the  names,  descri]^ions, 
and  addresses  of  the  persons  in  whose  presence  the  slanderous 
words  were  spoken,  and  the  time  or  times  when,  and  the  place  or 


1  Kiog  V.  Whidej,  7  Jones/ 529. 

*  Dickej  V,  Andros,  SS  Verm.  65. 

*  Pavson  r.  Maoombcr,  3  Allen,  69. 

*  Sinait  9.  BUmchaid,  42  N.  H.  137. 

22 


*  Thrall  v.  Smiley,  9  Cah  529. 

*  State  V.  Jeandel,  5  Hairing.  475. 
7  Robinet  v.  Raby,  13  Md.  95. 

'  Letton  V.  Young,  2  Met.  (Kjr.)  558. 
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places  where,  the  words  were  spoken ; ''  held,  that  the  plaintiff 
should  furnish  a  statement  of  the  occasion  or  occasions  on  which 
the  words  were  spoken,  though  not  of  the  names,  descriptions, 
and  addresses  of  persons  present.^ 

§  37.  In  an  action  for  libel,  where  the  allegation  is  merely  tiiat 
the  defendant  is  proprietor  of  the  certain  newspaper,  without 
alleging  that  he  published  it,  and  this  is  proved  without  objection 
on  the  trial,  according  to  the  New  York  Code,  §  171 ;  the  objec- 
tion cannot  prevail  on  appeal.' 

§  38.  A  motion  in  arrest  of  judgment  will  not  lie,  where,  the 
declaration  being  examined  in  connection  with  the  whole  record, 
though  imperfect  in  itself,  the  imperfection  is  supplied  bj  an 
admission  in  the  plea.^ 

§  39.  With  reference  to  the  pleadings  in  the  action  for  libel  or 
slander,  subsequent  to  the  declaration ;  many  and  various  changes 
have  been  introduced  by  the  statutory  law  of  the  different  States, 
and  the  recent  cases,  founded  in  part  upon  the  statutes,  are  not 
harmonious  or  reconcilable.^ 

§  40.  The  plea  of  the  general  issue  in  an  action  for  libel  admits 
the  falsehood  of  the  words.*  So  the  truth  of  the  words  spoken,  in 
an  action  for  slander,  cannot  be  proved  under  the  general  issue;' 
nor  any  circumstances  to  disprove  malice,  or  mitigate  the  dam- 
ages, if  they  tend  to  establish  the  truth  ;  ^  (a)  though  the  defendant 
expressly  admit  the  words  to  be  false.^ 

§41.  In  slander,  the  defendant,*  under  the  general  issue,  may 
show,  as  evidence  of  accord  and  satisfaction,  that  the  plaintiff 
agreed  to  waive  the  action  in  consideration  of  the  defendant's 
destroying  certain  papers,  which  he  did.® 

§  42.  With  reference  to  the  plea  of  justification,^®  although 
the  strict  rules  of  pleading  have  been  much  relaxed  by  statutory 
provisions,  it  is  held,  in  New  York,  that  the  Code  has  only  abol- 

1  Early  v.  Smith,  12  Ir.  Ck)m.  Law,  App.  *  Kinnej  v.  Ho^ea,  3  Har.  397. 

XXXV.  Q.  B.  "^  Parke  r.  Blackiston,  3  Har.  37S. 

s  Hant  V.  Bennett,  19  N.  T.  (5  Smith),  >  Waggstaff  v.  Ashton,  1  Har.  503. 

173.  *  Lane  v,  Applegate,  1  Stark.  R.  97. 

>  Hoyt  V.  Smith,  32  Verm.  304.  ^^  See    Bryan  v.  Gurr,  27   Geo.  S78; 

*  See  Hagan  o.  Hendry,  IS  Ind.  177.  George  v.  Lemon,  19   Tex.  150;  Tfaootf 

^  Thomas  v.  Danaway,  30  III.  373.  v.  Dunaway,  30  HI.  3S7« 

(a)*  In  Indiana,  circnmstances  of  mitiga-  And  the  role  is  held  applicable  to  no 

tion  may  be  set  forth  in  the  answer,  though  other  action  except  for  libel  and  slsoder. 

not  required  to  be.    Swinney  o.  Nane,  22  Smith  v.  Lisher,  23  Ind.  500. 
Ind.  178. 
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ished  those  rules  of  pleading  which  are  technical  and  formal ; 
those  which  have  their  foundation  in  reason  and  good  sense,  and 
lend  an  important  aid  in  the  investigation  of  truth,  retain  all  their 
original  force  and  authority.  An  answer  is  insufficient,  in  the 
sense  of  the  Code,  not  only  when  it  sets  up  a  defence  groundless 
in  law,  but  when,  in  the  mode  of  stating  a  defence,  otherwise 
valid,  it  violates  the  essential  rules  of  pleading.  Of  the  rules  of 
pleading,  none  is  better  established  than  that  a  defamatory  charge, 
made  in  general  terms,  can  only  be  justified  by  a  specification,  on 
which  the  defendant  relies  to  establish  its  truth.^  And  in  a  lato 
case  it  is  held,  that  a  justification  cannot  be  set  up  under  an 
answer  which  merely  denies  the  allegations  of  the  complaint,  and 
alleges  that  the  words  charged  are  true.  Under  the  Code,  as  be- 
fore, a  justification  must  state  the  facts  which  establish  it,  with 
the  time,  place,  and  circumstances.  Thus,  in  an  action  for  the 
charge  of  false  swearing,  the  answer  must  state  the  evidence,  and 
what  the  plaintiff  swore  to.  ^^It  should  present,  substantially,  an 
indictment  against  the  plaintiff,  for  the  alleged  perjury."  ^  And  in 
another  recent  case  it  is  held,  that  the  law  as  to  the  pleading  of  a 
justification  remains  under  the  Code.  The  provision,  that  new  mat- 
ter in  an  answer  must  be  in  ordinary  and  concise  language,  without 
repetition,  does  not  authorize  a  mere  repetition  of  the  libellous 
words  and  an  averment  of  their  truth,  without  any  fact  to  show 
it.  And  the  same  construction  is  to  be  given  to  the  section  of  the 
C!ode,  which  allows  at  the  same  time  a  justification  and  circum- 
stances in  mitigation.  And  the  plaintiff  may  object  to  the  intro- 
duction of  evidence  under  an  answer  thus  defective,  though  he 
might  also  have  compelled  an  amendment  by  motion.^ 

§  42  a.  Where  the  only  plea  justifies  the  words  as  true,  the 
affirmative  of  the  issue  being  on  the  defendant,  he  has  the  right 
to  open  and  reply  in  evidence  and  argument.^ 

§  43.  Not  guilty  and  a  justification  may  be  jointly  pleaded.^ 
In  Massachusetts,  a  denial  of  having  spoken  the  words  charged, 
and  an  averment  of  their  truth,  are  consistent  defences,  and  may 
be  separately  stated  in  the  same  answer.^  But  to  a  declaration 
containing  three  counts  for  three  distinct  libels,  the  court  re- 

1  Fry  V.  Bennett)  5  Sandf.  54.  *  Moses  v,  Gatewood,  5  Bich.  234. 

*  Tilson  9.  Clark,  45  Barb.  178;   per       *  Smith  v.  Smith,  39  Penn.  441. 
Miller,  J.,  ib.  181.  *  Pa/son  v.  Macomber,  3  Allen,  69. 

s  Wachter  v.  Qnenzer,  29  N. Y.  (2  Ti£h. ), 
547 ;  Sonell  v.  Craig,  15  Ala.  789. 
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fused  to  allow  the  defendant  to  plead  one  general  plea  of  jus- 
tification.^ 

§  44.  The  plaintiff  alleged  that,  he  having  advertised  Ms 
goods  for  sale  hj  auction,  the  defendant  published  a  libel,  whereby, 
after  reciting  the  advertising  and  that  the  plaintiff  unlawfully  de- 
tained goods  of  the  defendant,  and  which,  as  Uie  defendant  was 
informed,  the  plaintiff  intended  to  dispose  of,  the  defendant  gave 
notice  that  the  goods  were  his  absolute  property,  and  did  forbid 
the  purchase  of  them ;  by  means  whereof  the  sale  failed  altogether. 
Plea,  that  the  plaintiff  did  unlawfully  detain,  &c.,  that  the  defend- 
ant was  informed  and  believed,  <&c.,  and  therefore  the  defendant 
published  the  said  words  for  the  purpose  of  warning  all  persons 
from  purchasing  the  goods  so  unlawfully  detained.  Held  good, 
on  demurrer,  as  amounting  to  the  general  issue.  Also,  by  one 
Justice,  as  showing  the  truth  of  the  statements.^ 

§  45.  Declaration,  that  the  plaintiff  was  cashier  to  A,  and  the 
defendant,  in  a  letter  to  A,  falsely,  &c.,  the  words,  ^'  I  conceive 
there  is  nothing  too  base  for  him  to  be  guilty  of."  Justification,  that 
the  plaintiff  signed  and  delivered  to  the  defendant  an  I.  0.  U., 
and  afterwards,  on  having  sight  thereof,  falsely  and  fraudulently 
asserted  that  the  signature  was  not  his,  and  that  tlie  libel  was 
written  and  published  solely  in  reference  to  this  transaction. 
Held,  the  libel  must  be  interpreted  by  the  subject-matter,  and  the 
justification  was  sufficient^ 

§  46.  The  defendant  is  bound  to  make  out  the  defence  which 
he  has  chosen.  Thus  where,  in  an  action  for  charging  Mx 
swearing,  the  defendant,  by  his  plea,  has  based  his  defence  on  the 
fact  that  the  plaintiff  was  guilty  of  perjury ;  he  will  be  required  to 
prove  the  perjury.^  So  a  justification  must  be  an  answer  to  the  ex- 
act charge.  Thus  words  charging  the  plaintiff  with  having  begot- 
ten a  bastard  child,  and  thereby  having  committed  adultery  with 
the  child's  mother,  are  not  answered  by  a  plea  alleging  adulterous 
intercourse  with  the  mother.*  So  where  a  plea  justified  words 
which  charged  the  sale  of  intoxicating  liquor  contrary  to  law,  by 
setting  forth  several  distinct  sales ;  held,  not  sufficient,  on  general 
demurrer,  because  it  did  not  allege  that  such  sales  were  contrary 
to  the  laws  of  the  State.® 

1  Honess  v,  Stubbs,  7  C.  B.  (N.  S.)  555.        *  Hicks  v.  Besing,  24  m.  566. 

*  Carr  v.  Dackett,  5  Hurl.  &  Nor.  783.  >  Holton  o.  Mnzzey,  30  Verm.  365. 

*  Tighe  V.  Cooper,  7  £11.  &  B.  639.  "  Ibid. 


GH.  Ym.]  LIBEL,  SLANDEB,  ETC.  257 

§  47.  Ill  an  action  for  libel ;  that  the  publication  is  not  a  libel,  is 
a  good  plea.^  So  it  is  a  good  defence,  under  the  plea  of  not 
gniltj,  that  the  publication  consists  of  a  fair,  correct,  and  impar- 
tial report  of  a  trial  in  a  court  of  justice.' 

§  48.  Where  the  charge  is  not  matter  indictable,  a  plea  of  justi- 
fication may  be  allowed,  in  a  general  form,  the  defendant  render- 
ing particulars  of  the  charges  intended  to  be  justified.' 

§  49.  If  a  plea  may  justify  a  part  only  of  distinct  charges,  it 
will,  at  all  eyents,  be  bad  on  general  demurrer,  if,  where  the  libel- 
lous matter  is  all  charged  in  one  count,  it  do  not  deny  or  justify  the 
whole  or  all  the  charges  which  it  professes  to  cover.^  And  where, 
in  an  action  for  libel,  the  defendant  had  charged  the  plaintifi*  with 
having  on  a  certain  occasion  acted  from  motiyes  of  spite  and 
lucre,  and  pleaded  a  justification,  which  failed  as  to  the  latter 
feature  of  the  charge ;  held,  the  libel  being  entire,  the  defendant 
was  not  entitled  to  a  yerdict  on  the  plea  as  it  stood,  or  as  to  any 
part  of  it^ 

§  60.  The  court  refused  leave  to  plead,  to  a  declaration  contain- 
ing three  counts  for  separate  libels,  a  general  plea  of  justification, 
that  the  libels  in  the  several  counts  were  true.^ 

^  51.  A  plea,  justifying  the  repetition  of  a  slander,  because  the 
plaintiff  had  first  said  the  same  of  himself,  will  not  let  in  evidence 
tending  to  prove  the  charge.  Under  such  plea,  the  defendant  is 
confined  to  declarations  of  the  plaintiff  prior  to  the  slander.^ 

§  52.  If  there  be  evidence  of  express  malice,  the  jury  may  give 
exemplary  damages.  The  plea  of  justification  on  the  truth, 
wholly  unsupported,  is  evidence  of  express  malice.  But  this  plea 
is  held  not  necessarily  evidence  of  express  malice.  As  where  the  de- 
fendant, having  good  grounds  and  reasonable  cause  to  believe  the 
plaintiff  guilty,  on  evidence  creating  a  strong  presumption  oi 
guilt,  pleads  a  justification  for  the  purpose  of  getting  these  circum- 
stances in  evidence,  and  not  for  the  purpose  of  repeating  the 
dander.' 

§  53.  With  reference  to  the  action  for  malicious  prosecution^ 

^  Nixon  V.  Hanrej,  8  Ir.  Ck>m.  Law,       *  Cory  v.  Bond,  2  F.  &  F.  241 . 
440,  Exch.  •  Honessr.  Stabbe,  7  C.  B.  (N.  S.)  565 

<  Lewis  o. Lerf,  4  Jnr.  (N.  8.)  970 ;    27  6  Jnr.  (N.  8.)  682 ;  29  L.  J.,  C.  P.  220. 
L.  J.  Qg.  B.  282.  T  Kinney  v.  Hosea,  8  Ear.  397. 

*  Behrenfl  v.  Allen,  8  Jnr.  (N.  8.)  118.  *  Parke  v.  Blackiston,  8  Ear.  873. 

«  Amee  v.  Hamd,  6  B.  L  335. 
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wrong  usually  classed  with  libel  and  slander,  as  done  to  character 
or  reputation ;  little  needs  to  be  added^  in  the  present  connection, 
to  what  was  said  in  treating  of  the  injury  itself.  (See  Hilliard  on 
Torts,  Ch.  XYI.)  The  remedy  is  an  action  on  the  case,  the  plead- 
ings in  which,  as  already  explained,  are  less  technical  than  in  other 
actions,  and  gire  rise  to  comparatiTely  few  questions  and  decia- 
ions. 

§  54.  It  is  held,  that  a  variance  between  the  day  alleged  in  the 
declaration  as  that  of  the  plaintiff's  acquittal,  and  the  day  of  trU 
mentioned  in  the  record  which  is  offered  in  evidence,  is  not  fatal, 
unless  the  day  is  alleged  by  way  of  description  of  the  record. 
Otherwise  with  a  misdescription  in  this  respect,  or  of  the  teste  or 
return  of  process.^ 

§  55.  Under  a  declaration  which  avers  the  wrongful  and  vexa^ 
tious  suing  out  of  an  attachment,  and  the  seizure  of  the  goods  of 
the  plaintiffs,  whereby  they  have  lost  the  advantage  and  benefit  at 
their  business  as  merchants,  been  forced  to  abandon  the  same,  and 
iteen  *^  wholly  ruined  in  their  circumstances,''  &c. ;  the  plaintiffii 
mi^  recover  the  actual  injury  done  to  the  goods  by  their  seizure.* 

§  56.  Declaration,  that,  the  plaintiff  being  possessed  of  premises, 
the  defendant  and  S.  maliciously  contrived  to  get  possession  of  a 
portion  of  them,  and  to  set  up  illicit  stills  there ;  and  thereupon, 
iu  pursuance  of  the  conspiracy,  they,  by  falsely  and  fraudulently 
representing  to  the  plaintiff  that  S.  required  such  portion  &? 
making  ink,  induced  the  plaintiff  to  permit  S.  to  enter  thereon ; 
and  thereupon  the  defendant  and  S.,  in  further  pursuance  of  ths 
conspiracy,  entered  thereupon  and  set  up  illicit  stills ;  and,  in  far- 
ther  pursuance  of  the  conspiracy,  maliciously  represented,  and 
made  it  appear  and  be  believed,  that  it  was  the  plaintiff  who  had 
so  set  up  the  stills ;  and  also  that,  in  further  pursuance  of  the  con- 
spiracy, the  defendant  and  S.  manufactured  in  that  portion  of  ths 
)>remises  exciseable  articles,  contrary  to  the  statute ;  and  then,  is 
farther  pursuance,  &c.,  maliciously  represented,  and  made  it  ap* 
pear  and  be  believed,  that  it  was  the  plaintiff  who  manufactured 
such  articles,  and  that  he  was  knowingly  aiding  and  concurring 
ia  the  manufacturing,  &c. ;  by  means  whereof  an  oflScer  of  the  es^ 
cise  found  in  the  said  portion  of  the  premises  manufacturing,  and 
in  the  course  of  manufacturing,  divers  goods,  and  did  at  the  Aunfi 

1  1  Chit  PI.  395.  s  Donnell  v.  Jones,  17  Ala.  689. 
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time  discover  in  and  about  such  place  the  plaintiff,  who,  by  reason 
of  the  premises,  appeared  to  be  assisting  in  the  manufacture,  <&c., 
▼hereupon  the  officer  arrested  the  plaintiff,  and  the  plaintiff  was 
coDTicted  by  a  magistrate  in  the  penalty  of  80Z.  Held  bad,  as 
neither  stating  a  good  cause  of  action  in  the  nature  of  conspiracy, 
nor  of  an  action  for  malicious  prosecution.^ 

1  Barber  v,  Lesiter,  7  C.  B.  (N.  6.)  176 ;  6  Jar.  (N.  S.)  654. 
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CHAPTER  IX. 

PLEADINGS  IN  ACTIONS  FOB  INJUBIES  TO  PBOPEBTT. 

1.  General  remark — poesession.-  15.  Lighte,  &o.;  common;  patent 

i.  Watercoorses  and  mills. 

§  1.  Following  the  order  of  topics  heretofore  adopted,  we  pro 
ceed  to  consider  the  pleadings  in  actions  for  injuries  to  properly. 
Of  course  these  have  been  largely,  though  incidentally,  treated  in 
other  connections, —  as  under  the  heads  of  trespass,  nuisance,  neg- 
ligence, and  conversion, —  and  comparatively  little  remains  to  be 
added  with  reference  to  the  particular  subjects  of  ownership  or 
possession. 

§  2.  A  plaintiff  cannot  recover  for  injuries  to  his  possession,  when 
the  complaint  negatives  such  possession.  The  remarks  of  the 
court  show  the  nature  of  the  case  and  grounds  of  decision. 
^^  There  is  no  averment  .  •  •  that  the  plaintiff  .  .  .  had  the 
actual  possession  of  the  land  ...  or  that  being  then  disseised  he 
had  since  regained  the  possession.  .  .  .  Possession  .  .  .  would 
sufficiently  appear  from  an  allegation  of  title  ...  for  if  the  land 
is  vacant  .  .  .  the  title  will  .  .  .  draw  after  it  the  possession. .  .  • 
The  plaintiff  deprived  himself  of  this  effect  of  his  allegation  of 
title,  by  averments  .  .  .  showing  that  before  and  at  the  time  he 
acquired  title  the  land  was  in  the  actual  possession  of  the  defend- 
ant, and  has  so  remained  ever  since.  These  allegations  .  .  . 
cannot  be  rejected  as  surplusage ;  for  if  the  complaint  is  to  be 
regarded  as  in  ejectment,  they  or  some  of  them  are  necessary  to 
show  a  cause  of  action;  and  if  as  in  trespass,  then  ...  the 
plaintiff  shows  on  the  &ce  of  his  own  pleading  that  he  has  no 
cause  of  action."  ^ 

§  8.  We  have  heretofore  considered,  at  much  length,  the  subject 
of  fvatercourses  and  mills.^    (See  Hilliard  on  Torts,  Ch.  XX.) 

1  CowenhoTen  v.  Brooklyn,  SS  Barb.  9;       *  See  Tyler  o.  Afatfaer,  9  Gny,  177. 
per  Scrogham,  J.,  ib.  12. 
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(  4.  In  an  action  for  diverting  water  from  the  plaintiff's  mill, 
the  declaration  must  allege,  that  by  such  diversion  the  quantity  of 
water  which  continued  to  flow  to  the  mill  was  insafficient,  or  that 
the  plaintiff  was  thereby  injured.^ 

§  5.  It  is  no  ground  for  arresting  judgment,  in  an  action  for 
stopping  a  watercourse  and  thereby  flowing  the  plaintiff's  land, 
that  the  declaration,  which  alleges  that  the  plaintiff  was  seised  and 
possessed  of  a  certain  lot  of  land,  from  which  the  water  which  fell 
and  flowed  thereon  was  accustomed  to  flow  off  through  this  water- 
course in  the  land  of  the  defendant,  does  not  more  particularly 
describe  the  plaintiff's  right.^ 

i  6.  Complaint  that  the  defendants  built  dams,  &c.,  whereby 
they  kept  back  the  water,  and  also  opened  gates  whereby  mud 
washed  out  with  the  water,  and  filled  the  plaintiff's  ditches,  and 
rendered  the  water  worthless.  Held,  merely  two  ways  of  divert- 
ing the  water,  and  therefore  properly  set  out  in  the  same  count.^ 

§  7.  The  remedy  for  an  obstruction  of  a  watercourse,  and  prevent- 
ing the  water  from  flowing  to  the  land  of  an  owner  below,  as  it  has 
been  accustomed  to  flow,  by  erecting  a  dam,  and  closing  the  gates 
at  night  for  the  purpose  of  collecting  the  water,  is  by  an  action  of 
tort,  and  not  by  a  complaint  under  the  Massachusetts  mill  acts.^ 

§  8.  Under  the  California  practice,  words  which  are  technical, 
bat  not  important,  may  be  rejected  as  surplusage,  if  they  do 
not  lead  to  misapprehension  as  to  the  material  facts  of  the 
case,  which  are  otherwise  clearly  stated.  Thus,  in  a  suit  for 
damages  occasioned  by  the  overflow  of  water  from  the  defend- 
ant's land,  bringing  with  it  gravel,  stones,  &c.,  the  averment  of 
*^  with  force  and  arms  broke  and  entered  "  is  immaterial  and  need 
not  be  proved.^  So  where  the  complaint  alleges  that  the  defendant 
wrongfully  and  injuriously  diverted  water,  while  the  testimony 
shows  the  injury  to  be  the  result  of  the  act  of  another,  prevent- 
ing its  return  to  its  channel,  as  designed  by  the  defendant,  after  its 
use ;  this  is  no  variance.^  So,  A  and  B  being  owners  of  lands  and 
mills  on  opposite  sides  of  a  river,  which  mills  were  operated  by 
the  waters  raised  by  a  dam  across  it,  A  brought  an  action  on  the 
case  against  B,  for  unlawfully  raising  the  dam  on  his  side  of  the 


1  Burden  v.  Mobile,  21  Ala.  309.  •  Dant  p.  Rash,  14  Cal.  81.    See  Pick- 

s  Ashley  v.  Ashley,  4  Gray,  197.  ett  v.  Condon,  18  Md.  413. 

*  Gale  p.  Tuolnmne,  &c.  14  Cal.  25.  «  Stein  v.  Borden,  29  Ala.  127. 

*  Thompeon  v.  lioore,  2  Allen,  850. 
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river,  in  such  a  manner  as  to  inundate  A's  wheel  and  mill ;  al- 
leging that  he  was  entitled  to  the  free  course  of  the  waters,  and  to 
the  use  of  them  for  his  mill,  by  means  of  the  dam,  free  and  un- 
disturbed.   In  support  of  this  allegation,  A  gave  in  evidence  an 
indenture,  from  which  both  parties  derived  their  titles,  providing, 
that,  when  there  should  be  water  enough  in  the  pond,  all  the  mills 
might  be  improved,  without  let  or  hindrance ;    but,  when  there 
should  be  want  of  water,  the  party  under  whom  B  claimed  should 
have  the  sole  power  of  drawing  the  water  out  of  the  pond,  for  his 
mills,  three  whole  days  in  four,  and  the  party  under  whom  A 
claimed  should  have  the  like  power  one  day  in  four.    Held,  there 
was  no  fatal  variance  ;  for  the  indenture  proved  the  right  alleged, 
either  for  the  whole  time,  or  for  one  day  in  four ;  and,  in  either 
case,  A  was  entitled  to  recover  to  the  extent  of  the  injury  proved.* 
But  where,  in  an  action  for  diverting  water,  the  declaration  al- 
leged, that  the  plaintiff  was  entitled  to  all  the  water  in  a  dam 
which  should  rise  above  a  certain  mark,  and  the  evidence  showed 
that  he  was  entitled  only  to  such  part  as  should  remain  after  a 
prior  use  by  the  defendant ;   held,  on  error,  a  fatal  variance.* 
So,  under  a  complaint  for  obstructing  a  stream,  and  causing  the 
water  to  flow  back  upon  and  over  land  of  the  plaintiff,  the  plain- 
tiff cannot  show  that  raising  the  stream  interfered  with  the  na^ 
ural  drainage  of  the  land,  so  that  the  rain-water  did  not  soak 
away,  but  remained  until  it  dried  away.^    So  a  declaration,  for 
the  obstruction  of  ^^  a  small  stream  of  water  "  running  through 
the  plaintiff's  land,  is  not  sustained  by  evidence,  that  the  flow, 
through  a  ditch,  of  water  which  has  accumulated  from  rains  or 
the  melting  of  snow  or  the  undermining  of  the  land,  has  been 
obstructed.^    So  a  declaration,  for  the  diversion  of  a  watercourss 
running  through  the  plaintiff's  cedar  swamp,  by  digging  a  ditch 
&om  the  channel  thereof,  above  the/Bwamp,  on  land  not  belonging 
to  the  plaintiff,  and  diverting  the  water  into  it,  and  thereby  injur- 
ing the  swamp  ;  is  not  sustained  by  proof,  that  the  defendant  dug 
a  ditch  which  diverted  the  water  from  flowing  in  an  ancient 
stream  into  a  large  swamp,  of  which  the  plaintiff's  land  was  a 
portion,  if  no  watercourse  of  the  plaintiff  is  thereby  disturbed ; 
although  it  does  not  appear  that  the  defendant  had  authority  Sat 
his  acts.^ 


1  Bardick  v.  Glasko,  18  Conn.  494. 
■  Wilbur  17.  Brown,  3  Denio,  356. 
s  Fixlej  V.  Clark,  32  Barb.  268. 


*  Dickinson  v.  Worcester,  7  Allen,  19. 
B  Griffith  V,  Jenkins,  2  ib.  589. 
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§  9.  To  an  action  for  wrongfully  keeping  and  maintaining  a 
weir  at  a  height  beyond  its  ordinary  level,  whereby  the  plaintiff's 
lands  were  flooded,  the  defendant  pleaded,  that  ^'  he  did  not  wron^ 
fully  keep  and  maintain  the  weir  at  a  height  greater  than  its  ordi- 
nary level."  The  issue  followed  the  words  of  the  plea.  Held, 
the  plea  only  put  in  issue  the  maintenance  of  the  weir,  and  evi- 
dence on  behalf  of  the  defendant,  that  such  maintenance  was 
rightful,  was  inadmissible.' 

§  10.  Under  an  answer  to  a  complaint  for  flowing  land,  which 
daims  the  right  to  maintain  the  dam  at  its  present  height,  without 
compensation,  the  burden  of  proof  is  on  the  respondent.^ 

§  11.  In  an  action  for  diverting  a  stream,  by  cutting  ditches  on 
the  defendant's  lot  above  that  of  the  plaintiff;  the  defendant  can- 
not set  up,  by  way  of  equitable  defence,  a  parol  agreement  be- 
tween them  relative  to  the  deepening  of  the  channel  on  their 
respective  premises,  made  several  years  before,  and  having  no 
connection  with,  the  diversion.  Nor  could  such  an  agreement 
have  been  set  up  as  a  counter-claim  under  the  New  York  Code 
of  1852.  Nor  by  way  of  recoupment  of  damages.  Nor  could 
the  defendant  claim  damages  for  breach  of  the  agreement,  as  a 
set-off,  under  the  Revised  Statutes,  or  the  Code  prior  to  1852.^ 

§  12.  Under  a  canal  act,  mill-owners,  within  a  specified  distance 
of  the  canal,  were  entitled  to  use  the  water  for  the  purpose  of 
condensing  the  steam  used  for  working  their  engines.  In  an  ac- 
tion against  such  a  mill-owner,  the  declaration  charged,  that  he 
abstracted  more  water  than  was  sufficient  to  supply  the  engine 
with  cold  water  for  the  purpose  of  condensing  the  steam,  and  that 
he  applied  the  water  to  other  and  different  purposes  than  condens- 
ing steam.  The  plea  alleged  an  user  by  the  defendant,  as  occu- 
pier of  the  mill,  of  the  water,  as  of  right  and  without  interruption 
for  twenty  years,  for  other  purposes  than  condensing  steam,  to  wit, 
for  supplying  the  boiler  of  the  engine,  and  of  generating  steam 
for  working  the  engine,  and  of  supplying  a  certain  cistern,  to 
wit,  a  cistern  on  the  roof  of  a  certain  engine-house.  The  repli- 
cation traversed  such  user.  The  evidence  was,  that  the  defend- 
ant was  the  occupier  of  two  mills,  adjoining  to  each  other  and 
occupied  together,  each  having  a  separate  steam-engine.     The 


^  Blood  V,  Keller,  11  Ir.  Com.  Law  Bep.       *  Jackson  v.  Harrington,  2  Allen,  242. 
132  £xch.  s  FattiBon  v.  Bicfaards,  22  Barb.  143. 
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"  old  mUl "  was  erected  in  1823,  since  which  time  the  defendant 
had  used  the  water  from  the  canal  for  twenty  years,  for  the  pur- 
poses mentioned  in  the  plea,  in  respect  of  the  *^  old  mill."  The 
**  new  mill "  was  built  in  1829,  and  the  water  had  been  used,  as 
alleged  in  the  plea,  for  less  than  twenty  years  in  respect  of  that 
mill.  There  was  no  cistern  on  the  roof  of  any  engine-house,  but 
there  were  various  cisterns  in  and  about  the  engine-house  in  the 
old  mill,  through  which  the  water  passed.  The  jury  found  that 
the  two  buildings  formed  one  mill,  and  that  there  had  been  a 
twenty  years'  user  as  of  right  by  the  defendant.  Held,  the  issue 
was  divisible,  and  the  defendant  was  entitled  to  the  verdict,  ex« 
cept  as  to  the  supplying  a  cistern  on  the  roof  of  the  engine-house, 
as  to  which  the  plaintiff  was  entitled  to  a  verdict,  with  nominal 
damages.  Held,  also  (upon  motion  for  judgment  non  obstante 
veredicto')  J  that  the  plea  was  bad,  as  the  canal  company  had  no 
right  to  grant  the  water  for  other  purposes  than  for  condensing 
steam,  and  that  no  such  right  could  consequently  be  inferred  from 
a  twenty  years'  user.  ^*  This  is  a  claim  by  the  defendant  to  im- 
pose a  servitude  on  the  canal,  by  the  effect  of  a  twenty  years' 
adverse  user.  ^  .  .  Twenty  years'  adverse  user  will  not  establish 
such  a  right  unless  the  owner  of  the  servient  tenement  is  capable 
of  giving  such  a  right  by  express  grant.  Now,  if  there  had  been 
such  a  grant  here,  •  .  .  the  plaintiSs,  who  are  trustees  for  public 
purposes,  would,  nevertheless,  have  a  right  to  the  flow  of  the 
water."  ^ 

§  13.  The  plaintiff  was  entitled,  for  the  purposes  of  his  mill,  to 
a  supply  of  water,  by  means  of  a  stream  running  through  and 
over  the  lands  of  the  defendant.  The  defendant,  in  working  the 
minerals  lying  under  the  bed  of  the  stream,  had  caused  a  sub* 
sidence  of  the  bed,  to  the  extent  of  four  feet,  for  some  distance. 
In  order  to  maintain  the  original  level  of  the  stream,  the  defend- 
ant had  constructed  embankments  on  either  side,  and  there  was 
no  actual  diminution  in  the  supply  of  water  to  the  mill.  Upon  a 
bill  for  an  injunction,  the  court  refused  to  make  a  hostile  decree 
against  the  defendant.  But,  by  reason  of  the  subsidence,  he  was 
required  to  give  an  undertaking,  not  to  work  the  mineral  iu  such 
a  way,  as  to  obstruct  or  interfere  with  the  flow  and  passage  of  the 
water  to  the  mill ;  staying  further  proceedings ;  giving  no  costs ; 

^  The  Rochdale,  &c.  v.  Baddiffe,  12  Eog.  L.  &  £q.  409 ;  per  Erie,  J.,  ib  418. 
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but  reserving  liberty  to  the  plaintiff  to  apply,  if  occasion  should 
require.^ 

§  15.  With  reference  to  the  subject  o!  lights  and  other  easements  ; 
in  an  action  for  injury  to  the  reversion  by  obstructing  ancient  lights, 
it  is  sufficient  for  the  declaration  to  show  an  obstruction  which  may 
cause  such  injury,  especially  if  it  is  alleged  that,  by  means  thereof, 
the  plaintiff's  reversionary  estate  was  injured.  And  such  declara- 
tion is  not  bad,  on  demurrer,  because  the  obstruction  is  one  which 
is  capable  of  being  shown,  at  the  trial,  to  be  only  temporary,  and 
not  injurious  to  the  reversion.^ 

§  16.  An  averment,  that  the  plaintiff  owned  a  dwelling-house, 
in  which  there  were,  and  still  of  right  ought  to  be,  four  ancient 
windows,  through  which  the  light  and  air  ought  to  have  entered, 
and  still  ought  to  enter  of  right,  allows  proof  of  a  prescriptive 
right,  of  one  founded  on  grant,  or  on  adverse  user.^ 

§  17.  Where  a  bill  stated,  that  the  erection  of  a  proposed  build- 
ing would  materially  affect  the  comfort  and  enjoyment^  in  respect 
of  light  and  air,  of  the  inhabitants  of  an  adjoining  house,  of  which 
there  had  been  uninterrupted  enjoyment  for  twenty  years  and 
upwards ;  the  court  granted  an  injunction  to  restrain  the  erection 
of  such  building,  the  plaintiff  undertaking  to  bring  an  action  within 
one  month.^ 

§  18.  To  an  action  for  obstructing  the  plaintiff's  lights,  and 
depriving  him  of  support  to  his  buildings,  the  defendant  pleaded 
an  equitable  plea ;  that  the  grievances  complained  of  were  occa- 
sioned by  his  pulling  down  a  house  and  erecting  another  in  its 
place,  which  he  did  with  the  acquiescence  and  consent  of  the 
plaintiff,  and  on  the  faith  of  such  acquiescence  and  consent  he 
incurred  expenses.  Replication,  that  the  plaintiff  acquiesced  and 
consented  on  the  faith  of  false  representations  of  the  defendant ; 
that  is,  that  the  grievances  complained  of  would  not  result  from 
his  works.  Held,  the  plea  and  the  replication  were  respectively 
good.* 

§  19.  Declaration,  that  the  defendants  wrongfully  raised,  made, 
and  formed,  and  caused  to  be  raised,  made,  and  formed,  a  certain 
embankment  of  earth  near  the  plaintiff's  house,  and  wrongfully 

1  Elwell  9.  Crowther,  8  Jar.  (N.  S.)  *  Arcedeckne  9.  Kelk,  5  Jar.  (N.  S.) 

1004 ;  6  L.  T.  (N.  8.)  596.  114 ;  7  W.  R.  194 ;  32  L.  T.  831. 

'  Metropolitan,  &c.  v.  Fetch,  27  L.  J.  •  DaviB    v.   Marshall,    7  Jar.  (K.  8.) 

C.  P.  330 ;  5  C.  B.  (N.  8.)  504.  1247. 

*  Ward  V.  Neal,  85  Ala.  602. 

28 


266  PLEADING.  [book  IIL 

continued  the  same,  &c.,  by  reason  whereof,  &c.,  divers  large 
quantities  of  water  ran  and  flowed  to  and  into  the  said  house, 
whereby  the  same  became  greatly  injured,  wetted,  and  damaged. 
Plea,  that  the  said  embankment  was  raised,  under  and  by  virtue 
of  certain  acts  of  Parliament  granted  in  that  behalf,  to  wit,  tc. 
Replication,  that  the  running  and  flowing  of  the  water  to  and 
into  the  plaintifi*^s  messuage,  as  in  the  declaration  mentioned,  was 
and  is  occasioned  by  the  wrongful  construction,  negligent  and 
improper  raising,  making,  and  forming  of  the  said  embankment, 
and  the  want  of  proper  and  sufficient  drains  to  the  same.  Held, 
by  Crompton  and  MeUor,  JJ.  (dubUante  Gockburn,  C.  J.),  that 
the  replication  was  no  departure.^ 

§  20.  A  plea  of  right  of  common  for  ^^  one  cow,  and  three- 
fourth  parts  of  a  right  of  common  of  pasture  for  another  cow,"  with 
an  averment  ^^  that  one  L.  had  one-fourth  part  of  a  right  of  com- 
mon of  pasture  for  one  cow,"  and  that  the  defendant  in  respect 
of  his  right  of  common  for  one  cow  and  three-fourth  parts  of 
the  right  of  common  for  another  cow  in  his  own  right,  and  in 
respect  of  one-fourth  part  of  a  right  of  common  as  the  servant 
of  L.  put  two  cows,  and  no  more,  on  the  common;  was  held 
bad.2 

§  21.  In  an  action  for  the  infringement  of  a  patent,  the  court 
(since  the  Common-law  Procedure  Act)  allowed  the  defendant  to 
plead,  first,  not  guilty ;  secondly,  that  the  patentee  was  not  the 
inventor ;  thirdly,  Thon  concessit ;  fourthly,  that  the  invention  was 
not  a  manufacture  ;  fifthly,  that  the  invention  was  not  new ;  and 
sixthly,  that  no  sufficient  specification  was  enrolled.' 

1  Brine  v.  Great,  &c.  8  Jar.  CN.  S.)  410;       *  Nichols  v.  Chapman,  5  Hnri.  &  Nor. 
a  B.  &  8.  402.  64S. 

>  Piatt  V.  Else,  SO  Eng.  L.  &  Eq.  304. 
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CHAPTER   X- 

PLEADINGS  IN  ACTIONS  FOB  INJUBIES  TO  RELATIVE  RIGHTS.;  OFFICERS 

OF  THE  LAW. 

L  Jnsticei.  8.  Sheriffs,  &o. 

1.  Clerk. 

§  1.  Declaration  against  the  defendants,  as  justices  of  the  peace, 
that  the  plaintiffs  were  rated  to  a  church  rate,  and  were  summoned 
before  the  justices,  to  answer  a  complaint  that  they  had  refused  to 
pay  it ;  that  they  duly  attended,  and  in  good  faith,  &c.,  disputing 
and  intending  to  dispute  the  validity  of  the  said  rate,  upon  the 
hearing  gave  to  the  defendants,  then  being  and  acting  as  such 
justices  as  aforesaid,  notice  that  they  disputed  the  validity  of  the 
rate,  and  required  the  defendants,  as  such  justices,  to  forbear 
from  and  not  to  give  judgment  in  respect  of  the  matter  of  the 
complaint ;  and  that  there  was  no  evidence  given  to  or  before 
the  defendant's,  that  the  plaintiffs  did  not  in  good  faith  dispute 
the  validity  of  the  said  rate,  or  that  they  did  not  in  good  faith 
give  such  notice  to  the  defendants  as  aforesaid ;  yet  the  defend- 
ants,  disregarding  the  said  notice,  and  assuming  to  act  as  justices 
when  they  well  knew  they  had  not  jurisdiction  to  make  any  order 
upon  the  matter  of  the  complaint,  made  an  order  for  the  payment 
of  the  amount  of  the  rate,  together  with  a  sum  for  costs.  Demur* 
rer,  on  the  ground  that  the  declaration  ought  to  have  alleged  that 
the  defendants  committed  the  grievances  maliciously.  Held,  that, 
assuming  the  plaintiffs  did  bond  fide  dispute  the  rate,  and  gave 
notice  to  the  justices,  the  jurisdiction  was  ousted ;  and,  the  action 
being  against  justices  for  acting  in  excess  of  their  jurisdiction, 
the  declaration  was  good,  without  an  allegation  that  they  acted 
ipaliciously  and  without  reasonable  and  probable  cause.^ 

§  2.  The  clerk  of  a  county  court,  against  whom  an  action  of 

1  Pease  v.  Chajton,  S  Jar.  (N.  S.)  482. 
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trespass  is  brought,  may  give  special  matter  in  evidence  under  a 
plea  of  "  not  guilty  by  statute,"  by  virtue  of  the  13  &  14  Vict 
ch.  61,  §  19.1 

§  3.  A  complaint  against  a  sheriff,  for  not  executing  a  deed  to 
ilie  plaintiff,  and  claiming  special  damages  for  the  failure  to  get 
possession  of  the  land  sold,  is  bad,  without  an  averment  that  the 
plaintiff's  failure  to  get  possession  was  caused  solely  by  the  want 
of  the  deed.2 

§  4.  If,  in  an  action  against  a  sheriff  for  the  default  of  his 
deputy,  the  declaration  does  not  allege  that  he  is  sheriff,  the  defect 
will  not  be  aided  by  verdict.* 

§  5.  In  an  action  against  an  officer  for  the  unlawful  taking  of 
property,  it  is  not  necessary  to  aver  that  such  property  was  ex- 
empt from  execution.^ 

§  6.  In  an  action  against  an  officer  for  taking,  on  an  attachment 
against  A,  goods  mortgaged  to  B ;  the  declaration  need  not  allege 
that  the  demand  made  by  the  plaintiff  on  the  officer,  as  required 
by  the  Mass.  Bev.  Sts.  ch.  90,  §  79,  contained  a  just  and  true 
account  of  the  mortgage-debt.^ 

§  7.  A  complaint,  which,  after  stating  the  due  commitment  of  a 
prisoner  by  the  defendant  as  sheriff  to  the  county  jail,  then  pro- 
ceeds to  state  the  expiration  of  the  term  of  the  defendant's  office, 
the  election  of  a  new  sheriff,  the  due  qualification  of  the  latter, 
and  the  service  upon  the  defendant  of  the  certificate  of  the  county 
clerk  that  such  new  sheriff  had  qualified  and  given  the  securitj 
required  by  law  (2  N.  T.  Rev.  Sts.  438),  and  avers  that  the 
defendant  did  not,  within  ten  days  after  such  service,  deliver  to 
the  said  new  sheriff  the  prisoner,  then  in  the  defendant's  custody 
an  the  said  execution,  and  confined  within  the  jail  liberties; 
shows  a  clear  and  explicit  neglect  of  duty  and  violation  of  the 
statute,  for  which  the  defendant  is  liable,  and  is  enough  to  put 
him  to  his  defence.^ 

§  8.  An  averment  in  a  declaration,  that  an  execution  was  re- 
turnable according  to  the  statute,  is  to  be  understood  as  meaning, 
that  the  execution  was  returnable,  on  its  face,  to  the  term  of  the 
court,  to  which  by  law  it  should  have  been  made  returnable ;  and 

4 

1  Dews  V,  Rylej,  7  Eng.  L.  &  Eq.  469.         *  Stevens  v.  SomerindTke,4E.D.  Smith, 
s  Knight  V.  Fair,  12  Cai.  296.  418. 

'  Low  0.  Tilton,  19  N.  H.  271.  *  Gassett  v.  Sanborn,  8  Gray,  218. 

«  French  v.  Willet,  4  Bosw.  649. 
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if,  when  offered  in  evidence,  it  appears  returnable  at  a  time 
different  from  that,  it  should  be  excluded  on  account  of  the 
Tariance.^  But  where,  in  an  action  of  trespass,  the  defendant  jus- 
tifies the  taking  hj  a  writ  directed  to  him  as  an  officer,  and  the 
action  is  brought  before  the  term  of  the  court  to  which  such  writ 
is  returnable ;  the  special  plea  need  not  allege  that  the  writ  was 
returned  at  the  term  of  the  court  to  which  it  was  made  return- 
able.* 

§  9.  A  declaration  against  a  sheriff  stated  in  detail,  that  five 
several  writs  of  ^,  fa.  against  the  plaintiff  were  delivered  to  the 
sheriff;  that  he  afterwards,  under  the  said  several  writs  respect- 
ivelj,  seized  the  plaintiff's  goods,  to  the  value  of  the  said  writs  ; 
and  took  for  executing  the  said  writs  a  large  sum,  to  wit,  521. 
125.  M.,  the  same  being  more'  than  he  was  entitled  to  by  85/.  18^. 
6d.  To  this  was  a  special  demurrer,  for  not  setting  out  with 
particularity  the  amounts  taken,  and  in  respect  of  what  fees  the 
excess  arose,  and  that  it  was  not  averred  that  the  extortion  took 
place  within  one  year  before  the  commencement  of  the  suit. 
Suggesting,  that  the  declaration  did  not  sufficiently  show  whether 
there  were  one  or  more  seizures,  the  court  held  that  this  objection 
was  not  sufficiently  taken  by  the  demurrer,  and  that  in  other 
respects  the  declaration  was  good.^ 

§  9  a.  If  one  assume  to  justify  by  special  process  of  capias^  he 
should  in  his  plea  state  such  facts  as  authorize  that  form  of 
process.* 

§  10.  A  complaint,  in  an  action  against  a  sheriff  for  the  escape 
of  a  person  arrested  by  him  upon  a  process  for  contempt,  which 
alleges  that  the  sheriff  ^'  suffered  and  permitted  such  person  to 
escape  and  go  at  large,"  states  a  voluntary  and  not  a  negligent 
escape.  An  answer  to  such  a  complaint,  which  in  terms  is  stated 
to  be  ^'  a  further  separate  and  distinct  defence,"  and  which  avers 
that  such  person  ^^  may  have  wrongfully  and  privily,  and  without 
the  knowledge,  permission,  or  consent  of  this  defendant,  escaped," 
Ac,  and  that,  ^^  if  he  did  so  escape,  he  afterwards  "  returned  into 
custody,  &c.,  is  insufficient  as  a  pleading,  as  it  does  not  deny, 
either  generally  or  specifically,  the  allegation  that  the  sheriff  per- 
mitted the  prisoner  to  escape.    The  New  York  statute  requires,  as 

1  Forward  v.  Marsh,  IS  Ala.  645.  *  Berton  v.  Lawrence,  I  Eog.  L.  &  £q. 

*  Briggfl  9.  Mason,  31  Verm.  433.  453. 


«  Wright  V.  Hazen,  24  Verm.  143.. 
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essential  to  the  sufficiencf  of  an  answer  to  such  a  complaint^  that 
it  contain  averments,  whatever  maf  be  the  words  used,  amount* 
ing  to  a  clear  and  distinct  allegation  that  the  alleged  escape  ^^  was 
made  without  the  consent  of  the  defendant."  ^ 

§  11.  In  an  action  against  a  constable  for  neglecting  to  execute 
process,  he  cannot  plead  the  defectiveness  of  his  writ,  unless  it  be 
for  want  of  jurisdiction.' 

§  12.  Where  a  sheriff  justifies,  in  trover,  under  an  attachment 
and  order  of  sale  therein  issued ;  an  averment  in  these  words, 
"  of  which  proceedings  under  said  order  of  sale,  said  defendant 
made  due  return  to  said  court,  according  to  the  mandate  thereof," 
is  not  sufficient,  the  facts  not  being  stated.^ 

§  18.  In  an  action  against  an  officer,  for  refusing  to  serve  a 
writ,  and  make  an  attachment  thereon  of  propertf  which  was 
pointed  out  to  him,  and  which  was  then  held  by  him  on  another 
precept,  and  afterwards  sold  for  more  than  sufficient  to  satisfy  the 
same ;  the  defendant  cannot  prove,  as  a  bar  to  the  action,  a  settle- 
ment made  after  the  action  was  commenced,  and  not  set  forth  in 
the  answer,  by  which  the  surplus  was  paid  over  to  other  creditors, 
with  the  plaintiflF's  consent.^ 

§  14.  Where,  in  an  action  of  trespass  for  taking  goods,  the  de- 
fendant pleaded  in  justification  that  he  took  them  by  virtue  of  a 
writ  directed  to  him  as  an  officer;  a  replication,  that  he  did  not 
attach  said  goods  by  virtue  of  said  writ,  upon  special  demurrer 
was  held  to  be  a  negative  pregnant,  and  therefore  bad.^ 

§  15.  To  a  plea  by  the  sheriff,  in  an  action  against  him  for  neg- 
lecting to  return  a  writ  of  attachment,  that  the  execution  defend- 
ant was  worthless ;  fraud  in  the  bill  of  sale  offered  to  sustain  this 
plea  need  not  be  replied,  but  may  be  shown  by  evidence.^ 

§  16.  To  a  declaration,  that,  the  plaintiffs  having  bailed  and  let  to 
P.  divers  wagons  for  a  term,  and  being  entitled  to  and  the  ovrnen 
of  the  wagons,  subject  to  the  interest  of  P.  thereupon,  during  the 
term,  and  while  the  plaintiffs  and  P.  were  so  interested,  the  defend- 
ant converted  them  to  his  own  use,  and  sold  the  same,  whereby  the 
plaintiffs  were  injured  in  their  title  to  the  wagons,  and  the  same 
became  lost  to  them ;  it  is  a  good  plea,  that  the  defendant  sold, 
but  not  in  market  overt,  the  wagons,  as  sheriff,  in  the  execution 


1  L00807  ^'  OrMr,  4  Bosir.  391. 
'  Coveraale  v.  Fowler,  4  Har.  358. 
'  Young  p.  Davis,  30  Ala.  213. 


^  Woloott  p.  Root,  a  Allen,  194. 
>  Briees  v.  Mason,  31  Venn.  433. 
•  Smith  p.  Tooke,  20  Tex.  750. 
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of  fifi.fa.^  and  that  at  the  time  of  the  sale  he  had  not  any  notice 
of  the  plaintiffs'  interest  in  the  wagons.  Another  plea,  tliat  the 
defendant  seized  and  sold  the  wagons,  not  maliciouslj,  and  not  in 
market  overt,  as  sheriff,  in  execution  of  a  fu  fa. ;  and  that  the 
plaintifis  had  not  sustained  and  will  not  sustain  any  damage. 
New  assignment  to  both  pleas :  that  the  defendant  converted  the 
wagons  by  absolutely  selling  the  plaintiffs'  interest  and  deliver- 
ing the  wagons  to  divers  persons  in  pursuance  of  the  sale,  and 
thereby  causing  the  same  to  be  used  by  those  persons  and  worn 
by  such  users.  Held,  that  the  plaintiffs  were  entitled  to  judgment 
on  the  new  assignment  to  both  pleas.^ 

(  17.  A  defendant,  failing  to  justify  under  a  habere^  the  judg- 
ment in  ejectment  having  been  set  aside  as  irregular,  may,  either 
under  a  plea  that  the  plaintiff  was  not  possessed,  or  that  a  third 
party  was,  prove  the  title  upon  which  he  recovered  in  ejectment.^ 
§  18.  A  justification  of  breaking  an  inner  door,  in  ^rder  to 
search  for  and  arrest  the  party,  must  allege  a  demand  of  the  key, 
or  that  no  one  was  present  of  whom  a  demand  could  be  made. 
It  is  not  sufficient  to  allege  that  the  door  was  locked,  so  that  with- 
out breaking  it  the  officer  could  not  enter.^ 

§  19.  In  a  suit  for  false  imprisonment,  if  the  defendant  plead 
that  he  was  sheriff,  and  arrested  the  plaintiff  by  virtue  of  process ; 
a  replication,  of  the  tender  of  a  bail-piece  to  the  defendant,  which 
he  refused  to  accept,  is  bad.^ 

(  20.  Whenever  new  matter  is  introduced  in  any  of  the  plead- 
ings in  a  suit,  the  plea  should  conclude  with  a  verification.  Thus 
where  the  defendant,  in  an  action  of  trespass,  justifies  the  taking 
of  the  property  by  virtue  of  a  rate-bill  and  warrant,  and  the  plain- 
tiff replies  a  tender  of  the  amount  of  the  tax  and  interest ;  a 
rejoinder,  that  the  defendant  was  entitled  to  and  claimed  travel- 
ling fees,  in  addition  to  the  tax  and  interest,  and  that  therefore 
the  tender  was  insufficient,  being  new  matter,  should  conclude 
with  a  verification.^ 

§  21.  The  attorney  of  P.,  who  had  obtained  judgment  in  an 
action  against  W.  F.,  caused  a^./a.  to  issue  against  W.  F.,  and 
indorsed  on  the  writ,  *^  The  defendant  is  a ,  and.  resides  at 

1  Lancuhire,  &c.  v.  Fitzhogh,  6  H.  &  *  1  Chit  Fl.  618 ;  3  Bos.  &  P.  228. 

H.  508.  «  Yiogling  v,  Hoppe,  9  Gill,  810. 

*  Bilcker  v.  BeeBton,  2  F.  &  F.  410,  *  Josljn  p.  Tracy,  19  Venn.  669. 
Wndo. 
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R.  in  your  bailiwick."  The  writ  was  delivered  to  the  sheriflF,  who 
seized  the  goods  of  W.  F.,  the  son,  he  being  the  only  person  of 
that  name  who  resided  at  B.  The  real  defendant,  W.  F.  the 
father,  resided  at  C,  which  adjoined  B.  An  action  having  been 
brought  bj  the  son  against  the  sheriff,  in  which  the  sheriff  had  to 
pay  damages,  he  sued  the  attorney  to  recover  compensation.  It 
was  agreed  that  both  the  attorney  and  the  sheriff  acfied  botid  fide. 
A  first  count  alleged  that  the  defendant,  by  an  indorsement  on 
the  writ,  and  with  the  intent  that  the  plaintiff  should  act  on  the 
statement  contained  in  the  indorsement,  falsely  stated  and  repre- 
sented to  the  plaintiff,  that  the  W.  F.  against  whose  goods  the 
writ  was  directed  resided  at  B.  The  second  count  alleged  the 
indorsement  to  have  been  negligently,  carelessly,  and  improperly 
made.  The  third  count  alleged  that  the  defendant,  having  issued 
the  fi.  fa.,  directed  and  required  the  plaintiff,  to  wit,  by  the  in- 
dorsement on  the  writ,  to  execute  the  writ  by  seizing  the  goods 
of  W.  F.,  who  resided  at  B.,  as  and  for  the  goods  of  the  W.  F. 
in  the  writ  named.  Held,  by  Cockburn,  G.  J.,  Hill  and 
Blackburn,  JJ.,  that  the  first  count,  which  was  simply  for 
a  misrepresentation,  could  not  be  supported;  that  the  second 
count  was  defective  in  not  showing  any  obligation  or  duty  on  the 
part  of  the  attorney,  as  between  him  and  the  sheriff,  to  make  the 
indorsement ;  and  the  third  count  could  not  be  supported,  inas- 
much as  the  indovsement  on  the  writ  was  no  more  than  a  state- 
ment by  the  attorney  for  the  purpose  of  affording  information  to 
the  sheriff,  leaving  the  sheriff  to  his  own  discretion  as  to  how  be 
would  act.  But  by  Wightman,  J.,  that  the  in*dorsement  was  a  di- 
rection to  the  sheriff  to  take  the  goods  of  W.  F.,  who  resided  at  R., 
and  therefore  the  plaintiff  was  entitled  to  judgment  on  the  third 
count.  Also  held,  by  the  court,  that  the  sheriff  was  not  entitled 
to  recover^  so  much  of  the  damages,  as  were  given  in  respect  of  his 
officer's  having  remained  in  possession  after  he  had  notice  that  die 
execution  was  wrong.* 

1  Childera  v.   Wooler,  6  Jar.   (N.   S.)444;  29  L.  J.  Q.  B.  129;  8  W.  B.  321 ;  S 
L.  T.  (N.  S.)  49. 
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CHAPTER   XI. 

PLEADINGS  IN   ACTIONS   AGAINST    RAILROADS,  TOWNS,  AND    IN   CASES 
OF  MASTER  AND   SERVANT,  BAILMENT,  LANDLORD,   AC,   SEDUCTION. 

1.  Railroads.  86.  Carrien. 

18.  Highways  —  Towns.  82.  Landlord  and  Tenant. 

22.  Master  and  servant  86.  Crim.  con,  and  seduction. 
28.  Innkeepers. 

§  1.  In  an  action  against  a  railroad^  for  causing  the  death  of  a 
person,  it  is  sufficient  to  allege  that  the  defendants  "  did  carelessly 
and  negligently  run  over,"  <&c.,  without  stating  the  facts.^  So 
in  an  action  against  a  railroad  company  for  personal  injuries, 
where  the  facts  stated  show  a  common-law  liability,  independent 
of  any  charter  or  statute,  an  averment  that  the  injury  was  occa- 
sioned by  the  defendants'  negligent  management  of  the  cars  and 
engines  of  "  a  railroad  "  in  Jersey  City,  of  which  the  defendants 
then  had  possession,  is  sufficient,  on  demurrer.^ 

§  2.  A  railroad  servant,  suing  for  personal  injuries,  need  not, 
in  his  complaint,  negative  knowledge  or  notice  by  him  of  the 
alleged  defects  in  the  road  and  machinery.^ 

§  3.  In  an  action  against  a  railroad  company  for  loss  of  a 
trunk,  the  declaration  need  not  allege  that  the  owner  was  a 
passenger ;  that  he  was  a  passenger,  and  that  he  owned  the  trunk, 
will  heprimd  facie  presumed  from  the  production  by  him  of  the 
baggage-check,  which  would  only  be  given  to  a  passbnger.^ 

§  3  a.  In  an  action  against  a  railroad  for  a  personal  injury,  an 
averment  in  the  declaration,  that  the  plaintiff  was  struck  by  their 
locomotive  engine  while  travelling  in  the  highway,  is  not  sustained 
by  proof,  that,  by  means  of  the  defendants'  negligence  in  the  man- 

1  See  16  Ind.  166;    9  Allen,  557;  23  *  Austin  o.  New  York,  &c   1   Dutch. 

Ind.  553;  21  ib.  10;  23  ib.  81,  101,340;  361. 

20  ib.  229.  *  Indianapolis  v,  Klein,  11  Ind.  38. 

*  The  Indianapolis,  kc,  v.  Keeley,  23  *  Illinois,  &c.  v.  Copeland,  24  111.  332. 
Ind.  133. 
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agement  of  their  train,  the  plaintiff's  horse  was  frightened,  and 
ran  or  was  driven  out  of  the  highway,  five  or  six  rods  before 
reaching  the  raik*oad  crossing,  upon  land  owned  by  the  defend- 
ants, and  the  plaintiff  was  there  struck,  while  attempting  to  cross 
the  railroad.  And  the  declaration  cannot  be  amended  after  ver. 
diet  so  as  to  cure  this  variance.^ 

§  4.  A  declaration  against  a  railroad  for  killing  stock  may  con- 
tain one  count  describing  the  stock  as  commotiy  and  another  as 
of  the  full  blood;  and  the  plaintiff  cannot  be  required  to  elect 
between  them.^ 

§  5.  In  Indiana,  the  declaration  must  allege  that  cattle  killed 
upon  a  railroad  were  killed  in  the  county.^ 

§  6.  In  Illinois,  in  an  action  for  injury  done  to  animals  by  a 
railroad,  the  plaintiff  should  aver,  that,  when  injured,  they  were 
not  within  the  limits  of  a  town,  village,  &c> 

§  7.  In  actions  to  recover  damages  for  the  killing  of  stock  by 
the  cars  of  a  railroad  company,  the  complaint  must  show  either 
carelessness,  or  that  the  road  was  not  properly  fenced.^  And  a 
complaint  against  a  railroad,  for  killing  animals  by  its  rolling-stock, 
is  bad,  even  after  verdict,  unless  it  allege  negligence,  or  that  the 
road  was  not  fenced.^ 

§  8.  The  first  count  of  the  declaration  stated,  that  the  defend- 
ants were  the  owners  and  occupiers  of  a  railway,  and  of  a  station 
thereon  for  the  loading,  &c.,  of  cattle  carried  thereby,  and  of  a 
yard  adjoining  the  station,  through  which  yard  the  cattle  were 
accustomed  to  pass  in  going  from  the  station  to  a  certain  common 
highway  near  thereto ;  and  that  the  defendants,  by  reason  of  the 
premises,  ought  to  have  maintained  sufficient  fences  between  the 
said  yard  and  the  railway,  so  as  to  prevent  cattle  lawfully  being 
in  the  yard  from  straying  thereout  into  and  upon  the  railway; 
but  that  they  omitted  to  maintain  such  fences,  whereby  a  bull  of 
the  plaintiff,  lawfully  being  in  the  yard,  on  his  way  to  the  high- 
way, without  default  or  negligence  on  his  part,  strayed  from  the 
yard  on  to  the  railway,  and  was  killed  by  a  passing  train.  Held, 
there  was  no  liability  upon  the  company,  either  by  the  common 
law  or  by  the  Sts.  8  &  9  Vict.  ch.  20,  §  68,  to  fence  their  yard 

1  8haw  V.  Boston,  &c  8  Gray,  45.  *  Chicago,  &c.  v.  Carter,  80  Ul.  390. 

*  The  Toledo,  &c.  v.  Daniels,  21  Ind.  256.        *  Indianapolis,  &c.  v,  Sparr,  15  Ind.  440; 

See  Presdt.  &c.  v.  Smith,  19  ib.  42 ;  Scorj  Same  v.  Williams,  ib.  486. 
V.  O'Dea,  23  ib.  326.  «  The  Indianapolis,  &c.   p.  Bmcey,  81 

s  Indianapolis,  &c.  v.  Wilsey,  20  ib.  229.  ib.  215. 
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from  the  railway,  and  consequently  the  count  disclosed  no  cause 
of  action.^  The  second  count  alleged,  that  a  certain  bull  of  the 
plaintiff  was  lawfully  in  a  close,  adjoining  a  railway,  of  which  the 
defendants  were  owners  and  occupiers,  and  along  which  railway 
thoy  had  not  made  any  fences  for  preventing  cattle  being  in  the 
dose  from  straying  thereout  upon  the  railway,  and  that,  whilst 
the  bull  was  lawfully  in  the  dose,  the  defendants  and  their 
servants  negligently  and  wrongfully  chased  and  frightened  the 
boll,  and  so  caused  it  to  run  upon  the  railway,  where  it  was 
killed.  The  bull,  with  other  cattle  which  had  been  brought  by  the 
railway,  being  in  the  station-yard,  a  place  unlighted  and  not 
fenced  from  the  railway,  a  porter  came  out  of  the  ofSce  with  a 
lantern,  such  as  were  ordinarily  used  by  porters,  in  his  hand,  and 
the  light  startled  some  of  the  beasts,  and  caused  the  plaintiff ^a 
bull  to  run  upon  the  line,  where  it  was  knocked  down  and  killed 
by  a  passing  train.  Held,  no  evidence  for  the  jury,  that  the  com- 
pany's servants  had  been  guilty  of  negligence.^ 

§  9.  The  distinction,  however,  is  made,  that,  in  an  action  on 
the  case  at  common  law  against  a  railroad  company  for  killing 
cattle,  negligence  should  be  averred  and  proved ;  but  it  is  other- 
wise, if  the  action  is  brought  under  the  statute.^  So  a  declaration 
alleged,  that  the  defendants  neglected  to  keep  a  suitable  fenc^ 
along  their  track,  and  that  ^^  for  want  of  such  fence  the  plaintiff 'a 
horse  escaped  from  his  pasture  and  went  at  large,  and  by  meana 
of  going  at  large,  as  aforesaid,  the  horse  was  greatly  injured  ; 
whereby  an  action,  &c."  Held,  though  this  declaration  might 
have  been  bad  on  demurrer,  it  was  sufficient  on  a  motion  in  arrest 
of  judgment.^ 

§  10.  In  a  suit  against  a  railroad  company  to  recover  for  stock 
killed,  the  allegation  that  the  road  was  not  fenced  is  a  material 
one,  and  must  be  proved.^ 

^  11.  To  an  action  for  forcibly  entering  upon  land,  digging,. 
excavating,  making  embankments,  &c.,  whereby  a  mill-seat  and 
buildings  were  destroyed ;  it  is  a  sufficient  answer  on  demurrer,. 
that  the  defendants  entered  as  the  servants  of  a  railroad,  which; 
had  legally  appropriated  the  property  for  its  line-;  even  though  the- 

1  Bobeits  p.  Great,  &c.  4  0.  B.  (N.  SO        *  Holden  v.  Sntland,  &c.  30  Venn.  29r. 
506.  *  IndianapolM^  4^0.  v.  Wharton,  18  Ind. 

s  Ibid.  509. 

*  Teen  Haute,  &c.  v.  Augustas,  21  Bl. 
186. 
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company  might  be  liable  to  a  suit  for  anj  personal  property  not 
taken  for  the  construction  of  the  road.^ 

§  12.  In  an  action  for  injury  to  land,  the  defendants  (a  railway 
company)  pleaded,  that  they  entered  on  the  land  under  §  85  of 
the  Land  Glauses  Consolidation  Act,  before  the  expiration  of 
the  prescribed  period  for  exercising  their  compulsory  powers; 
and,  having  so  entered  and  being  lawfully  in  possession,  that  they, 
after  the  expiration  of  the  prescribed  period,  continued  in  posses- 
sion, and,  in  the  due  and  lawful  exercise  of  the  powers  of 'the 
said  act,  committed  the  grievances  complained  of.  The  plaintiff 
replied  (admitting  the  statute)  de  injuria  absque  residuo  causa. 
Held,  the  replication  was  bad,  as  the  plea  claimed  an  interest  in 
land,  and  the  replication  traversed  an  authority  in  law  by  the 
denial  of  acting  under  the  statute.^ 

§  13.  Where  two  highways  lead  across  a  waste,  in  which  and 
near  the  highways  there  is  a  quarry  unfenced  and  unguarded, 
and  a  person  crossing  from  one  highway  to  the  other,  in  the  dark, 
falls  into  the  quarry  and  is  injured ;  no  action  lies  against  the 
owner  of  the  quarry,  without  showing  that  the  quarry  is  so  near 
the  highway  as  to  be  a  public  nuisance.  Nor  is  it  sufficient  to 
aver  that  '^  all  persons,  having  occasion  to  cross  or  pass  over  the 
waste  land,  have  been  used  and  accustomed  to  go  upon,  along, 
and  across  the  same,  without  interruption  or  hindrance  from,  and 
with  the  license  and  permission  of,  the  owners  of  such  waste  land ; 
and  that  the  quarry  was  and  is  situate  near  to  and  between  two 
public  highways  leading  over  and  across  the  waste  land,  and  was 
and  is  precipitous,  and  of  great  depth  and  width,  and  dangerous 
to  persons  who  might  have  occasion  to  cross  over  the  waste  land, 
for  the  purpose  of  passing  from  one  of  such  roads  to  the  other  of 
them,  beside  or  near  the  quarry."  * 

§  14.  The  want  of  a .  sufficient  railing,  barrier,  and  protection, 
to  prevent  travellers  passing  upon  a  highway  from  running  into 
some  dangerous  excavation  or  pond,  or  against  a  wall,  stones,  or 
other  dangerous  obstruction,  without  its  limits,  but  in  the  general 
direction  of  the  travel  thereon,  may  properly  be  alleged  as  a  defect 
in  the  highway  itself.* 

§  15.  In  a  declaration  against  a  town  for  special  aamage  hap- 

1  Green  V.  Boody,  21  Ind.  10.  »  Hounsell  v.  Smith,  7  C.  B.  (N.S.)  W'l* 

3  Wonlcj  v.  South,  &c.  4  Bog.  L.  &    29  L.  J.  C.  P.  303;  8  W.  R.  277. 
Eq.  223.  «  Davis  v.  Hill,  41  N.  H.  329. 
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peuing  by  reason  of  the  insuflSciency  of  a  highway,  it  is  not 
necessary  to  allege  that  the  highway  was  established  in  one  of  the 
modes  authorized  by  statute.^ 

§  16.  In  an  action  brought  against  a  town,  upon  the  Connecticut 
statute  ^^  concerning  highways  and  bridges,"  for  injuries  by  reason 
of  a  defect  in  the  bridge ;  averments  respecting  an  injury  to  the 
person  of  the  plaintiff  can  be  united,  in  each  count  of  the  decla- 
ration, with  averments  respecting  an  injury  to  his  property, 
although  damages  for  these  different  injuries  are  given  by  differ- 
ent sections  of  the  statute.^ 

§  17.  An  averment,  that  there  was  in  the  highway  '^  a  ditch  or 
uncovered  drain  running  across  the  same,"  is  supported  by  testi- 
monyy  that  there  was  a  water-bar  about  six  inches  high  across  the 
highway,  with  a  deep  rut  or  "  cradle-hole  "  above  it.^ 

§  18.  An  averment,  that  the  plaintiff's  horse,  by  reason  of  the 
narrowness  of  the  highway  and  tlie  want  of  a  sufficient  railing, 
was  precipitated  off  the  steep  side  of  the  highway  into  a  pond 
among  certain  timbers,  and  the  shoulder  of  the  horse  was  so 
broken  that  it  became  necessary  to  kill  him ;  is  supported  by 
proof,  that  the  horse,  by  the  insufficiency  and  giving  way  of  the 
rail,  struck  his  shoulder  against  the  stone  post  on  which  the  rail 
had  rested,  and  so  broke  his  shoulder,  before  falling  into  the: 
pond.* 

§  19.  It  is  not  competent  to  declare,  with  a  continuandoj  for 
injuries  occasioned  by  ,the  obstruction  or  insufficiency  of  a  high- 
way, or  to  allege  a  repetition  of  such  injuries  upon  divers  days 
and  times  between  a  day  specified  and  the  commencement  of  the; 
suit.  It  is  tlie  per  quod  which  is  the  gravamen  of  the  action,  and 
not  the  insufficiency  of  the  road  ;  and  the  injury  sustained  at  any 
one  time  cannot  be  continued  or  repeated.  In  such  case  the- 
plaintiff,  without  any  waiver  on  his  part,  may,  upon  the  objection 
of  the  defendant,  be  confined  in  his  proof  to  a  single  injury  ;  or  it 
miglit  be  ground  for  a  special  demurrer.^ 

§  20.  An  excavation  was  made  by  the  defendant  on  his  own 
land,  a  short  distance  from  a  sidewalk,  and  was  left  unguarded, 
he  having  removed  a  fence  whicli  had  been  standing  between  his 

>  Hnrlej    v.    Manchester,  39    N.    H.        *  Goldthwait   v.  Etui   Bridgewater,   5 

289.  Gray,  61. 

*  Seger    v.    Barkhamsted,  22    Conn.        ^  Ibid. 

29.  ^  Baxter  t*.  Wnooski,  &c.  22  Verm.  1 14. 
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land  and  the  street.  The  night  following,  A,  passing  along  the 
sidewalk,  got  ofif  the  walk,  and  fell  in  and  was  injured.  A  general 
statute  made  it  the  duty  of  the  eity  to  protect  the  sidewalk  by  a 
railing  where  necessary,  and  A  recovered  damages  against  the 
city.  In  a  suit  brought  by  the  city  to  recover  indemnity  from 
the  defendant,  held,  1.  That  the  liability  of  the  defendant  did 
not  depend  upon  how  near  the  excavation  was  to  the  sidewalk, 
but  upon  the  question  whether,  in  the  circumstances,  it  rendered 
travelling  upon  the  sidewalk  dangerous  [one  judge  dissenting]. 
2.  That  the  defendant  was  liable,  on  the  ground  of  his  personal 
connection  with  the  wrongful  acts,  and  that  it  was  not  necessary 
that  he  should  have  been  in  the  occupancy  of  the  land.  3.  That 
it  was  not  necessary,  in  consequence  of  the  allegation  of  a  general 
duty  on  the  part  of  the  city  to  protect  the  sidewalk  by  a  railing, 
to  allege  a  particular  duty  on  the  part  of  the  defendant  to  erect 
the  railing  in  this  instance,  but  the  general  allegation  of  the  de* 
fondant's  negligence  in  leaving  the  excavation  exposed,  and  the 
subjection  of  the  city  to  damages  in  consequence  of  it,  was  saSr 
cient.^ 

§  21.  A  declaration  against  a  city  is  sufficient,  which  alleges 
the  existence  of  a  street  within  its  limits  without  a  sewer,  whereby 
stagnant  water  flowed  upon  the  plaintiff's  land.^ 

§  22.  A  petition  is  not  bad  on  demurrer,  on  the  ground  of 
respondeat  superior^  which  alleges  a  wrong  committed  by  the 
defendant  while  in  another's  employ,  but  not  that  it  was  done 
within  the  scope  of  his  employment.  An  answer,  denyujg  that 
the  defendant  committed  the  act,  And  alleging  that  it  was  done  by 
another,  is  a  mere  special  denial,  requiring  no  reply.? 

§  23.  In  an  action  by  a  guest  against  an  innkeeper  for  the  value 
of  goods  stolen,  the  allegation  of  carelessness,  if  necessarily  made, 
will  at  any  rate  be  proved  sufficiently  by  proof  of  the  loss  of  the 
goods  from  the  room  in  which  the  guest  lodged.^ 

§  24.  An  innkeeper  cannot,  under  the  New  York  act,  avoid 
responsibility  for  goods  stolen,  when  the  guest  failed  to  bolt  his 
door,  unless  he  sets  up  this  fact  in  his  answer.^ 

§  25.  In  an  action  against  a  carrier,  for  breach  of  duty  as  such, 

^  Norwich  "r.  Breed,  80  Conn.  535.  *  Gile  v.  Libbv,  36  Barb.  70. 

2  Smith  V.  Milwaukee,  18  Wis.  63.  «  Ibid. 

>  Hofiman  v.  Gordon,  15  Ohio  St.  211. 
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although  negligence  be  averred,  it  is  not  necessary  to  show  any 
positive  misconduct.^ 

§  26.  In  an  action  agAnst  a  carrier  for  loss  of  baggage,  the 
plaintiff  alleged  and  proved  that  he  was  a  carrier,  and  took  him 
and  his  baggage  to  be  carried,  and  in  the  same  count  alleged 
a  special  contract  to  carry  safely.  Held,  the  special  allegation 
might  be  stricken  out  as  surplusage,  and  the  plaintiff  could  recover 
on  the  general  allegations,  under  Minnesota  Rev.  Sts.  ch.  86.^ 

§  27.  In  an  action  against  a  steamboat,  as  a  common  carrier,  it 
is  not  necessary  that  the  petition  should  expressly  state  that  the 
steamboat  is  a  common  carrier,  if  it  clearly  appear,  from  the  whole 
petition,  that  the  contract  was  entered  into  with  her  in  that 
capacity.^ 

§  28.  In  trover  against  a  carrier,  the  declaration  need  not  set 
forth  the  duty  of  the  defendant  as  carrier ;  if  it  allege  his  busi- 
ness, negligence,  and  the  loss  caused  thereby.^ 

§  29.  In  an  action  against  a  common  carrier  for  non-delivery 
of  goods,  intrusted  to  him  under  an  agreement,  by  which  he  was 
only  to  be  responsible  for  loss  or  damage  occasioned  by  his  fraud 
or  negligence;  the  objection,  that  the  complaint  did  not  allege 
any  such  fraud  or  negligence,  cannot  be  taken  after  trial  and 
verdict.  Nor  that  the  legal  effect  of  the  contract  proved  varied 
from  that  described.^ 

§  80.  The  answer  to  a  petition,  to  recover  for  a  loss  by  a  jetti- 
son of  goods  by  the  carrier,  must  show  all  the  facts  necessary  to 
justify  him.  The  averment,  that  tlie  loss  occurred  by  the  dangers 
of  the  river,  is  but  a  conclusion  of  law,  and  not  sufficient.  But 
if  a  justification  is  alleged  in  general  terms,  which  embrace  the 
particular  facts  necessary  to  be  proved,  and  is  held  good  on 
demurrer,  and  the  parties  go  to  trial  upon  tliat  issue,  and  the 
evidence  conduces  to  prove  facts,  upon  which  the  jury  might  have 
found  for  the  defendants,  and  a  judgment  thereon  would  have 
been  sustained  ;  the  defendants  are  not  precluded  from  question- 
ing the  judgment  against  them,  on  the  ground  of  errors  in  the 
trial,  which  may  have  prevented  a  verdict  in  their  favor.^ 

^31.  To  an  action  on  the  case,  in  which  the  declaration  stated 
that  the  defendants  were  common  carriers,  and  that  they  received 

1  Merritt  v.  Earle,  81  Barb.  8S.  *  Wright  v,  McKee,  37  Verm.  161. 

*  Wiir  Kafj^le  v.  Nattin^,  1  Min.  256.  *  Newstadt  u,  Adams,  5  Doer,  43. 

*  Smithen  v.  War  Eagle,  29  Mis.  812.  *  Bentley  v,  BusUMrd,  16  B.  Mon.  648. 
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from  the  plaintiff,  as  such,  a  package,  to  be  safely  carried  and 
delivered  for  him  at  a  place  mentioned,  and  that  thej  did  not 
safely  carry  the  package,  but  through  their  negligence  it  was 
lost;  the  defendants  pleaded,  with  a  verification,  that,  at  the 
time  they  received  the  package,  they  gave  the  plaintiff  notice 
that  they  would  not  be  responsible  for  packages  of  a  particular 
description,  under  which  this  particular  package  fell,  unless  their 
contents  were  declared ;  and  that  the  contents  of  this  package 
were  not  declared ;  and  that  the  defendants  did  not  consent  to 
be  responsible  contrary  to  the  terms  of  such  notice.  Held,  an 
argumentative  denial  of  the  bailment  as  alleged  in  the  declara- 
tion.^ 

§  82.  It  is  no  defence,  in  a  landlord  and  tenant  process,  that 
the  plaintiff  has  taken  possession,  unless  pleaded  puis  dar.  con. ; 
even  though  it  appear  in  an  agreed  statement.^ 

§  33.  First  count,  that  the  plaintiff  was  the  owner  of  goods, 
which  had  been  let  to  hire  to  one  T.  for  a  term,  and  that  the 
defendant  sold  the  goods  and  dispersed  them,  so  as  to  prevent 
their  being  followed  or  found,  whereby  the  plaintiff  was  injured 
in  her  reversionary  estate.  Second  count,  similar  to  the  first, 
except  that  it  alleged  that  the  goods  were  let  to  T.  *'  to  be  used 
in  a  certain  house,  and  not  otherwise  or  elsewhere ;  that  T.  had 
the  use  of  the  goods,  subject  to  the  expiration  of  the  term,  and 
subject  to  tlie  determination  of  the  term  by  the  violation  of  the 
terms  thereof."  Pleas,  that  the  defendant  seized  and  took  and 
sold  the  goods,  not  in  market  overt,  but  as  sheriff  under  a  writ  of 
fi.  fa.  against  T.,  and  that  the  plaintiff  had  not  sustained,  and 
would  not  sustain,  any  damages  by  reason  of  the  premises.  Held, 
as  the  damages  sustained  by  the  plaintiff'  were  the  foundation  of 
the  action,  the  pleas  were  an  answer.^ 

§  34.  To  an  action  of  trespass,  for  breaking  and  entering  the 
plaintiff's  house  and  seizing  his  goods,  the  defendant  pleaded, 
that  one  Thomas  held  a  house  as  tenant  to  one  Payne,  at  a  certain 
rent ;  that  the  rent  was  in  arrear ;  that  the  said  goods,  being  the 
goods  of  Thomas,  were  fraudulently  and  clandestinely  conveyed 
by  him  from  his  house  to  prevent  a  distress,  and  were,  with 
the  plaintiff's  consent,  placed  in  the  plaintiff's  house ;  whereupon 

1  Croach  v.  The  London,  &c.,  U  Eng.       '  Tancred  o.  Allgood,  4  Hnri.  &  Nor. 
L.  &  Eq.  498.  438. 

*  Hajden  o.  Aheam,  9  6ray»  438. 
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the  defendant,  as  bailiff  of  Payne,  and  by  his  command,  seized 
the  goods  as  a  distress.  Replication,  that  the  said  goods  were  not 
the  goods  of  Thomas,  nor  were  they  fraudulently  and  clandestinely 
conveyed  away  by  Thomas  to  prevent  a  distress.  It  seems  the 
replication  is  not  multifarious,  but  a  good  answer.^ 

§  35.  In  a  complaint  for  crim.  con.,  it  is  a  sufficient  averment 
of  marriage,  that  the  female  was  the  wife  of  the  plaintiff  at  the 
time  when  the  act  was  committed.' 

§  36.  Want  of  virtue  in  the  plaintiff  and  his  wife,  is  not  a 
defence.  But,  without  being  pleaded,  it  may  be  proved  in  miti- 
gation of  damages.^ 

§  37.  An  action  for  seduction  of  a  daughter,  brought  in  the 
form  of  trespass  to  the  dwelling-house  of  the  plaintiff,  need  not 
allege  B,per  quod  serv.,  4c.* 

§  38.  A  promise  of  marriage,  as  the  means  of  seduction,  may 
be  alleged  in  the  declaration.^ 

\  89.  To  an  action  for  seduction,  with  promise  of  marriage,  an 
answer  of  the  infancy  of  the  defendant  is  bad  on  demurrer.^ 

1  Tfaomu  r.  Watkiiu,  14  Eng.  L.  &  Eq.  *  Donohne  v.  Djer,  28  Ind.  521. 

489.  »  Lee  v.  Hefley,  21  ib.  99. 

*  Httick  V.  Gnntham,  22  Ind.  58.  «  Lee  v.  Uefley,  ib.  98. 

*  HuTison  p.  Price,  ib.  165. 

24« 
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BOOK   IV. 

EVIDENCE  IN  ACTIONS  FOR  TORTS. 


CHAPTER   I. 

GENERAL  RULES  OF  EVIDENCE. 

1.  Proof  of  the  affirmatiye  of  the  issue;         9.  Noosnit  for  want  of  proof, 

exceptions  to  the  general  rule.  10.  Presumptions. 

8.  AflSrmatiTe  proof  of  wrong  or  illegal-  11.  Presumption  of  innocence  as  to  offi' 

Ity ;  fraud ;  official  neglect  or  misconduct,  &c  cial  conduct ;  possession,  &c 

6.  Proof  as  to  possession.  12.  Reasonable  doubt. 

T.  Burden  of  proof;  to  what  it  extends.  14.  Miscellaneous. 

8.  Chan^^  in  the  burden  of  proofl  Id.  Bebutting  evidence. 

§  1.  It  is  the  general  rule  of  evidence,  that  "  the  obligation  of 
proving  any  fact  lies  upon  the  party  who  substantially  asserts  the 
affirmative  of  the  issue.  It  is  generally  deemed  sufficient,  where 
the  allegation  is  affirmative,  to  oppose  it  with  a  bare  denial,  until 
it  is  established  by  evidence."  ^ 

§  2.  There  are,  however,  some  exceptions  to  this  rule,  (a) 
Wliere  the  plaintiff  grounds  his  right  of  action  on  a  negatiTe 
allegation,  the  establishment  of  which  is  an  essential  element  iu 
his  case,  he  is  bound  to  prove  it.*  Thus,  in  the  action  for  mali- 
cious prosecution,  the  want  of  probable  cause,  though  a  negative 

1  1  Greenl.  Evi.  147,  ^  74.    See  People        ^  Kash  v.  Hall,  4  Ind.  444. 
o.  Third,  &c.  45  Barb.  68. 

{a)   "  The  general  statement  t^at  the  question  which  frequently  arises,  widi  ref* 

party  who   alleges    the  affirmative   shall  erence  to  the  comparative  weight  of  posi- 

prove  it,  will  not  much  aid  us.    The  point  tive  and  negatiTC  testimony,    in  a  IsK 

wiU  often  arise,  who  has  the  affirmative."  case,  in  an  action  for  damages  occaskNie^ 

Per  Dewey,  J.,  Pond  v.  Gibson,  5  Allen,  by  collision  with  cars  at  a  crossing,  posi- 

20;  overruling  Emmons  v.  Haywood,  11  tive  evidence  that  the  bell  was  rung  sixl 

Gush.  48,  so  fir  as  that  case  decides  that  whistle  sounded,  was  held  entitled  to  man 

the  burden  of  proving  a  defence  under  weight,  than  the  negative  evidence  of  tho0 

the  Statute  of  lamitations  is  upon  the  de-  who  testified  that  they  did  not  hear  the  Ml 

fendant.  or  whistle.    Chicago,  &c  v.  StiU,  19  SL 

499. 

In  this  connection,  we  may  allude  to  the 
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allegation,  must  be  affirmatively  proved.^  So  where  the  plaintiff 
complained  that  the  defendants,  charterers  of  his  ship,  put  on 
board  a  highly  inflammable  and  dangerous  article,  without  notice 
to  the  master  or  others  in  charge  of  the  ship,  whereby  it  was 
burned;  held,  the  latter  averment,  though  negative,  must  be 
affirmatively  proved.    The  court  remark :  ^^  That  the  declaration 

•  •  .  imputes  to  the  defendants  a  criminal  negligence,  cannot 
well  be  questioned.  In  order  to  make  the  putting  on  board 
wrongful,  the  defendants  must  be  conusant  of  the  dangerous 
quality  of  the  article  .  .  .  and,  if  being  so,  they  yet  gave  no 
notice,  considering  the  probable  danger  thereby  occasioned  to  the 
lives  of  those  on  board,  it  amounts  to  a  species  of  delinquency 

*  •  .  for  which  they  are  criminally  liable."^  So  an  allegation, 
that  a  theatre  was  not  duly  licensed ;  or  goods  not  legally  im» 
ported ;  or  of  non-compliance  with  the  act  of  uniformity ;  or  of 
not  taking  the  sacrament ;  must  be  affirmatively  proved.^  So,  in 
an  action  against  an  officer  for  false  return,  it' is  presumed  in  his 
favor  to  be  true,  and  the  plaintiff  must  prove  it  to  be  false,  though 
negative.^  So  in  a  suit  to  recover  double  the  value  of  goods  dis- 
trained for  rent,  when  no  rent  is  due,  under  Indiana  Rev.  Sts. 
1843,  ch.  45,  §  220,  the  averment  that  no  rent  was  due  is  material, 
and,  though  negative,  the  burden  is  on  the  plaintiff  to  prove  it.^ 

§  2  a.  And  where  the  plaintiff  has  established  a  primd  facie 
case,  the  defendant  is  bound  to  meet  it,  though  by  proof  of  a 
negative.  Thus,  in  an  action  for  the  infringement  of  a  patent, 
the  burden  of  prpof  is  upon  the  defendant,  to  show  that  the  paten- 
tee was  not  the  inventor  of  what  he  patented.^ 

§  3.  In  general,  an  allegation  of  wrong  or  illegality  must  be  af- 
firmatively  proved,  (a)     Thus,  in  an  action  for  injury  arising 

^  PoroeU  V.  Macnamara,  1  Camp.  199 ;  v.  Milbarn,  3  Wils.  355;  Bex  v.  Hawkins, 

Gibson  v.  Waterfaoose,  4  Greenl.  226.  10  £.  21 1. 

*  Williams  v.  East,  &c.  3  £.  192 ;  per  *  Clark  v.  Lyman,  *10  Pick.  47  ;  Bojn- 
Ld.  Elleaboiongh,  C.  J.,  ib.  200.  ton  v.  Willard,  ib.  169. 

•  Bodwell  V.  Redge,   1   C.  &  P.  220 ;  «  Smith  v.  Downinf?,  6  Ind.  374. 
Siiaoiit  V.  Dixon,  5  B.  &  C.  758 ;  Powell  *  Pitts  v.  Hall,  2  Biatch.  Ct.  229. 

(a)  In  a  snit  for  tjthes  in  the  spiritoal  Articles,  for  otherwise  he  is  to  lose  his  ben- 

conit,   the   defendant  pleaded,   that    the  efice ;    and  when  the  law  presumes  the 

plaintiiT  had  not  read  tne  XXXIX.  Arti-  aflSrmatiTe,  then    the    negative   is  to  be 

des;  and  the  court  put  the  defendant  to  proved.     Monke  v.  Bntler,  1  Rol.  Rep. 

Erore  it,  though  a  negatiye.    Whereupon  S3  ;  dted  in  3  E.  199. 

B  moved    the    court   for   a  prohibiuon,  In  the  case  of  Central,  &c.  v.  Bntler,  2 

wfaicfa  was  denied ;  for  in  this  case  the  law  Grav,  132,  a  distinction  is  made  between 

will  presome  thai  a  person  has  read  the  die  bnrden  of  proof  and  the  weight  of  ev> 
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from  an  accident,  evidence  of  the  mere  happening  of  the  accident 
is  not  enough,  without  affirmative  evidence  of  negligence,  to  pre- 
vent a  nonsuit.^  Even  in  an  action  against  a  railroad  company 
for  negligence,  though  the  rule  of  liability  is  perhaps  more  strict 
than  in  ordinary  cases,  the  occurrence  of  an  injury,  not  necessa- 
rily importing  negligence,  if  it  be  primd  facte,  is  not  conclu- 
sive proof  of  such  negligence.^  Thus,  in  an  action  against  a  rdl- 
road  company  for  killing  cattle,  the  plaintifif  should  negative  by 
proof  that  there  was  a  public  crossing  where  the  killing  occurred ; 
and  should  show  that  the  company  was  bound  to  fence  at  that 
point.^  So,  in  an  action  against  a  railroad  for  injury  to  goods 
through  its  negligence ;  the  plaintifif  must  prove,  either  directly 
or  by  circumstances,  that  they  were  in  good  condition  when 
delivered  to  the  defendants,  not  merely  that  they  were  injured 
when  delivered  by  them.  Though,  in  a  case  of  connecting  rail- 
roads, proof  of  condition  of  the  goods  on  delivery  to  the  first  road 
is  sufi&cient.^ 

§  4.  The  same  rule  is  applied  in  cases  of  alleged /rattJ.  Thus, 
where  an  actual  purchase,  payment,  and  possession  are  shown  on 
the  part  of  a  vendee,  the  burden  of  proof  is  on  the  party  who 
seeks  to  impeach  his  title  on  the  ground  of  fraud.^  So  where  a  de- 
fendant, seeking  to  avoid  a  deed  of  trust,  avers  in  his  answer,  that 
it  was  made  to  hinder,  delay,  and  defraud  creditors,  and  therefore 
void,  the  burden  of  proof  rests  on  him.^  And  the  testimony  of 
a  single  witness  called  to  prove  fraud,  who  testified  as  to  a  conver- 
sation in  which  he  did  not  participate,  when  his  attention  was  not 
requested  or  particularly  attracted  to  it,  should  be  received  with 
caution,  and  subjected  to  severe  scrutiny .^  So  where,  by  the 
terms  of  a  building  contract,  if  the  contractor  failed  to  comply  there- 
with, the  engineer  might  declaro'it  forfeited ;  and,  on  the  engi- 
neer's making  such  declaration,  the  contractor  brought  suit,  al- 
leging that  it  was  wrongfully  made  :  held,  the  proof  of  the  all^a- 

1  Hammack  r.  White,  8  Jar.  (N.  S.)  796.        *  Smith  v,  N.  Y.  &c.  43  Barb.  225. 

*  Bird  V,  Great  N.  R.  Co.  4  Hurl.  &        ^  Salmon  t>.  Orser,  5  Daer,  511 ;  liaitro 

Nor.  842;  Robinson  v.  Fitchborg,  &c.  7  v.  Drumm,  12  La.  An.  494;  LeucfM  r. 

Gray,  92.  Weeks,  ib.  789. 

s  Ohio,  &c.  V.  Taylor,  27  111.  207 ;  lUi-        «  Hempstead  v.  Johnston,  18  Ark.  128. 
Dois,  &c.  V.  Williams,  ib.  48.  "^  Hall  v,  Layton,  16  Tex.  262. 

dence.    The  former  remains  on  the  party  cording  to  the  nature  and  strength  of  the 

affirming  a  fact  in  support  of  his  case,  and  proofs  offisred  for  or  against  tiM  main  fiKt 

does  not  change ;  the  latter  changes  from  to  be  established, 
one  side  to  the  other  daring  the  trial,  ao- 
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Hon  devolved  upon  him.^    So,  in  an  action  to  recover  the  price  of 
intoxicating  liquors,  the  burden  of  proof  is  upon  the  defendant  to 
show  that   they   were    unlawfully   sold.      The    court    remark : 
'^  There  is  no  legal  presumption  that  the  sale  is  unlawful,  and 
there  should  hardly  be,  in  favor  of  a  defendant  who  has  himself 
joined  in  the  contract.     As  against  the  Commonwealth,  the  legis- 
ture  have  required  that  the  defendant  in  a  criminal  prosecution 
shall  prove  the  authority  under  which  he  acts,  when  charged  with 
a  violation  of  the  statutes ;  but  they  have  interposed  no  such  obli- 
gation, upon  parties  who  seek  the  enforcement  of  contracts."^    So, 
where  goods  are  seized  for  an  alleged  forfeiture  under  the  revenue 
laws,  the  seizure  is  presumed  unlawful  until  proved  lawful.^    So 
where  certain  liquors,  seized  by  an  officer  of  the  law,  and  held  by 
him,  a  portion  having  been  condemned  as  forfeited,  were  all  iUe- 
gaily  seized  by  another  officer  under  a  second  warrant ;  held,  in  a 
suit  against  the  latter,  the  burden  was  upon  the  former,  to  show 
the  actual  extent  of  his  damages,  taking  into  consideration  the 
forfeiture  of  a  part  of  the  property.^    So  a  party,  complaining  of 
a  breach  of  official  duty  in  the  clerk  of  a  court,  must  show  every 
fMt  necessary  to  constitute  such  breach.  Damages  will  not  be  pre- 
sumed.^    So  every  presumption  is  in  favor  of  the  regularity  of  the 
proceedings  of  probate  courts,  they  being  placed  on'the  footing  of 
superior  courts,  and,  nothing  appearing  in  the  record  to  the  con- 
trary, an  order  of  sale  and  conveyance  of  a  slave  belonging  to 
minors  will  be  presumed  to  have  been  authorized,  on  a  sufficient 
showing,  and  for  the  benefit  of  the  minors.^    So,  in  Massachusetts, 
if  the  use  of  steam-engines  and  furnaces  has  been  regulated  by 
an  order  of  the  municipal  authorities,  duly  made  and  recorded, 
under  St.  1845,  ch.  197 ;  the  burden  is  on  a  party,  who  complains 
of  the  works  as  a  nuisance,  to  prove  non-compliance  with  the 
terms  of  the  order,  or  an  unlawful  or  improper  use  of  the  works.^ 
§  5.  Upon  a  similar  principle,  the  burden  of  proof  is  on  the  party 
claiming  title  by  adverse  possession  against  one  showing  a  clear 
documentary  title,  and  he  must  prove  such  possession  beyond  a 
reasonable  doubt.^  (a)    Whenever  the  possession  of  one  person  is 


1  State  p.  McGinlej,  4  Ind.  7. 
s  Wilflon  V.  Melvin,  13  Oraj,  73. 

*  Aitcheson  v.  Maddock,  Peake,  162. 

*  Jones  V.  Fletcher,  41  Maine,  254. 


*  Craig  V.  Adair,  22  €reo.  373. 

*  Redmond  v,  Anderson,  18  Ark.  449. 
7  Call  V.  AUen,  1  Allen,  137. 

>  Rowland  v.  Updike,  4  Datch.  101. 


(o)  Generally,  a  person  who  takes  property  from  a  mere  temporary  bailee  mast 
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^own  to  have  once  been  in  subordination  to  the  title  of  another, 
it  will  not  be  adjudged  afterwards  adverse  to  such  title,  without 
dear  and  positive  proof  of  its  having  distinctly  become  so.^ 

§  6.  It  is  a  somewhat  analogous  rule,  that  he  who  avers  a  fact, 
in  excuse  of  his  own  misfeasance,  must  prove  it.^ 

§  7.  A  party  having  the  burden  of  proof  is  bound  to  prove  each 
essential  circumstance,  in  the  same  manner  as  if  the  whole  issue 
had  rested  on  it.^  And  the  jury  cannot  find  for  the  plaintiff  on 
the  ground  of  preponderance  of  evidence,  unless  the  evidence  is 
sufficient  to  prove,  to  their  satisfaction,  the  truth  of  all  the  facta 
upon  which  the  right  to  recover  depends.^ 

§  8.  As  we  have  seen  (§  1),  ^^  the  general  rule  is,  that  things  once 
proved  to  have  existed  in  a  particular  state,  are  to  be  presumed  to 
have  continued  in  that  state  until  the  contrary  is  established  by 
evidence  either  direct  or  presumptive."^  But,  if  the  plaintiff 
establishes  a  primd  facie  case,  the  burden  of  proof  is  thereby 
diifted,  and  he  is  entitled  to  recover,  unless  his  primd  fcuAe  case 
is  destroyed  by  proof  from  the  defendant.®  Thus,  in  an  action 
for  slander,  where  the  speaking  of  the  words  is  admitted,  the 
burden  of  proof  is  on  the  party  offering  evidence  in  justificatiou 
or  mitigation  of  damages,  and  he  is  entitled  to  open  and  close.^ 
So  where  a  machine  sold  is  found  not  to  work  well,  the  burden  of 
proof  is  upon  the  vendor  to  rebut  the /^m(2/acte  presumption  that 
the  fault  is  in  the  machine,  and  not  in  the  buyer  and  user.^  So, 
where  a  railroad  agent  offered  to  pay  for  certain  cattle  killed,  but  the 
owner  thought  the  offer  too  small,  and  brought  a  suit ;  held,  the 
ontM  of  disproving  negligence  was  thereby  put  upon  the  railroad.* 
So  the  burden  of  showing  probable  cause  or  belief  in  a  trespasser, 
that  the  land  on  which  a  trespass  was  committed  belonged  to  him, 
is  on  the  defendant,  though  it  need  not  be  set  up  in  his  plea  or 
answer. ^^  So,  in  a  case  often  cited,  memorable  for  its  decisive 
promptness,  and  perhaps  as  striking  an  application  of  the  maxim 

1  Hood  V.  Hood,  2  Grant's  Cas.  229.  ^  Gani  v,  Fleming,  10  Ind.  253. 

«  Finn  ».  Wharf.  Co.  7  Cal.  253.  •  Parker  v.  Hendrie,  3  Clarice  (lowi), 

*  Henderson  v.  State,  U  Tex.  503.  263. 

«  Duncan  v.  Watson,  28  Miss.  187.  «  Georgia,  &c.  Co.  v.  Willia,  28  Geo. 

*  Per  Johnson,  J.,  Smith  r.  N.  T.,  &c    317. 

48  Barb.  228.  ^^  Walther  p.  Warner,  26  Mis.  143. 

*  Ogletree  v.  State,  28  Ala.  693. 

glye  it  up  to  the  owner,  upon  such  proof    v.  Calloway,  10  Ohio,  (N.  S.)  488. 
as  woula  suffice  against  the  bailee.    Fugh 
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"  omnia  presummUur  contra  spoliatorem^^  as  can  be  found  in  the 
books ; .  the  plaintiflF,  a  chimney-sweeper's  boy,  found  a  jewel 
and  carried  it  to  the  defendant's  shop  (who  was  a  goldsmith)  to 
know  what  it  was,  and  delivered  it  into  the  hands  of  the  appren- 
tice, who,  under  pretence  of  weighing  it,  took  out  the  stones,  and 
calling  the  master  to  let  him  know  it  came  to  three  half-pence, 
the  master  offered  the  boy  the  money,  who  refused  to  take  it,  and 
insisted  to  have  the  thing  again ;  whereupon  the  apprentice  deliv« 
ered  him  back  the  socket  without  the  stones.  In  trover  against 
the  master,  as  to  the  value  of  the  jewel,  several  of  the  trade  were 
examined  to  prove  what  a  jewel  of  the  finest  water  that  would  fit 
the  socket  would  be  worth :  and  the  Cliief  Justice  (Lord  Parker) 
directed  the  jury,  that  unless  the  defendant  did  produce  the 
jewel,  and  show  it  not  to  be  of  the  finest  water,  they  should  p^e- 
same  the  strongest  against  him,  and  make  the  value  of  the  best 
jewels  the  measure  of  their  damages ;  which  they  accordingly 
did.'  So  every  imprisonment  of  a  man  is  primd  facie  a  trespass ; 
and,  in  an  action  to  recover  damages  therefor,  if  the  imprison- 
ment is  proved  or  admitted,  the  burden  of  justifying  it  is  on  the 
defendant.^  So,  in  trespass  brought  by  the  owner  of  land  against 
a  railroad  corporation,  the  plaintiff  having  proved  his  title,  the 
entry  of  the  defendants,  and  construction  of  the  road  upon  the 
land ;  they  are  bound  to  prove  that  the  land  is  covered  by  their 
authorized  location  of  the  road.^  So,  in  the  case  of  common 
carriers  by  water,  when  the  damage  is  establislied,  the  burden  lies 
upon  them  to  show,  that  it  was  occasioned  by  one  of  the  perils 
from  which  they  are  exempted  in  the  contract  of  shipment  or  bill 
of  lading.^  So,  in  a  suit  against  an  administrator  for  a  sum  of 
money  deposited  with  his  intestate,  proof  that,  at  the  time  of  his 
death,  the  deceased  had  in  his  house  a  bag  in  which  wa@  a  purse 
containing  the  exact  sum  claimed,  both  labelled  in  the  hand- 
writing  of  the  deceased,  with  the  name  of  the  plaintiff,  and  that 
it  was  delivered  to  the  administrator,  makes  a  primd  facie  case 
for  the  plaintiff.^  So,  in  an  action  against  an  assessor  for  impris- 
onment for  non-payment  of  a  school-district  tax,  claimed  to  be 
illegal  for  want  of  legal  districts ;  the  arrest  being  admitted  or 
proved,  the  burden  is  on  the  defendant  to  prove  a  legal  districting 

^  Armorj  v.  Delamirie,  1  Str.  505.  '  Hazen  v.  Boston,  &c.  2  Graj,  574. 

*  Per  Metcalf,  J.,  Bassett  r.  Porter,  10        *  Steamer  Niagara  r.  Cordes,  21  How.  7. 
Cvh.  429.  •  Grimes  v.  Booth,  19  Ark.  224. 
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of  the  whole  town  by  territorial  limits ;   and  this,  although  de 
/"ac^o  districts  had  existed  more  than  forty  years,  and  a  lost  town- 
record  book  contained  a  record  of  such  districting ;  it  not  appea^ 
ing  that  such  record  was  made  after  the  statute  which  required 
territorial  districts.^     So,  in  a  suit  by  a  creditor,  to   follow  the 
assets  of  an  estate,  against  one  standing  in  a  conGdential  relation 
to  an  intemperate  executor ;  the  defendant  must  prove  a  fair  pur- 
chase and  payment  of  the  price.^    So,  in  an  action  against  a 
surveyor  of  highways  for  trespassing  on  a  close  bounded  "  west- 
erly by  the  road ;  '*  although  the  plaintiff  proves  that  he  owned 
and  occupied  a  close,  in  other  respects  corresponding  to  the  dec- 
laration, the  defendant  is  not  bound  to  prove  that  the  locuu  of  the 
trespass  was  part  of  the  highway.     The  burden  of  proof  through- 
out is  on   the  plaintiff.     A  highway  daly  located  being  shown 
along  the  same  general  line,  tlie  word  roady  as  a  generic  term,  is 
to  be  construed  highway.^    So  under  a  declaration,  alleging  that 
the  defendants  are  a  corporation  owning  a  raih'oad,  and  the  plain- 
tiff was  a  passenger  thereon,  and  the  defendants,  by  their  agents, 
assaulted  him  and  expelled  him  from  their  cars  ;  if  the  assault  is 
proved,,  the  burden  of  justifying  it  rests  upon  the  defendants,  as 
in  ordinary  cases.    "  The  case  set  forth  ...  is  nothing  more 
than  an  action  for  an  assault  and  battery  upon  the  person  of  the 
plaintiff  while  he  was  a  passenger,  or  occupying  a  place  in  the 
cars.    It  does  not  present  the  question  as  it  would  have  arisen,  if 
the  declaration  had  alleged  that  the  plaintiff  was  a  passenger  .  .  . 
having  a  legal  right  to  be  carried  therein  from,  ifec,  .  .  .  and  the 
defendants,  by  force  .  .  .  deprived  him  of  the  enjoyment  of  this 
legal  right.     In  such  case  tlie  burden  might  have  been  on  tiie 
plaintiff  to  show  ...  his  legal  right."  *    So  to  a  declaration,  for 
that  the  defendant  debauched  and  carnally  knew  the  plaintiff's 
wife,  the  defendant  pleaded  not  guilty.     Held,  that  under  this 
plea  it  was  not  necessary  for  the  plaintiff  to  prove  that  the  female 
debauched  was  his  wife.^  (a)     So,  in  an  action  for  slander,  the 

1  Bassett  v.  Porter,  10  Cash.  418.     See  *  St.  John  v.  Eastern  R.  Co.  1  Alleo, 

Dickinson  v.  Billings,  4  Gray,  42.  544 ;  per  Dewej,  J.,  ib.  545. 

*'  Barnawell  v.  Threadgill,  3  Jones,  50.  *  7  Ell.  &  B.  628. 
'  Uolbrook  v.  McBride,  4  Qraj,  215. 

(a)  In  reply  to  the  ailment,  that,  if  the  ton,  J.,  said :  "  It  might  as  well  be  nid 
person  debauched  be  not  the  wife  of  the  that,  if  the  horse  converted  be  not  the 
plaintiff,  no  wrong  ifl  done  to  him ;  Cromp-    plaintiff's  horse,  no  wrong  is  done  to  bin.** 
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answer  averred  among  other  things,  that  the  cause  of  action  did 
not  accrue  within  two  years  next  before  the  suing  out  of  the 
plaintiff's  writ,  and  issue  was  joined  thereon.  Held,  the  burden 
of  proof  was  on  the  plaintiff  to  prove  that  the  words  were  spoken 
within  the  two  years.^  So,  if  the  owners  of  a  privilege  in  surphis 
water  bring  a  bill  in  equity,  praying  for  relief  by  inj  auction  and 
otherwise,  for  the  disturbance  of  it  by  the  owners  of  the  prior 
privileges,  the  burden  of  proof  is  on  the  plaintiffs  to  show  that 
tlieir  rights  have  been  invaded,  although,  since  they  acquired  their 
privilege,  the  defendants  have  lawfully  changed  the  places  and 
manner  of  using  the  water  to  which  they  are  entitled  in  priority 
to  the  plaintiffs.^ 

§  8  a.  It  may  be  added,  as  a  further  modification  of  the  general 
rule  relating  to  the  burden  of  proof,  in  the  words  of  the  court 
reported  in  a  recent  case :  '^  The  general  rule  undoubtedly  is,  that 
the  burthen  of  proof  is  always  upon  the  party  who  asserts  the 
existence  of  any  fact  which  infers  legal  responsibility.  But  the 
exception  is  equally  well  established,  that  the  onus  probandi  lies 
upon  the  party  who  is  interested  to  support  his  case  by  a  particu- 
lar fact  which  lies  more  particularly  within  his  knowledge."  ^ 

§  9.  In  an  action  for  a  personal  injury  arising  from  alleged  negli- 
gence of  a  corporation,  the  court  may  order  a  nonsuit,  though 
Uiere  is  some  evidence  from  which  negligence  viay  be  inferred, 
unless  there  be  evidence  on  which  a  jury  might  reasonably  and 
properly  conclude  that  there  was  negligence.^ 

§  10.  The  rules  of  law  relating  to  the  burden  of  proof  are  of 
course  closely  connected  with  those  pertaining  to  presumption; 
burden  of  proof  mesLuing  the  evidence  necessary  to  overcome  an 
antecedent  presumption,  (a) 


'  Pond  V,  Gibson,  5  Allen,  19. 

"  Pratt  V.  Lamson,  6  ib.  457. 

•  Smith  o.  N.  Y.,  &c.  35  Barb.  225. 


*  Beanlieo  v.  Portland  Co.  48  Maine, 
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And  Lord  Campbell,  C.  J.,  npon  the  same  (a)  In  trover,  possession  of  the  defend^ 

point,  remarks :    "  Not  gniltj,  pleaded  to  ant  is  not  presumptive  evidence  of  owner* 

audi   a  count  (for  conversion)  does  not  ship,  as  against  the  recent  previous  posses** 

pQt  in  issue  the  fact  that  the  goods  were  sion  and  ownership  of  the  plaintiff.  Weston 

the  goods  of  the  plaintiff,  or  in  his  posses-  v.  Higgins,  40  Maine,  102. 

HOD,  but  merely  denies   the  defendant's  Ownership  of  personal  property,  onoa 

ace"    7  £11.  &  B.  628.    This  was  under  proved,  is  presumed  to  continue  until'  an 

a  rale  that,  in  an  action  for  violation  of  a  alienation  is  shown  ;. — merely  parting  with 

private  right,  the  defendant  shall  consider  the  possession  is  not  conclusive  evidence  of 

whether  he  will  deny  both  the  right  and  the  a  change  of  title.  Possession,  with  the  oon- 

riolation  of  it,  or  only  one  of  these.  sent  oPthe  troe  owner,  does  not  imise  a 

86 


290  BVIDENOB  IN  ACTIONS  FOB  TORTS.  [BOOK  IT. 

§  11.  The  well-established  maxim,  ^^  the  law  presumes  every  man 
innocent,"  ^  though  primarily  applicable  to  the  charge  of  critMy 
may  still  be  regarded  as,  in  general,  equally  true  of  private  wrongs. 
Thus  official  acts  done  by  an  officer  are,  primd  faciei  evidence  of 
his  authority  to  do  them.^  (See  §  14.)  So  the  return  of  an  officer, 
^^  executed,"  raises  a  presumption  that  the  process  was  rightly 
executed.  Though,  if  the  manner  of  the  execution  is  set  fortli,  its 
correctness  may  be  examined  by  the  court.^  So  it  is  to  be  pre- 
sumed that  a  sale  by  an  officer  of  the  law,  invested  with  authority  to 
sell,  was  regularly  conducted  with  the  necessary  preliminary  for- 
malities.^ So  the  omission  of  wax,  in  sealing,  by  a  public  officer  ia 
another  State,  raises  a  presumption  that  such  is  the  law  or  custom 
there.*  So  the  return  of  an  officer  of  the  levy  of  an  execution, 
and  of  the  sale  of  personal  property  thereunder,  stated  that  be 
"  advertised  the  property  as  the  law  directs,"  and  then  proceeded 
to  state  the  places  where  it  was  to  be  sold,  and  was  sold.  Held, 
the  court  would  presume  that  the  property  was  advertised  at  the 
same  places  where  it  was  sold;  and  the  return  was  held  suffi- 
cient.^ 

§  11  a.  But  where  the  consequences  of  an  act  are  injurious,  the 
act  itself  is  sometimes  presumed  to  be  wrongful.  Thus  the  fact, 
that  a  blast  injured  a  house  near  by,  raises  a  presumption  that  it 
was  not  properly  covered.^ 

§  12.  The  point  of  reasonable  doubt,  as  sufficient  to  justify  ao- 

1  Greenl.  Et.  37,  4  34.  *■  Vincent  o.  Eavefl,  ib.  247. 

*  Shelbyyille  v.  Shelbyville,  1  Met.  (Ej.)  ^  Roberts  v.  Pillow,  1  Hemp.  624. 
54.  "  Drake  v,  Mooney,  31  Verm.  617. 

*  Case  V.  Colston,  ib.  145.  ^  Ulrich  v.  McCabe,  1  Hilt.  251. 

legal    presumption  of  title   against  snch        The  primA  fade  eWdenco-  of  ownership, 

owner.    Magee  v.  Scott,  9  Cush.  148.  arising  from  possession,  is  not  overcome  by 

But,  on  the  other  hand,  the  possession  of  the  bare  assertion  of  the  possessor  that  (he 

personal  property  is  primd  facie  evidence  thing    belonged    to   another.    Boberu  p. 

of  title.    Thus  the  possession  of  persons  Haskell,  20  111.  59. 
claiming  to  be  owners  of  a  vessel  is,  in  all        Twenty  years'  possession  of  land,  under 

cases,  presamptive  evidence  of  their  ownet-  a  deed  from  an  administrator,  raises  a  ccm- 

ship;  and  it  is  only  when  the  title  is  ren-  elusive  presumption  that  all  the  legal  for- 

dered  doubtfal  by  contradictory  proof,  that  malities  of  the  sale  were  observed.  Winkley 

production  of  the  register  is    necessary,  i;.  Kaime,  32  N.  H.  268. 
tish  V.  Skut,  21  Barb.  333 ;  Stacy  v,  Gra-        In  favor'of  long  possession,  almost  eveiy 

ham,  3  Daer,  444 ;  Bailey  v.  New  World,  rariety  of  written  evidence  will  be  pre- 

2  Cal.  370.  snmed,  the  defective  links  in  the  chain  of 

And  a  prior  possession,  which  has  not  title  will  be  supplied  by  presumption,  aod 

been  legally  devested,  is  sufficient  primd  the  title  declai^  perfect.    Nixon  v.  Ouoo, 

fade  evidence  of  title,  against  a  defendant  28  Miss.  414. 
who  has  proved  no  title.    Clifton  v,  LiUey, 
12  Tex.  130. 
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quittal  in  criminal  prosecutions,  is  sometimes  raised  in  civil  actions 
for  tort  or  wrong. 

§  13.  In  trover^  for  goods  stolen,  it  is  not  necessary  to  prove  the 
guilt  of  the  defendant  beyond  a  reasonable  doubt,  butTthe  jury  is 
to  give  a  verdict  according  to  the  weight  of  evidence,  as  in  other 
civil  cases.^  (a)  So,  in  an  action  of  trespass  for  shooting  a  horse, 
there  is  no  presumption  of  innocence  on  the  part  of  the  defendant, 
and  the  plaintiff  is  not  bound  to  prove  his  liability  beyond  a  rea- 
sonable doubt.^ 

§  14.  Where  the  evidence,  as  to  the  exercise  of  care  by  an 
officer,  is  evenly  balanced,  the  presumption  is  that  he  has  done 
his  duty.'    (See  §  11.) 

§  15.  Where  it  appeared  from  the  evidence  on  the  part  of  the 
plaintiff,  that  he  testified  as  a  witness  on  the  trial  in  which  the 
false  testimony  was  said  to  have  been  given  by  him,  but  there  was 
no  express  evidence  that  he  was  sworn;  held,  the  former  fact 
tended  to  prove  the  latter,  and  in  the  absence  of  evidence  to  the 
contrary  was  sufficient  proof  of  it.*  (6) 

1  Sinclair  o.  Jackson,  47  Maine,  102.  '  Mills  v,  Gilhreth,  47  Maine,  320. 

«  Wells  p.  Head,  17  111.  204.  *  Ca^s  r.  Anderson,  83  Verm.  182. 

(a)  In  the  recent  case  which  settles  this  the  preponderance   of  the   evidence.      1 

point,  the  coart  give  the  following  abstract  Greenl.  Ev.  537 ;  Schmidt  v.  Ins.  Co.  1 

of  other  authorities,  and  recognize  a  dis-  Gray,  529.    No  such  issue  was  presented 

tinction  somewhat  nice  and  technical,  but  by  the  pleadings  in  this  case.    Nor  was  it 

probably  well  founded  :  neoessanr  that  the  jury  should  find  that  a 

"  In  cases  of  insurance,  it  is  said,  in  2d  larceny  had  been  committed  to  entitle  the 

Greenl.  £▼.  406,  when  the  defence  is,  that  plaintiff  to  a  verdict.    Though  the  taking 

the  property  was  wilfully  burned  by  the  might  have  been  felonious,  it  waa  not  neces- 

pluntiiT  himself,  the  crime  must  be  as  fully  sarily  so.    The  only  issue  .  .  .  was  one  of 

and  Mtisfactorily  proved  to  the  jury  as  conversion.  .  .  .  ifhe  fact  that  testimony 

would  warrant  them  in  finding  him  guilty  was  introduced  tending  to  show  that  the 

on  an  indictment.  .  .  .  The  same  rule  has  defendant  had  committed  a  larceny  .  .  . 

been  held  to  be  the  law  in  this  State.  .  .  .  cannot  change  the  result.''    Per  Rioe,  J., 

Bntman  v.  Hobbs  &  Tr.  35  Maine,  227.  47  Maine,  107. 

But  in  Schmidt  v.  New  York  M.  F.  1.  Co.        (6)  The  point  in  this  case  was  the  cor- 

1  Gray,  529,  which  was  an  action  on  a  rectness  of  an  instruction  to  the  jury,  that 

policy  .  .  .  and  where  one  of  the  grounds  they  not  only  might,  but  were  bowkd  to, 

of  defence  was, 'that  the  fire  waa  set  by  infer  one  fact  from  proof  of  the  other.   The 

the  plaintiff,  and  was  his  own  fraudulent  reasoning  of  the  court  might,  perhaps,  lead 

and  wilful  act,'  the  judge  was  requested  to  to  results  somewhat  impracticable,  and  not 

instroct  the  jury,  that  Uio  defendants  must  strictly  accordant  with  the  established  rules 

•atis^r  them,  beyond  a  reasonable  doubt,  of  evidence.    "  The  fact  that  he  testified 

that  the  plaintiff  purposely  set  fire  to  the  tends  to  prove  that  he  was  sworn,  and  as  the 

property  .  .  .  before  they  could  find  for  jury  might  find  that  fiict  from  the  evidence 

the  defendants.    The  judge  declined  so  to  so  tending  to  prove  it,  and  as  there  was  no 

instmct,  and  his  ruling  waa  sustained.     In  evidence  to  the  contrary,  they  were  bound 

dvil  cases,  when  the  rule  contended  for  by  to  find  that  fiict  as  proved.  .  .  .  Such  is 

the  defendant  is  re<^nired,  the  criminal  act  the  natural  and  legal  inference,  and  jurors 

most  be  so  set  out  in  the  pleadings  as  to  are  not  at  liberty  to  disregard  the  necessary 

nuse  that  distinct  issue.  .  .  .  But  when  no  result  of  undisputed  facts."    Per  Aldis,  J., 

inch  criminal  act  is  raised  by  the  plead-  83  Venn.  185. 
ingv,  the  jury  are  aatboriied  to  decide  upon 
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(  16.  Evidence  is  sometimes  admitted  in  rebuttal^  wliich  might 
not  otherwise  be  strictly  admissible.^  Thus  in  an  action  against  an 
oflBcer,  to  recover  the  value  of  attached  property  which  has  been 
stolen,  if  evidence  has  been  introduced  to  show  that  in  particular 
instances  his  keeper  was  careless,  in  leaving  the  room  in  which 
the  property  was  kept  with  the  door  unlocked,  he  may  show,  in 
reply,  that  it  was  the  habit  of  the  keeper  to  lock  tlie  door  when 
about  to  leave  the  room.  "  The  probability  that  the  property  was 
taken  away  when  the  door  was  open  might  certainly  have  been 
lessened  by  the  evidence."  ^  So,  in  an  action  for  a  personal  injury, 
if  the  surgeon  who  attended  the  plaintiff  testify,  on  cross-examina- 
tion, that  he  should  judge  the  plaintiff  to  have  been  a  man  of 
intemperate  habits,  and  that  injuries  such  as  he  had  received 
would  be  aggravated  by  intemperance ;  the  plaintiff  may  intro- 
duce the  testimony  of  other  surgeons  as  to  the  nature,  severity, 
and  ordinary  duration  of  an  injury  such  as  the  plaintiff  had 
received.  '*  If  the  defendants  had  a  right  to  rely  on  tlie  fact  that 
the  bad  habits  of  the  plaintiflF  aggravated  the  consequences  of  the 
injury  .  .  .  then  the  evidence  of  surgeons  as  to  the  eflFect  of  pre- 
disposing causes  on  similar  injuries  was  clearly  competent.  If,  on 
the  other  hand,  a  tortfeasor  cannot  avail  himself  of  proof  of  the 
health  or  condition  of  the  plaintiff  at  the  time  of  the  injury  .  .  . 
then  the  evidence  introduced  by  the  plaintiff  was  irrelevant.  And 
in  either  view  its  introduction  worked  no  harm  to  the  defend- 
ants.'* «  So  if,  in  an  action  for  breaking  and  entering  a  shop  and 
destroying  articles  therein,  the  plaintiff,  while  testifying  in  his 
own  behalf,  has  volunteered  the  statement  that  no  liquors  were  in 
the  shop  at  the  time ;  it  is  competent  for  the  defendant  to  intro- 
duce evidence  in  reply,  that  liquors  were  found  in  the  shop  at  the 
time  of  the  alleged  trespass,  although  the  plaintiff  disclaims  seek- 
ing damages  for  their  destruction.*  So,  when  one  party  gives  in 
evidence  the  statements  of  a  deceased  agent  of  a  former  owner  in 
regard  to  a  division  line,  it  is  competent  for  the  other  party  to 
prove,  by  another  witness,  the  declarations  of  the  same  man  about 
the  same  thing;  the  court  remarking,  ^^it  was  not  unfair  to 
fight  the  adversary  with  his  own  weapons."  *    So  where  the  plain- 

1  See  Union,  &c.  v.  Craiy,  25  Cal.  507.  *  Brown  v.  Perkins,  1  AUen,  (Mul) 

*  Dorman  v.  Kane,  5  Allen,  88 ;  per  89. 

Metoalf,  J.,  ib.  40.  «  O'Beillj  t;.  Shadlo,  33  Penn.  489;  per 

B  Linton  v,  Hurlej,  14  Graj,  191 ;  per  Thompson,  J.,  ib.  490. 
Bigelow,  J.,  ib.  192. 
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tiff  in  an  action  of  trespass  produced  a  mortgage  from  F.  to 
himself,  in  order  to  prove  coustnictive  possession,  and  the  de- 
fendant replies  that  F.  at  that  date  had  divested  himself  of  all 
title  by  a  previous  mortgage  to  B. ;  the  latter  mortgage  becomes 
admissible  evidence.^  So,  in  an  action  for  personal  property, 
where  the  defendants  have,  under  the  New  York  Code  (§  211), 
put  in  an  "  undertaking  "  requiring  a  return  to  them  of  the  prop- 
erty ;  the  undertaking  is  competent  evidence  for  the  plaintiff,  as 
disproving  the  allegation  in  the  answer,  that  the  defendants  did 
not  detain  the  property ;  its  weight  being  for  the  jury.^  So,  in  an 
action  against  a  railroad  corporation,  for  damages  sustained  by 
the  negligence  of  an  engineer,  who  is  alleged  by  the  plaintiff  to 
have  been  employed  by  the  defendants  at  low  wages  because  of 

a 

his  want  of  skill ;  the  defendants  may  prove  by  their  president 
that  he  employed  him  as  a  competent  and  safe  engineer.^  And, 
assuming  that  it  is  primd  facie  evidence  of  negligence  in  a  rail- 
way company  that  a  train  has  got  off  the  line,  such  evidence  is 
entirely  i*ebutted  by  proof  that  the  accident  arose  from  the  wilful 
and  wrongful  act  of  a  stranger.*  So  where,  in  an  action  for  assault 
and  carnal  intercourse,  the  plaintiff  is  asked  whether  she  had  not 
held  the  same  intercourse  with  others,  and  answers  in  the  negative ; 
the  defendant  may  prove  the  contrary,  in  order  to  repel  the  charge 
of  force.^  So  where  the  question  was,  whether  one  J.  was  making 
a  reasonable  and  proper  use  of  his  land  within  the  limits  of  a 
highway,  in  piling  lumber  there,  and  the  plaintiff  had  introduced 
evidence  that  J.  claimed  a  piece  of  land  near  by,  not  in  the  high- 
way, on  which  he  might  have  piled  it ;  it  was  competent  for  the 
defendant  to  show  that  a  part  of  such  land  was  claimed  by 
another  person,  or  that  he  claimed  a  right  of  way  over  it  to  a 
building  of  his  own,  as  tending  to  rebut  the  plaintiff's  evidence.® 
So,  in  an  action  for  infringement  of  a  patent,  the  defendant  con- 
tended that  the  plaintiff*  had  abandoned  his  discovery,  and  urged, 
as  proof  of  abandonment,  the  lapse  of  time  between  the  granting 
of  the  patent  and  the  commencement  of  the  suit.  Held,  the 
plaintiff  might  show  acts  prosecuting  or  asserting  his  discovery ; 
as  the  filing  of  drawings  in  the  patent -office.^ 

1  Howe  9.  Farrar,  44  Maine,  233.  *  Watry  v.  Ferber,  18  Wis.  500. 

*  Black  V,  Foster,  28  Barb.  887.  *  Chamberlain  v.  Enfield,  43  N.  H.  356. 

*  Bobinson  v.  Fitchbatg,  &c.  7  Grajr,  93.        '  Bmerson  v.  Hogg,  2  Blatch.  1. 

*  I^tch  V.  Barnner,  &c.  3  Hurl.  &  Nor. 
980. 
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§  17.  But  a  newspaper  advertisement,  which  furnished  the  oo- 
casion  of  a  conversation  testified  to,  but  which  neither  formed 
part  of,  nor  explained  the  conversation,  is  not  admissible.^  So* 
possession  of  property  is  not  a  fact  that  entitles  the  party  holding 
it  to  give  his  own  declarations  in  evidence,  either  to  establish  his 
title,  or  to  contradict  the  witnesses  of  tlie  other  side.^  So,  to 
rebut  the  inference  of  malice  from  statements  made  by  the  de- 
fendant of  the  plaintiff's  difficulties  with  his  wife,  it  is  not  com- 
petent for  the  defendant  to  prove,  that  ^*  the  plaintiff's  wife  had  ia 
fact  complained  of  his  abuse  in  connection  with  her  leaving  him 
at  a  certain  time."^  So,  in  an  action  of  tort  against  a  city  for 
obstructing  a  stream  by  the  erection  of  a  bridge,  to  the  injury  of 
a  mill,  evidence  that  one  of  the  then  owners  of  the  mill,  at  the 
hearing  before  the  committee  of  the  city  council,  objected  to  the 
construction  of  the  bridge,  as  likely  to  obstruct  the  water,  is  inad- 
missible for  the  plaintiff;  although  the  defendants  have  been 
allowed  to  show,  upon  cross-examination  of  the  other  owner,  that 
he  was  one  of  that  committee,  and  approved  of  the  bridge.^  So 
declarations  of  a  defendant  in  an  attachment  suit  cannot  be  ex- 
plained, by  others  subsequent  to  the  attachment.^  So  a  witness, 
who  has  testified  to  the  use  of  a  way  across  a  piece  of  land,  can- 
not be  contradicted,  by  proof  that  there  was  a  nearer  route  over  a 
public  road  which  he  might  have  used.^ 


1  Bell  r.  Troy,  35  Ala.  184. 

*  Swindell  u.  Warden,  7  Jones,  575. 

'  CoUins  17.  Stephenson,  8  Graj,  438. 


*  Spragae  v,  Worcester,  13  Gray,  198. 
»  Tucker  v,  Frederick,  28  Mis.  574 

*  Blake  v,  EvereU,  1  Alien,  S48. 
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§  1.  The  opinions  of  witnesses  cannot  ordinarily  be  received  as 
evidence,  unless  they  relate  to  matters  of  skill  and  science.^ 

§  1  a.  Upon  a  question  of  damages,  evidence  •  of  opinion  is  not 
admissible,  unless  governed  bj  some  pecuniary  standard  or  rule 
of  law.^  Thus  the  opinion  of  the  plaintiff,  testifying  as  a  wit- 
ness, is  not  sufficient  evidence  to  sustain  a  judgment  for  trespass 
done  upon  his  land  by  cattle  and  horses,  where  there  is  no  other 
evidence  of  the  amount  of  damage  or  by  which  it  can  be  prop- 
erly determined.  The  court,  in  reference  to  cases  cited,  in 
which  opinions  had  been  admitted  as  evidence,  remark  as  follows : 
^  Opinions  in  such  a  case  are  received  ex  necessitate^  for  the  rea- 
son that  the  minute  appearances  upon  which  they  depend  cannot  be 
so  perfectly  described  as  to  enable  a  jury  to  draw  a  just  conclu- 
sion from  them.  They  are  likened  to  opinions,  of  witnesses  which 
are  receivable  in  proving  handwriting,  identity,  and  intoxica- 
tion. ...  It  would  have  been  competent  for  the  witness  to  state 
the  quantity  of  hops,  &c.,  •  .  .  the  fields  would  have  produced 
in  the  year  1864,  if  the  defendant's  cattle  had  not  trespassed  upon 
them,  and  how  much  less  each  field  would  produce  in  consequence 
of  the  injury ;  •  .  •  and  to  have  followed  up  such  statements  with 
other  facts  until  his  final  conclusions  would  approximately  show 
the  amount  of  damages,  •  •  •  or  the  witness  could  have  been 

s  Spear  v.  Bichardson,  34  K.  H.  428;       *  Chamberiain  o.  Porter,  9  Min.  260. 
Bidi  V.  Jonea,  9  Cosh.  329. 
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confined  •  .  •  to  a  statement  of  the  facts.  ...  It  would  also 
have  been  proper  ...  to  state  the  market  value  ...  at  the 
time  of  the  trial,  and  the  ordinary  fluctuations  in  such  values, 
between  the  times  the  trespasses  were  committed,  and  the  times 
the  crops  would  have  been  ready  for  market,  if  they  had  not  been 
injured.'*  ^  And  in  another  recent  case  it  is  said,  that  the  opiuions 
o£  experts  are  admitted  ^^  in  matters  of  skill,  science,  or  trade  .  .  . 
because  the  matter  of  inquiry  is  one  on  which  the  jury  are  not 
supposed  in  general  to  possess  information  sufficient  to  enable 
tliem  to  draw  proper  inferences  from  facts;  and  the  witnesses, 
being  persons  of  skill,  whose  business  or  profession  leads  them  to 
an  habitual  application  of  principles  to  such  facts,  and  to  the  weigh- 
ing of  such  facts  with  reference  to  the  results  which  they  indi- 
cate, are  able,  by  their  opinions,  to  afford  the  jury  the  means  of 
making  a  proper  application  of  the  facts."  ^  When  the  subject  of 
inquiry  '^  so  far  partakes  of  the  nature  of  science  as  to  require  a 
course  of  previous  habit  or  study  in  order  to  attain  the  knowl- 
edge of  it,  the  opinion  of  witnesses  acquainted  with  the  subject  of 
inquiry  may  be  received."  But  not  "  when  the  inquiry  is  in  rela- 
tion to  a  subject-matter,  the  nature  of  which  is  such  as  not  to 
require  any  peculiar  habits  of  study  in  order  to  qualify  a  man  to 
understand  it."  ^  And  another  distinction  of  equal  importance, 
though  relating  to  the  effect,  rather  than  the  competency,  of  this 
kind  of  evidence,  is  forcibly  expressed  in  a  recent  case,  as  follows: 
*^  While  the  opinion  of  the  experienced,  skilful,  and  scientific 
witness,  who  has  a  competent  knowledge  of  the  facts  involved  in 
the  case  on  which  he  speaks,  affords  essential  aid  to  courts  and 
juries,  that  of  unskilful  pretenders,  quacks,  and  mountebanks, 
who,  at  times,  assume  the  character  of  experts,  not  unfrequently 
serves  to  becloud  and  lead  to  erroneous  conclusions."  * 

§  1  b.  Such  evidence  is  not  admissible,  to  prove  that  a  rule  of 
navigation,  recognized  by  the  general  maritime  law,  does  not 
exist  in  a  particular  locality.^ 

§  1  c.  And  the  opinions  of  witnesses  will  not  be  allowed  to 
control  the  effect  of  the  facts  proved,  which  show  that  the  plaintiff 

1  Armstrong  v.  Smith,  44  Barb.  120;  per  Geo.  194  ;  Dawson  v.  Callaway,  ib.  573; 

Baloom,  J.,  ib.  124.  Kedf.  on  Railw.  898,  n. 

5*  Per  Bosworth,  J.,  Buffnm  v,  N.  Y.  &c        *  Per  Rice,  J.,  Heald  v.  Thing,  45  Maine, 

4  R.  I.  223.  .  898. 

»  I  Smith,  Lead.  Cas.  286.  JSee  Com.  v.       ^  The  Oement,  2  Curt  363. 
Coolej,  6  Graj,  350 ;  Keener  v.  State,  18 
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has  no  cause  of  action,  even  so  far  as  to  require  submission  of  the 
case  to  the  jury.  Thus  the  staircase,  leading  from  a  station  of 
the  defendants'  railway,  was  about  six  feet  in  width,  had  a  walk 
on  each  side,  but  no  hand-rail ;  and,  on  the  edge  of  each  step,  a 
strip  of  brass,  originally  roughened,  but  from  constant  use  worn 
and  slippery.  The  plaintiff,  a  frequent  passenger,  while  ascend- 
ing the  stairs,  slipped,  fell,  and  was  injured.  Two  persons  testi- 
fied that  in  their  opinion  the  staircase  was  unsafe ;  and  one  of 
tliem,  a  builder,  suggested  that  brass  nosings  were  improper ;  that 
lead,  being  less  slippery,  would  have  been  better ;  and  that  there 
should  have  been  a  hand-rail.  Held,  there  was  no  evidence  of 
negligence  to  go  to  the  jury.^ 

§  2.  But  a  question  to  experts  requires  no  particular  form.^ 

§  3.  Tliere  is  no  class  of  cases,  in  which  the  competency  and 
effect  of  opinion,  as  evidence,  more  frequently  come  in  question, 
tlian  those  growing  out  of  the  taking  of  land  by  railroad  corpo- 
rations, counties,  towns,  and  cities.^  Upon  this  subject  it  is 
remarked  in  a  late  case :  *^  If  the  true  value  of  an  estate  imme- 
diately before  and  immediately  after  the  location  of  a  road  over  it 
could  be  accurately  ascertained,  such  a  discovery  would  afford  the 
most  exact  means  of  determining  what  was  the  real  pecuniary 
damage.  The  market  value  is  a  near  and  perhaps  tlie  closest  ap- 
proximation to  it ;  and,  therefore,  any  evidence  which  is  competent 
in  its  general  character  to  prove  such  value,  is  apposite  and 
admissible.  There  can  be  no  absolute  standard  by  which  the 
value  of  land  or  real  estate  can  be  measured ;  and,  of  course, 
when  it  cannot  be  tested  by  the  fact  of  a  recent  sale,  the  nearest 
approach  to  it  which  can  be  attained  is  a  knowledge  of  the 
opinion  and  judgment  of  intelligent  practical  men,  who  are  best 
acquainted  with  the  property.''  ^  And  with  regard  to  the  general 
admissibility  of  mere  opinions  upon  questions  of  value,  it  is  re- 
marked in  a  late  case :  ^^  Questions  of  value  are  always  more 
or  less  questions  of  opinion.  Tliey  are  always  resorted  to  in 
actions  for  breach  of  warranty  of  soundness  to  test  the  value 
between  a  sound  and  an  unsound  animal ;  and  so  far  as  I  know, 


1  Cmfter   o.  Metropolitan,  &c.   (Eng.)  *  See  Brown  i;.  Corey,  43  Penn.  495; 

Xaw  Rep.,  1  C.  P.  300 ;  Am.  Law  Rev.  Shaw  v.  Charlestown,  2  Gray,  107. 

Oct.  1866,  p.  147.  *  Per  Merrick,  J.,  Dwight  v.  Coontj, 

s  Hant  v.  Lowell,  &c.  8  Allen,  169.  &c.  11  Cash.  203. 
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the  rule  is  universal  .  •  .  after  a  proper  foundation  ...  by  show- 
ing the  acquaintance  of  the  witness  with  this  species  of  property.^" 

§  4.  One  who  has  been  an  assessor  eighteen  years  may  testify 
to  the  Tahie  of  land  and  an  easement  connected  therewith,  taken 
for  a  railroad  the  first  year  of  his  official  position,  though  prior  to 
such  taking  he  had  no  personal  knowledge  thereof.^    So  a  witness 
may  give  his  opinion  as  to  the  value  of  the  land  affected,  both 
before  and  after  the  location.^    So  one  residing  and  owning  land 
within  half  a  mile  of  the  land,  which  he  has  known  for  six  years,  and 
who  has  heard  of  sales  of  land  in  the  vicinity,  may  testify  to  his  opin- 
ion of  the  value  of  the  land  taken.^  So  in  a  hearing  to  assess  damages 
occasioned  by  laying  out  a  highway,  the  opinion  of  competent  wit- 
nesses, as  to  the  comparative  value  of  the  land  before  and  after  the 
laying  out,  is  admissible  evidence,  its  weight  and  value  being  de- 
termined by  the  jury.*  So  a  farmer,  who  has  bought  and  sold  other 
land,  may  be  asked  his  opinion  of  the  value  of  the  land  before  and 
after  the  location  of  the  way.^    So  on  the  hearing,  before  a  jury, 
of  a  petition  for  the  assessment  of  damages  sustained  by  the  taking 
of  land  for  a  highway,  an  expert  in  the  value  of  land,  who  testifies 
that  the  laying  out  of  the  street  was  a  benefit  to  the  estate  of 
the  petitioner,  may  be  asked  by  the  respondents  how  much,  in  his 
opinion,  it  benefited  the  estate ;  how  much  more  per  foot  the 
remaining  land  would  be  worth  in  consequence  of  such  laying 
out ;  and  what  would  be  the  difference  per  foot  between  the  value 
of  the  land  on  the  street,  as  laid  out,  sixty  feet  wide,  and  the 
value  of  the  same  land  on  a  street  forty  feet  wide,  as  proposed  on 
a  plan  shown  to  the  jury  by  the  petitioner.^ 

§  5.  But  the  policy  of  admitting  opinions  as  evidence,  in  this 
claSs  of  cases  as  well  as  others,  is  often  seriously  questioned. 
The  remark  is  applied  to  them,  made  in  an  early  case  in  Masssr 
chusetts :  '^  Although  the  opinions  of  professional  gentlemen,  on 
facts  submitted  to  them,  have  justly  great  weight  attached  to 
them,  yet  they  are  not  to  be  received  unless  predicated  upon 
facts  testified  to  either  by  them  or  by  others."  ^    And  in  a  recent 


1  Per  Hogeboom,  J.,  Van  Densen  o.       ^  Dwight  v,  Coantj,  &c.  1 1  Cash.  801. 
Yoang,  29  Barb.  20.  •  West,  &c.  v.  Chase,  5  Gray,  421.  See 

*  Whitman  v.  Boston,  &c.  7  Allen.  313.  Fowler  v.  County,  &c.  6  Allen,  92;  Sbst* 
«  Cleveland,  &c.  v.  Ball,  5  Ohio  (N.  S.),  tack  v,  Stoneham,  &c.  ib.  115;  Fliat  v, 

568 ;  Evansville,  &c.  v.  Cochran,  10  liia.  Flint,  ib.  34.  ' 

560.  7  Shaw  v.  Charlestown,  2  Gray,  107. 

*  Bossell  V,  Horn,  &c.  4  Gray,  607.  *  Dickinson  v.  Barber,  9  Mass.  235. 
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case  it  is  said :  ^^  Opinions  are  not  eyidence,  according  to  the  rule 
of  the  common  law,  except  in  a  limited  class  of  cases.  In  this 
country,  a  greater  latitude  is  allowed  in  some  of  the  States  than  in 
others,  in  permitting  opinions  to  go  to  the  jury,  when  accompanied 
by  the  facts  on  which  they  are  based  ...  In  those  States  where 
the  greatest  latitude  is  allowed,  very  little  weight  is  attached, 
however,  to  these  opinions,  unless  supported,  in  the  opinion  of  the 
jury,  by  the  facts  on  which  they  are  based.  We  do  not  see  the 
propriety  of  admitting  opinions  of  witnesses  ...  in  cases  in 
which,  from  the  nature  of  the  subject,  they  may  be  deemed  as 
capable  as  the  witnesses  of  forming  opinions."  ^  Accordingly  it 
is  held,  that  the  opinions  of  witnesses  as  to  the  value  of  land 
taken  by  a  railroad  company,  the  damage  done  to  it  by  the  loca- 
tion and  construction  of  the  road,  or  the  benefits  derived  to  other 
land  of  the  claimant,  not  taken,  when  attempted  to  be  set  off 
against  the  damages,  cannot  be  admitted,  merely  because  such  wit- 
nesses reside  near,  and  are  acquainted  with  the  land,  and  the  man- 
ner in  which  it  is  crossed  ;  unless  they  are  experts.^  And  where, 
under  the  Ohio  statute  of  July  30, 1852,  land  was  taken  for  con- 
structiug  a  railroad,  it  was  held,  that  the  opinions  of  witnesses  as  to 
the  amount  of  damage  sustained  were  not  competent  evidence.^ 

§  6.  In  an  action  against  a  railroad  for  land  damages,  the  plain- 
tiff cannot  inquire  of  a  witness  whether  the  roads  crossing  and 
recrossing  the  railroad  rendered  it  more  or  less  dangerous  for 
horses,  cattle,  teams,  &c.    The  question  is  immaterial.^ 

§  7.  A  witness  may  testify  as  an  expert  to  damage  to  land, 
though  not  a  farmer,  if  acquainted  with  property  and  the  value  of 
lands  in  the  neighborhood.^  But  in  an  action  for  damage  caused 
by  negligently  burning  brush,  the  opinions  of  witnesses,  whether 
tiie  day  was  a  suitable  one,  are  inadmissible :  ^*  There  could  be 
no  diflSculty  .  '.  .  in  the  witnesses  stating  to  the  jury  the  position 
of  the  fires  •  •  .  their  number  and  magnitude  ;  the  direction  and 
course  of  the  wind ;  the  position,  distance,  and  character  of  the 
plaintiff's  property,  and  its  exposure  to  injury  from  that  source. 
The  jurors,  upon  the  question  whether  the  defendant  exercised 
proper  care,  could  form  as  definite  an  opinion  from  the  facts  stated 

>  Per  Bosworth,  J.,  4  R.  I.  222.  120 ;  Same  v.  Stringer,  ib.  651 ;  Atlantic, 

*  Buflfani  V.  New  York,  &c.  4  R.  I.  221.  &c.  o.  Campbell,  4  Ohio  (N.  S.),  &8d. 

*  CleveUnd,  &c.  v.  Ball,  5  Ohio  (N.  S.)»  *  Finneo  o.  Lackawanna,  &c.  43  Fenn. 
568 ;  EvftnsviUe,  &c.  r.  FiUpatrick,  10  Ind.  S61 . 

*  Van  Densen  p.  Tonng,  29  Barb.  9. 
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by  the  witnesses  as  the  witnesses  themselves.  .  .  .  The  case  should 
be  tried  and  decided  upon  the  opinion  of  jurors,  and  not  ...  of 
witnesses/'  ^  So,  in  an  action  for  damage  done  to  the  plaintiff's 
land  by  a  fire  negligently  set  by  the  defendant,  it  is  not  competent 
to  ask  a  witness,  from  what  he  saw,  how  much  damage  the  fire 
did.    The  question  belongs  to  the  jury.* 

§  8.  The  opinion  of  a  land-surveyor,  as  to  the  true  location  of 
land  in  controversy,  is  not  competent  evidence.^ 

§  9.  A  witness  may  testify  who  was  in  possession  of  the  land  in 
controvci*sy  at  a  time  indicated,  if  he  afterwards  point  out  par- 
ticular acts  of  possession.^ 

§  10.  Another  class  of  cases,  involving  the  competency  of  opin- 
ions, are  those  relating  to  injuries  sustained  upon  highways  and 
railroads  from  alleged  neglect  of  the  defendant  corporation.  '^Tbe 
running  and  management  of  railroad  locomotives  and  trains  is  so 
far  an  art,  outside  of  the  experience  and  knowledge  of  ordinary 
jurors,  as  to  render  the  opinions  of  persons  acquainted  with  the 
running  and  management  of  such  locomotives  and  trains,  as  ex- 
perts, admissible  and  proper  testimony."  ^ 

§  11.  In  a  suit  against  a  town  for  injury  sustained  by  a  defeo- 
tive  highway,  the  opinion  of  a  witness,  as  to  the  state  of  repair  of 
the  road  between  two  and  three  months  before  tlie  accident,  is 
mcompetent.^ 

§  12.  In  an  action  against  a  railroad,  for  the  killing  of  the  plain- 
tifi^'s  horses  by  negligence  in  the  running  and  management  of  a 
locomotive  and  train,  the  engineer,  who  saw  the  horses  when  they 
came  upon  the  track,  and  has  been  engaged  in  running  loco- 
motives and  trains  for  five  years,  is  competent  to  testify,  as  an 
expert,  in  reference  to  their  management,  and  to  give  an  opinion 
whether,  in  view  of  the  distance  between  the  engine  and  the 
horses  when  the  latter  came  upon  the  track,  it  was  possible  to 
avoid  the  injury.  ^^  If  the  witness  had  been  a  stranger  to  the 
actual  facts,  it  would  have  been  necessary  to  assume  a  state  of 
facts.  But  ...  it  is  fairly  presumable  that  he  knew  something 
of  the  distance  between  the  engine  and  the  horses  when  they 

1  Fraser  v   Tapper,  3  Wms.  409 ;  per  *  Jones  v.  Merrimack,  Ac  11  Fo«.Ml- 

Isham,  J.,  ib.  411.  «  Per  Brinkerhoff,  J.,  11  Ohio  (N.  S.)* 

^  Simons  v.  Monier,  39  Barb.  419.  835. 

«  Biomenthal  v,  HoU,  24  Mis.  113.  •  Hntcfaiason  o.  Methnen,  1  AUcn,  33. 
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came  upon  the  track ;  the  velocity  and  weight  of  the  train ;  and  the 
time*  and  distance  which  would  be  required  to  check  the  progress 
of,  or  stop  the  train."  ^  And  the  following  statement  of  a  witness 
was  held  admissible,  as  being  an  account  of  the  actual  condition 
of  a  road,  not  a  mere  opinion :  ^^  A  bad  place  at  the  side  of  the 
roa4 ;  there  had  been  a  culvert  put  across.  The  condition  of  it 
was  bad.  At  the  mouth  of  the  culvert,  it  was  a  steep  right  down; 
a  culvert  that  I  thought  a  dangerous  place."  ^  But,  in  an  action 
against  a  railroad,  for  an  injury  occasioned  by  their  locomotive  to 
a  man  delivering  wood  from  a  wagon  by  the  side  of  their  track,  a 
witness  cannot  be  asked  his  opinion,  whether  the  only  mode  of 
approach  by  a  wagon  to  the  place  of  delivery  was  by  way  of  the 
track.^  And  the  following  question  and  answer  are  inadmissible 
as  to  a  defect  in  a  road  :  '^  What  cause  or  occasion  he  saw  for  the 
accident?"    "  Did  not  see  any."^ 

§  13.  In  an  action  against  a  railroad  corporation,  by  a  passen- 
ger, for  a  personal  injury,  after  several  experts,  called  by  tlie 
plaintiff,  have  testiGed,  upon  a  statement  of  the  facts  and  circum- 
stances of  the  accident,  what,  in  their  opinion,  threw  the  cars 
from  the  track ;  the  defendants  may  ask  a  machinist,  connected 
for  many  years  with  railroads,  and  with  the  running  of  cars  and 
engines  upon  them,  and  who  was  in  the  cars  at  the  time,  and  saw 
all  these  facts  and  circumstances,  ^'What,  in  your  judgment, 
threw  off  the  cars  at  the  time  of  the  accident  ?  "  ^ 

§  14.  In  an  action  for  injury  caused  by  sparks  from  an  engine, 
a  witness  cannot  be  asked  whether  he  coiisiders  it  dangerous 
to  use  a  steam-dredge  without  a  spark-catchdr ;  it  not  being  a 
question  of  science  or  skill,  and  not  falling  within  the  rule  relat- 
ing to  evidence  by  experts,  and  being  itself,  in  fact,  the  very 
"  issue  to  be  tried."  ^ 

§  15.  Other  cases  of  opinion  are  those  relating  to  bodily  health  and 
disease,  as  connected  with  the  injury  for  which  the  suit  is  brought.. 

§  16.  A  physician,  who  has  attended  a  party  as  such,  on  his 
being  assaulted  and  bruised,  may,  as  an  expert,  testify  as  to  thet 
effect  produced  thereby  upon  his  health  and  mind.? 

1  Bellefontaine,  &c.  v,  Bailey,  11  Ohio  ^  Patterson  v.  Colebrook,  9  Fo8t.94h. 

(N.  8.),  333;  per  BrinkerhoflT,  J.,  ib.  337.  ^  Seaver  v.  Boston,  &c.  14  Gray,  466.. 

*  Land  v.  Tjngsborougfa,  9  Cosh.  36.  *  Teall  v.  Barton,  40  Barb.  137. 

*  Bobinaon  v,  Fitcbbax^,  &c.  7  Qnj,  ^  Anthony  v.  Smith,  4  Bosw.  503.. 
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§  17.  Medical  works,  admitted  or  proved  to  be  standard  with 
the  profession,  are  held  admissible  as  evidence,  with  proper  ex- 
planation of  technicalities  or  phrases  not  generally  understood.^ 

§  18.  The  opinion  of  a  witness,  not  shown  to  have  any  peculiar 
skill  or  knowledge  in  sach  a  case,  that  a  wound  which  he  saw  in- 
flicted  upon  a  horse  was  sufficient  to  cause  his  death,  is  not  com- 
petent evidence.* 

§  19.  What  constitutes  unsoundness  in  a  horse  is  a  technical  ques- 
tion. So  whether  a  horse  has  a  particular  disease.  And  a  vritness, 
not  an  expert,  cannot  testify  that  a  horse  was  or  was  not  sound,  or 
that  he  had  or  had  not  the  heaves.  But  whether  a  horse  appeared 
well  and  free  from  disease,  in  a  general  sense,  is  matter  of  common 
experience ;  and  a  witness,  not  an  expert,  may  testify  to  that  extent' 

§  20.  What  is  a  cruel  whipping,  or  what  are  the  appearances  of 
one,  is  not  a  question  for  experts.  But  witnesses  of  experience  may 
testify  what  number  of  stripes  a  slave  has  in  their  judgment 
received, judging  from  the  marks  upon  him;  and  the  common 
practice  of  slave-owners  in  correcting  their  slaves  may  be  shown.* 

§  21.  In  an  action  for  injuries  to  the  body,  a  person  not  a  phy- 
sician is- competent  to  testify  that  it  was  necessary  for  a  physician 
to  attend  a  patient  as  long  as  he  did  in  fact  attend  him.  ^'  Any 
person  of  intelligence  is  capable  of  judging  of  the  necessity  of 
medical  advice  and  services.  •  .  .  When  it  comes  to  determine 
the  nature  or  the  effects  of  disease  it  is  different.  These  are 
scientific  questions.''  ^ 

§  22.  Although  the  opinion  of  a  physician  as  to  the  length  of 
time  a  disease  has  existed,  predicated  upon  present  symptoms,  is 
not  equal  to  positive  proof;  yet,  where  he  testifies  to  the  existence 
of  certain  diseases  from  personal  examination,  and  thence  infers 
the  length  of  time,  it  is  a  wrong  instruction,  that  "  the  testimony 
of  physicians  is  matter  of  opinion  merely."  ^ 

§  23.  Opinions  are  sometimes  offered  in  evidence  hypotheticeJfyy 
or  as  predicated  upon  a  supposed  or  assumed  state  of  facts. 
.     §  24.  Medical  testimony  is  admissible,  as  to  the  personal  in- 
juries likely  to  be  produced  under  a  certain  state  of  facts,  the 

1  Stoadenmeir  v,  VnUiamson,  29  Ala.  *  Hall  v,  Croodson,  32  Ala.  295. 

558.  *  Chicago,  &c  v,  Geoi^  17  DL  170; 

*  Harris  v.  Panama,  &c.  3  Bosw.  7.  per  Walker,  J.,  ib.  516. 

'  Spear  v.  Richardson,  34  N.  H.  428.  •  Bennett  v.  FftU,  26  Ala.  605. 
See  VViUis  v.  Qoioiby,  11  Fost.  485. 
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precise  facts  being  stated  by  the  witness,  and  the  question  whether 
they  were  proved  being  also  left  to  the  jury.^  So  in  trover  for 
a  manufactured  article,  which  the  defendant  has  declined  to  ex- 
hibit on  the  trial,  a  witness  who  testifies  that  he  is  not  acquainted 
with  its  market  valae,  but  that  he  could  form  an  opinion  of  the 
workmanship  if  he  could  see  it,  may  be  asked  by  the  plaintiff  his 
opinion  of  the  value  of  tlie  article,  as  described  by  other  wit- 
nesses. The  court  remarked :  ^^  After  it  became  manifest  that 
it  was  the  purpose  of  the  defendant  to  conceal  the  articles,  which 
were  of  rather  a  peculiar  character"  (being  a  double-barrelled 
gun,  pistols,  a  gold  watch  and  chain),  ^^  and  especially  after  he 
had  admitted  them  to  be  the  plaintiff's ;  it  was  the  right  of  the 
plaintiff  to  have  such  directions  from  the  judge  as  would  prevent 
the  defendant  from  profiting  by  his  own  wrong  in  getting  the. 
property  undervalued."  ^  So  an  experienced  grazier  is  a  competent 
witness,  on  a  hypothetical  statement  of  certain  disturbances  and 
frightening  of  cattle,  to  testify  as  to  the  effect  of  such  disturb- 
ances upon  iheir  fattening  properties,  though  not,  as  matter  of 
<^inion,  that  the  construction  of  a  railroad  through  the  pasture 
where  they  were  feeding  would  disturb  them ;  such  opinion  not 
fidling  within  his  peculiar  qualification.'  So,  after  evidence  of  the 
contents  and  value  of  certain  trunks  alleged  to  have  been  converted 
by  the  defendant,  the  testimony  of  experts  may  be  received  to 
prove  the  value  of  similar  articles,  although  the  particular  goods 
have  never  been  seen  by  such  witnesses.^  So,  in  an  action  on  a 
policy  of  insurance,  the  defence  was,  that  the  vessel  was  unseawor- 
thy.  Evidence  of  the  condition  of  the  ship  at  that  time  having 
been  given  in  the  hearing  of  an  expert ;  the  defendant  offered  in 
evidence  his  opinion,  that  a  ship  in  such  condition  could  not  be  sea- 
worthy ;  and  the  evidence  was  held  to  be  competent.  In  answer  to 
the  suggestion,  of  the  prejudice  which  might  arise  from  asking  the 
opinion  of  a  witness,  on  a  statement  which  might  be  false.  Lord  El- 
lenborough  remarked,  that  ^^  the  prejudice  might  be  removed  by 
asking,  in  cross-examination,  what  the  witness  would  think  on  the 
statement  of  facts  contended  for  on  the  other  side."  ^  So,  in  a  case 
for  running  down  the  plaintiff's  ship,  a  nautical  witness  may  be 
asked,  whether,  having  heard  the  evidence,  and  admitting  the  facts 

1  Wenden  v.  Mayor,  &c.  89  Barb.  S29.  *  BaltUnore,  &c.  v.  Thompeon,  10  Md.  76. 

*  Beecher  v.  Denniston,  13  Gray,  354;        *  Mish  v.  V^ood,  34  Penn.  451. 
per  Bhaw,  C.  J.  *  Beckwith  v.  Sjdebotbam,  1  Camp.  116. 
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proved  by  the  plaintiff  to  be  true,  he  is  of  opinion  that  the  col- 
lision could  have  been  avoided  by  proper  care  on  the  part  of  the 
defendant's  servants.^  But,  in  an  action  for  running  down  the 
plaintiff's  vessel,  it  is  held,  that  an  expert  cannot  be  asked,  whether, 
having  heard  the  evidence,  he  thought  the  conduct  of  the  captain 
of  the  defendant's  vessel  was  right  or  not.^  And  experts  must  give 
their  opinion  on  an  ascertained  or  supposed  state  of  facts,  not  upon 
reading  depositions.^ 

§  25.  The  following  miscellaneous  cases  illustrate  the  admissi- 
hility  of  testimony  derived  from  so-called  experts ;  where,  either 
tlie  witness  is  claimed  to  be  such  from  his  general  occupation,  or 
his  special  familiarity  with  the  case  in  controversy  ;  or  the  report 
or  statement  of  such  party,  though  not  a  witness,  is  offered  on  the 
same  ground. 

§  26.  Engineers,  who  have  taken  the  comparative  levels  of  a 
fountain  of  water,  and  of  certain  agricultural  drains  laid  in  the 
same  lot  of  land  in  which  the  fountain  is  situated,  and  have 
examined  the  character  of  the  subsoil  intervening  between  them, 
are,  as  experts,  competent  to  testify  to  their  opinion  that  the 
drains  do  not  lessen  the  quantity  of  water  in,  or  injuriously  affect, 
the  fountain,  giving  the  facts  upon  which  their  opinion  is  founded. 
A  well-digger,  who,  from  the  exercise  of  his  business  in  the 
vicinity,  has  become  acquainted  with  the  character  and  qualities 
in  that  respect  ^f  the  intervening  subsoil,  is,  for  the  same  reason, 
competent  to  testify  to  his  opinion,  whether  a  given  thickness  of 
such  intervening  subsoil,  if  undisturbed,  is  impervious  to  water. 
And  a  farmer  and  a  gardener,  who  have  attended  to  and  practised 
the  draining  of  lands  for  the  purpose  of  making  them  productive, 
are  competent,  as  experts,  to  testify  to  their  opinion,  whether  a  cer- 
tain piece  of  land,  examined  by  and  known  to  them,  requires  to 
be  drained  to  fit  it  for  cropping.^ 

§  27.  In  an  action  for  a  nuisance,  upon  the  question  whether 
a  privy  and  pig-sty,  placed  by  the  defendant  near  the  dwelling- 
house  of  the  plaintiff,  are  nuisances ;  witnesses  who  have  exam- 
ined the  premises,  and  are  acquainted  by  personal  observation 

1  Fenwick  r.  BeU,  1  Cas.  &  Kir.  312        »  The  Clement,  2  Curt.  363. 
(47  E.  C.  L.  31 1 ).  *  Baffam  v.  Harris,  5  R.  L  243. 

«  SQls  V,  Brown.  9  C.  &  P.  601.    See 
Bedf.  on  Eailw.  398,  n. 
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witii  the  effect  npon  the  air  in  such  cases,  may  testify,  in  connec- 
tion with  the  facts,  to  their  opinions  founded  on  the  facts,  that  the' 
effluyia  must  necessarily  render  the  house  uncomfortable  as  a 
place  of  abode.^  So  evidence  of  opinion  is  admissible  in  relation 
to  a  trespass  upon  crops  by  cattle.' 

§  28.  It  is  held  that  witnesses,  acquainted  with  the  value  of 
personal  property,  may  testify  to  their  opinion  of  its  value.  The 
role,  that  witnesses  must  state  facts,  and  not  opinions,  has  no  ap- 
plication to  such  cases.^  (See  §  8.)  Thus  a  witness,  who  testifies 
that  he  knows  a  particular  stove,  and  is  acquainted  with  the  value 
of  stoves,  is  qualified  to  testify  to  its  value.^  So,  in  replevin  on  a 
distress  for  rent  in  arrear  at  a  share  tent,  a  witness  who  examined 
the  crop,  to  form  an  opinion  as  to  quality,  may  give  that  opinion 
in  evidence.^  But,  in  a  late  case,  the  court  rejected  tlie  opinion 
of  a  witness  as  to  the  value  of  horses.^ 

§  29.  Upon  the  question  of  reason  to  believe  a  debtor  insolvent, 
a  witness,  though  well  acquainted  with  his  business,  cannot  be 
asked  whether,  from  his  knowledge  of  the  debtor,  the  business 
was  or  was  not  profitable.^  But  where  a  witness,  in  answer  to 
the  question,  whether  at  a  certain  time  A  was  able  to  pay  his 
debts,  answered,  *^  No,  so  far  as  I  know,  I  know  he  was  not ; "  and 
went  on  to  state  facts  in  regard  to  A's  property  and  liabilities, 
showing  an  intimate  acquaintance  with  A's  condition,  and  his  utter 
insolvency*:  held,  as  the  question  did  not  call  for  a  mere  opinion, 
but,  in  form,  for  a  fact,  the  witness  was  justified  in  stating  such 
fact,  and  the  evidence  was  competent.^ 

§  80.  A  stock-raiser  may  testify  to  the  extent  of  an  injury  re- 
ceived by  cattle  from  falling  through  a  wharf.^ 

§  30  a.  Individuals,  who,  by  their  personal  observation,  had  ac- 
quired a  knowledge  of  the  character  of  a  stream  and  of  the  dam 
erected  thereon,  were  permitted  to  testify,  whether  in  their  opin- 
ion the  dam  was  sufficiently  strong  to  withstand  the  stream ;  not 
on  the  ground  that  they  were  technically  experts,  acquainted  pro- 
fessiondly  with  the  force  of  water  in  streams,  and  the  strength  of 
dam  required  to  resist  it,  but  on  the  ground  that,  as  practical  and 


1  Keaniej  v.  Farrell,  28  Conn.  317.  *  Low  v.  Connecticat,  &c  45  N.  H.  370 

*  Watry  v,  Hiltgen/16  Wis.  516.  ?  Bardett  v.  Decreet,  4  Gray,  111. 

*  Bogen  0.  Ackennan,  22  Barb.  134.  '  Thompson  v.  Hall,  45  Barb.  214. 
«  South  V.  HUl,  22  Barb.  656.  *  Polk  v.  Coffin,  9  Cal.  56. 

*  Townsend  v,  Bonwill,  5  Harrinif.  474. 
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observing  men,  having  knowledge  of  facts  which  such  men  would 
observe  and  understand,  their  judgment  and  opinion  in  connec- 
tion with  the  facts  so  observed  were  admissible.  The  court  re- 
marked, that  to  preclude  them  from  giving  their  opinion  would 
close  an  ordinary  and  important  avenue  to  the  truth.^ 

§  31.  A  witness,  though  not  an  expert,  may  testify  what  hard 
pan  is,  and  whether  any  was  found  in  excavating ;  the  questions 
not  relating  to  a  matter  of  science,  art,  or  skill.^ 

§  32.  In  an  action  against  common  carriers  for  delay  in  carry- 
ing a  quantity  of  potatoes,  whereby  they  were  frozen  ;  the  opinion 
of  a  witness  may  be  given  in  evidence,  upon  the  question  whether 
it  was  cold  enough  to  freeze  iSiem  in  the  cars  or  storehouse.^ 

§  33.  But  a  witness  cannot  estimate  the  injury  inflicted  by 
flowage^  unless  he  be  an  expert.^  So  a  witness,  who  had  on  two 
occasions  examined  cotton  that  had  been  under  water,  he  did  not 
know  how  long,  is  not  an  expert  as  to  the  injury  which  twelve  to 
twenty-four  hours'  submersion  would  probably  cause.^ 

§  34.  In  an  action  for  the  burning  of  a  dry-house  and  personal 
property,  the  plaintiff  cannot  offer  the  evidence  of  experts,  to 
prove  whetlier  tlie  placing  of  wet  staves  upon  the  outside  of  an 
arch,  in  which  a  fire  is  kindled,  is  a  safe  and  prudent  mode  of 
drying  them.  It  is  a  question  depending  on  the  degree  of  heat 
produced  by  the  fire,  a  point  of  conflicting  evidence ;  and  a 
question  which  the  common  experience  of  the  jury  would  enable 
them  to  determine.^ 

§  35.  A  witness  cannot  state  his  opinion  as  to  the  amount  of 
injury  caused  by  an  attachment,  though  he  also  state  the  facts 
within  his  own  knowledge  on  which  his  opinion  rests.^ 

§  36.  The  opinions  of  innkeepers  and  othei*s,  that  it  is  negli- 
gence to  keep  money  in  a  locked  trunk  or  portmanteau,  are  not 
admissible  in  evidence.^ 

§  37.  Upon  a  question  as  to  the  sufficiency  of  the  number  of 
officers  and  hands  on  a  steamboat,  at  a  paiA;icular  time,  to  run  her 
on  a  particular  river,  the  judgment  of  ordinary  persons,  ha?ing  an 
opportunity  of  personal  observation,  and  of  forming  a  correct 
opinion,  and  testifying  to  the  facts  derived  from  that  observation, 

1  Porter   V,  The   Peqaonnoc,    &c.    17  •  Weaver  r.  Alabama.  &c.  35  Ala.  176, 

Conn.  249.  •  White  v.  Ballon.  8  Allen,  40S. 

a  Cnrrier  p.  Boston,  &c.  34  N.  H.  498.  ^  Clardy  t;.  Callicoate,  24  Tex.  170. 

■  Curtis  V,  Chicago,  &c.  18  Wis.  312.  >  Taylor  v,  Monnot,  4  Ducr,  116. 
*  Sinclair  v,  Roush,  14  Ind.  450. 
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is  admissible.^  So  in  an  action  brought  by  tlie  owner  of  a  ship 
for  damages  arising  from  a  collision,  after  the  witness  has  testified 
concerning  tlie  position  of  the  vessels  and  the  character  of  tlie 
night,  he  may  be  asked,  whether  a  vessel,  on  such  a  night  and  in 
such  a  place,  could  be  seen  at  a  considerable  distance  from  a  ves- 
sel approaching  the  shore ;  and,  if  so,  how  far  ?  ^ 

§  38.  A  pilot  who  knows  the  place  of  a  disaster,  and  one  in  charge 
of  the  boat  at  the  time,  may  testify  whether  it  was  proper  to  suffer 
the  latter  to  pilot  the  boat  at  tlie  time  and  place  of  the  accident.^ 

§  39.  Evidence  of  opinion  as  to  the  location  of  a  railroad, 
founded  on  a  line  run  and  stakes  set  up,  is  inadmissible  to  show 
fraud  in  a  release  of  a  right  of  way,  on  the  ground  tliat  the  loca- 
tion was  changed.^ 

§  40.  In  an  action  against  a  railroad  corporation  for  injuries 
occasioned  by  their  locomotive  engine  to  a  traveller  in  the  high- 
way, at  a  place  where  the  county  commissioners  had  authorized 
the  corporation,  upon  certain  conditions,  to  cross  upon  a  level ; 
the  record  of  the  county  commissioners,  stating  that  in  their 
opinion  no  flagman  at  the  crossing  was  necessary,  is  not  compe- 
tent evidence  of  due  care  on  the  part  of  the  corporation.^ 

§  41.  The  report  of  a  State  fair  committee  upon  agriculture,  as  to 
the  value  of  a  patented  drill,  is  mere  hearsay,  and  inadmissible.^ 

§  42.  The  official  valuation  of  assessors  is  incompetent  evidence 
of  the  value  of  land  in  controversy .^ 

§  43.  In  an  action  by  a  town  against  the  owners  of  a  dam, 
alleged  to  have  broken  away  from  insufficiency,  the  examination 
and  report  of  persons,  found  by  the  jury  to  have  been  competent, 
made  to  the  defendants  before  the  breaking  away  of  the  dam,  as 
to  its  condition  and  safety,  is  competent  evidence  for  the  defend- 
ants, as  tending  to  show  their  care  and  prudence.^ 

§  43  a.  Somewhat  analogous  to  evidence  of  opinion,  as  distin- 
guished from  facts,  is  that  relating  to  intention.  A  striking  appli- 
cation of  the  relaxed  rule,  in  regard  to  the  competency  of  parties 
to  testify  in  their  own  fSavor,  is  found  in  a  very  late  decision ;  that 
a  plaintiff,  charged  with  an  intent  to  defraud  his  creditors,  may 

^  McCreaiT  v.  Tark,  29  Ala.  244.  *  Shaw  v.  Boston,  &c.  8  Gray,  45. 

*  Innis  V.  Steamboat  Senator,  4  Cal.  5.  *  Gatling  v.  Newell,  9  Ind.  572. 

*  Hill  V.  Stargeon,  28  Mis.  323.  t  Flint  v.  Flint,  6  Allen,  34. 

*  Ohio,  &c.  V,  Bath,  11  Ind.  538.  "  Shrewsbury  v.  Smith,  12  Cosh.  177. 
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himself  testify  to  his  own  intention.  ^^  It  was  a  matter  concerning 
which  he  would  have  the  means  of  positive  knowledge,  and  the 
only  question  would  be  as  to  his  veracity."  * 

§  44.  Frequent  questions  arise  as  to  the  competency  of  m- 
dence  concerning  reputation  and  character. 

§  45.  It  is  said  that  generally,  in  actions  of  tort,  whenever  the 
defendant  is  charged  with  fraud  from  mere  circumstances,  evi- 
dence of  his  general  good  character  is  admissible  to  repel  it.' 

§  46.  Evidence  of  bad  character  is  also  under  some  circum- 
stances admissible.  Thus  evidence  of  the  general  bad  character 
and  unfitness  of  a  servant  of  a  corporation,  if  material  to  the  issue, 
cannot  be  objected  to,  by  reason  of  its  tendency  to  prejudice  the 
jury  against  the  corporation,  and  to  increase  the  damages  against 
them.^  So  reputation  as  a  negro-trader  is  evidence,  on  a  question 
of  selling  a  slave  to  be  exported.^ 

§  47.  But  it  is  held,  in  general,  that  evidence  of  character  can  be 
offered  only  when  it  is  in  issue,  and  with  special  reference  to  the 
nature  of  the  question  raised.^  Thus  character  cannot  be  set  up 
as  a  defence,  unless  directly  in  issue,  and  material  to  the  question 
of  damages —  as  in  slander  and  seduction ;  even  though  the  case  is 
virtually  one  of  alleged  embezzlement.®  And  numerous  cases  are 
found  in  which  such  evidence  has  been  rejected.  Thus,  in  an 
action  against  the  owner  of  a  herse  and  cart,  for  the  negligence 
of  his  servant,  resulting  in  injuries  to  a  horse  belonging  to  the 
plaintiff;  evidence  of  the  general  reputation  of  the  servant  as  a 
reckless  driver,  or  that  he  has  been  careless  on  other  occasions,  is 
inadmissible.*^  So  in  an  action  against  a  railroad  corporation,  to 
recover  damages  sustained  by  a  person  in  a  carriage  on  a  highwaj, 
by  means  of  collision  with  a  locomotive  engine  of  the  defendants; 
the  carelessness  of  the  driver  of  the  carriage  cannot  be  proved  by 
common  reputation.^  So  evidence  is  inadmissible  of  the  professional 
reputation  of  the  physician,  who  was  employed  by  the  plaintiff  to 
dress  bis  wounds  and  effect  a  cure;  tliough.it  would  be  compe- 
tent to  prove  that  the  plaintiff's  injuries  were  wholly  or  partially  the 

1  GraveB  v.  Graves,  45  N.  H.  823;  {>er  *  Taylor  v.  Horsey,  5  Earring.  131. 

Sargent,  J.,  ib.  824 ;  Hale  v.  Taylor,  ib.  ^  Chorch  v.  Drammond,  7  lod.  17. 

405.  6  Wright  V,  M'Kee,  37  Venn.  161. 

*  1  Greenl.  Ev.  123.  ?  Jacobs  o.  Dake,  1  E.  D.  Smith,  271. 

*  Yicksbarg,  &c   v.  Patten.  31  Miss.  >  Baldwin  v,  Weetorn,  &c.  4  Gray,  333 
156. 
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result  of  improper  treatment  on  the  part  of  the  physidian.^  So 
evidence,  that  the  general  reputation  of  the  plaintiff  among  his 
neighbors  was  that  he  was  a  tricky  man,  and  would  take  liberties 
with  paper  in  his  hands,  thereby  altering  its  character,  is  not  suffi- 
cient to  prove  that  he  had  perpetrated  a  fraud  on  the  defendant ; 
nor  is  it,  when  followed  by  testimony  showing  that  the  note  given 
in  evidence  had  been  altered,  sufficient  or  admissible  to  prove 
forgery  or  alteration  of  the  note  by  the  plaintiff.^  So,  in  a  suit 
against  an  officer  to  recover  goods  attached,  and  wliich  are  claimed 
by  the  plaintiff  to  have  been  purchased  from  him  by  fraud,  evi- 
dence of  the  good  reputation,  for  honesty  and  moral  worth,  of 
the  purchaser,  who  has  testified  in  the  case,  is  inadmissible.^  So, 
in  an  action  by  the  assignee  of  an  insolvent  debtor  for  property 
alleged  to  have  been  fraudulently  conveyed,  evidence  is  not  ad- 
missible of  the  defendant's  general  reputation  for  honesty  and 
integrity.* 

§  48.  In  an  action  against  a  railroad,  the  plaintiff  having  at- 
tempted to  prove  that  a  flagman  employed  by  the  company  was  a 
careless  and  intemperate  person,  the  defendants  may  show,  by  per- 
sons who  have  seen  his  conduct,  though  not  experts,  that  he  was 
careful,  attentive,  and  temperate.^  And  similar  evidence  is  some- 
times admitted,  as  responsive  to  the  averments  of  the  declaration. 
Thus,  in  a  suit  against  an  officer  for  *'  carelessly,  negligently,  wil- 
fully, and  corruptly"  taking  insufficient  sureties  in  a  replevin 
bond,  evidence  that  he  acted  honestly  and  in  good  faith,  believing 
the  security  taken  to  be  sufficient.^  But  in  an  action  against  a 
gteamboat  for  the  loss  of  a  horse  by  explosion  of  the  boiler,  al- 
leged to  be  caused  by  racing ;  the  good  condition  of  the  boiler, 
and  good  management  of  the  boat,  cannot  be  shown  J 

§  49.  In  an  action  to  recover  damages  for  an  assault  and  bat- 
tery, committed  by  tlie  son  of  the  owner  of  a  house,  upon  one 
who  had  wrongfully  intruded  into  the  house,  but,  in  compliance 
with  orders  given  to  him,  had  left  and  was  going  away ;  evi- 
dence is  incompetent,  in  mitigation  of  damages,  that  the  plain- 
tiff was  of  bad  repute  in  the  community,  and  was  accompanied 
by  his  paramour,  who  was  also  of  bad  repute  in  the  community  ; 

^  Thorne  v,  California,  &c.  6  Cal.  282.  *  Gahag^an  v,  Boston,  &c.  I  Allen,  187. 

*  Martin  v.  Good,  14  Md.  a98.  *  Howe  v.  Mason,  12  Iowa,  202. 

*  Atwood  r.  Dearborn,  1  Allen,  483.  "^  Agnew  v.  Steamer,  &c.  27  Cal.  428. 

*  Hejwood  p.  Reed,  4  Gray,  574. 
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although  the  plaintiff's  counsel,  in  opening  his  case,  and  through- 
out the  trial,  has  claimed  damages,  on  the  ground  that  the  assault 
and  battery  were  an  indignity  calculated  to  injure  the  plaintiff's 
standing  and  reputation  in  the  community.  Upon  the  points  in- 
Yolved  the  court  remarked  as  follows :  "  The  fact  that  a  man  bean 
a  bad  character,  or  keeps  company  with  persons  of  evil  repute,  fur- 
nishes no  just  provocation  or  palliation  for  doing  violence  to  his 
person.  He  may  forfeit  the  good  opinion  of  his  fellow-men,  and 
become  an  object  of  pity  and  contempt,  .  .  .  but  we  know  of  no 
principle  of  law  or  ethics  on  which  for  such  a  cause  impunity  is 
to  be  granted  to  those  who  inflict  injury  upon  another,  or  full 
indemnity  is  to  be  denied  to  a  party  for  a  violation  of  the  sanctity 
of  his  person.  The  facts  which  took  place  in  the  house  ...  had 
no  such  connection  with  the  assault  as  to  form  part  of  the  res 
gestiB.  .  .  •  The  plaintiff  had  left  the  house.  .  .  .  The  motive 
which  led  the  defendant  to  order  the  plaintiff  to  leave  the  house 
was  wholly  immaterial.  He  had  a  right  to  give  such  an  order, 
and  the  plaintiff  was  bound  to  obey  it.  •  .  .  Counsel  often  make 
exaggerated  and  unfounded  claims  in  behalf  of  their  clients. 
These  are  to  be  corrected  by  countervailing  statements,  ...  and 
by  proper  instructions."  ^ 

§  50.  Somewhat  analogous  to  character  or  reputation,  is  public 
rumor  or  report, 

§  51.  In  an  action  for  killing  a  slave,  after  proof  that  the  de- 
fendant shot  some  one  in  the  liight-time,  near  a  particular  spot, 
at  a  stated  hour,  and  that  the  slave  was  found  about  that  time, 
near  the  place,  badly  wounded  with  gunshot ;  it  is  competent  to 
show,  that  there  was  no  rumor  or  report  in  the  ueighborhood, 
that  any  other  person  had  been  shot  about  that  time  and  near 
that  place.^  But,  on  a  qiiestion  whether  a  defendant  had  intro- 
duced slaves  into  the  State  for  sale  contrary  to  the  statute,  it 
is  not  admissible  to  show  a  general  ignorance,  among  the  public 
and  the  bar,  of  the  existence  of  the  statute,  in  order  to  prove  that 
the  defendant,  a  slave-trader,  was  ignorant  of  it,  so  as  to  show 
that  his  declarations  were  made  in  good  faith,  and  not  with  intent 
to  evade  the  statute.* 

§  52.  To  prove  that  a  mortgage  was  taken  without  reasonable 

1  Brace  ff.  Priest,  5  Allen,  100;    per       ^  Newby  v.  Jackson,  7  Jones,  351. 
Bigelow,  C.  J.,  ib.  102.  •  Holman  v.  Murdock,  34  Miss.  875. 
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cause  to  believe  the  mortgagor  insolvent,  the  mortgagee  may  show 
inq.airies  made  of  competent  persons,  and  their  replies  thereto.^ 
So  a  preferred  creditor  may  prove,  that  he  had  no  reasonable- cause 
to  believe  the  debtor  insolvent,  by  his  pecuniary  standing  among 
his  neighbors,  creditors,  and  all  others  haying  business  with  him.' 

§  58.  Questions  also  arise  as  to  evidence  of  custom  and  vAoge. 
Of  course  a  party  cannot,  in  general,  set  up  his  own  habitual 
wrong  or  negligence  as  a  justification  of  any  particular  act  for 
which  a  suit  is  brought.  But,  in  a  late  case,  and  in  justification 
of  this  decision,  the  following  important  distinctions  were  laid 
down  by  the  court :  "  It  was  not  allowed,  for  the  purpose  of 
showing  that  the  company  exerted  the  same  degree  of  diligence 
in  this  as  they  did  in  other  like  instances ;  nor  was  it  ruled  that 
they  would  be  exonerated  from  responsibility  on  the  occasion 
complained  of,  if  they  acted  up  to  the  standard  which  they  had 
themselves  established.  If  this  had  been  the  object  of  the  evi* 
dence,  it  ought  to  have  been  rejected.  But  upon  the  more  broad 
and  general  ground  of  exhibiting  their  system  and  plan  of  action, 
the  means  provided  for  conducting  the  great  enterprise  confided 
to  their  management,  the  evidence  proposed  seems  to  be  pecu- 
liarly fit  and  appropriate,  if,  indeed,  it  is  not  to  be  regarded  as  abso- 
lutely indispensable.  Without  it,  it  is  difiicult  to  see  how  .  .  .  the 
jnry  could  determine  .  .  •  whether  the  defendants  were  'supine 
and  negligent,  or  acted  with  the  vigor  and  efficiency  demanded  by 
the  rule  requiring  the  exercise  of  ordinary  care  and  prudence."  ^ 
Accordingly,  in  defence  of  an  action  against  a  gas  company  for 
injury  occasioned  by  their  neglect  in  repairing  a  leak  in  their 
pipes,  evidence  of  their  system  and  course  of  business  in  regard 
to  complaints  of  such  leaks  was  held  admissible.^ 

§  54.  But  evidence  of  a  custom  that  shipping-masters  act  merely 
as  owners'  agents,  and  are  not  themselves  responsible,  is  inadmis- 
sibley  in  an  action  against  a  shipping-master  for  neglect  in  notify- 
ing the  plaintiff,  who  had  shipped  for  a  voyage,  of  the  time  of  sail- 
ing, so  that  he  lost  his  employment.^  So  when,  in  a  suit  against 
a  railroad  company  for  an  injury  received  while  passing  along  a 


1  Boardman  r.  Eibbee,  10  Cnsh.  545.  *  Per  Merrick,  J.,  Holly  o.  Boeton,  ftc« 

*  Banlett  v.  Decreet,  4  Gray,  111 ;  Hey-    8  Gray,  184. 
wood  V.  Beed,  ib.  574.  «  Ibid.  123. 

*  Magaire  v.  Woodside,  2  Hilt  59. 
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highway,  an  issue  is  made  upon  the  unreasonable  or  negligent 
conduct  of  the  compaqy  in  the  use  of  the  highway  at  the  time 
complained  of ;  its  usage  at  other  times  has  no  legitimate  bearing 
upon  this  issue ;  and  evidence  respecting  such  usage  is  incompe- 
tent.^ So,  in  an  action  against  a  master  for  the  excessive  punish- 
ment of  a  scholar,  evidence  is  not  admissible  in  defence,  that  the 
defendant's  ordinary  management  is  mild  and  moderate.^  Though 
it  may  be  otherwise  in  regard  to  the  question,  whether  the  punish- 
ment was  wanton  and  malicious.  And  upon  this  question  it  is  com- 
petent to  show  that  the  same  instrument  of  punishment  was  used  in 
other  schools  in  the  vicinity.^  So,  in  an  action  for  shooting  a  colt, 
evidence  that  the  colt  was  in  the  habit  of  trespassing  on  neighboring 
cornfields,  when  unsupported  by  further  evidence,  is  not  admissible, 
as  showing,  that  the  colt  was  shot  by  some  person  so  trespassed  on.* 

§  55.  Character  must  be  proved  by  evidence  of  general  reputar 
tion,  or  general  bad  conduct,  not  by  particular  facts.*  Thus 
character  for  care,  skill,  truth,  <&c.,  though  growing  out  of  the 
special  acts  of  a  party,  cannot  be  established  by  proof  of  such  acts, 
but  only  by  evidence  of  general  reputation.  It  is  truly  remarked: 
"  Character  grows  out  of  special  acts,  but  is  not  proved  by  them. 
Indeed,  special  acts  do  very  often  indicate  frailties  or  vices  that 
are  altogether  contrary  to  the  character  actually  established,  and 
sometimes  the  very  frailties  that  may  be  proved  against  a  man 
may  have  been  regarded  by  him  in  so  serious  a  light  as  to  have 
produced  great  improvement.  .  .  .  Ordinary  care  implies  occa- 
sional acts  of  carelessness,  for  all  men  are  fallible  in  this  respect, 
and  the  law  demands  only  the  ordinary."  ® 

§  56.  In  a  suit  in  equity,  to  recover  damages  for  a  nuisance  to 
buildings,  arising  from  the  unlawful  erection  and  maintenance  of 
steam-engines  and  furnaces,  as  well  as  for  an  injunction,  evidence 
of  the  general  character  of  the  neighborhood,  of  the  various  kinds 
of  business  carried  on  there,  and  of  the  class  of  tenants  by  whom 
dwelling-houses  in  that  vicinity  are  usually  occupied,  is  competent 
upon  the  question  of  damages ;  but  not  that  a  particular  insiuance 
company  had  increased  the  rate  of  insurance  on  the  houses.' 

1  Qahagan  v.  Boston,  &c.  1  AUen,  187.  *  Swift  9.  Dickerman,  81  Conn.  S85. 

•  Lander  v.  Seaver,  32  Verm.  114.  ^  Frazier  v.  Pennsjlrania,  &c,  38  fton. 
'  Ibid.  104 ;  per  Lowrie,  C.  J.,  ib.  110. 

*  Dean  v.  BlackweU,  18  lU.  336.  7  Call  v.  Allen,  1  Allen,  137. 
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§  57.  A  right  of  way,  claimed  by  prescription  in  a  particular 
line,  cannot  be  disproved  by  evidence  that  strangers  were  accus- 
tomed to  cross  the  land  in  different  courses.^ 

1  Smith  t;.  Lee,  U  Gray,  473. 
27 
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CHAPTER    m. 

ADMISSIONS   AND   DECLARATIONS. 

1.  Admissions  of  a  party  against  him-  be  simply  eaplanaiory,  not  narraUee;  q[0«> 
self.  tions  or  nme,  place,  motive^  and  purpoie. 

2.  Effect  of  admissions;  how  controlled        24.  Declarations,  &c.,  of  a  joint  partr. 
and  construed ;  implied  admissions.  26.  Declarations  in  a  party's  own  &var, 

6.  Admissions  made  in  attempts  to  com-  accompanying  acts;  res  gesUB, 
promise.  28.  Estoppel  by  admission. 

8.  Admissions  of   agents,  officers,  &c. ;        80.  Acts  and  <^clarations  of  third  penoos. 
admissions  connected  or  unconnected  with        81.  As  to  possession, 
acts;  questions  of  time.  85.  Declarations^ofpersonscoDnectedwitb 

10  a.  Declarations,  of  parties  not  against  a  party, 
their  interest,  and  of  third  persons ;  res  gestos,       89.  Declarations  in  case  of  alleged  fimd. 
11.  In  case  of  bodily  injury  or  disease.  44  a.  In  reference  to  title. 

15.  Boundafy  and  title.  47.  Evidence  of  the  acts  of  a  party  or  liii 

16.  In  case  of  legal  process.  agent 

17.  Miscellaneous  examples.  49.  Declarations  in  writing. 

18.  Limitations  of  the  general  role;  must        58.  Irrelevant  declarations. 

§  1.  The  admissions  of  a  party  to  the  suit  against  himself  are 
competent  evidence  for  the  other  parly,  (a)  In  general,  the 
relation  of  the  former  to  the  subject  of  admission,  at  the  time 
of  making  it,  is  held  to  determine  the  question  of  competency. 
Thus,  the  plaintiff  sued  the  defendant  for  entering  and  digging  a 
ditch  upon  his  land.  The  defendant  justified,  on  the  ground  that 
he  only  cleared  out  an  ancient  ditch,  as  he  had  a  right  to  do,  to 
drain  his  own  land  above  the  plaintiff's.  The  plaintiff  formerly 
owned  the  defendant's  land,  and  sold  it  to  him ;  and  A  formerly 
owned  the  plaintiff's  land.  Held,  declarations  of  the  plaintiff  to 
the  defendant,  while  owner  of  the  defendant's  land,  and  while 
negotiating  the  sale  of  it  to  the  defendant,  and  made,  apparently) 
as  an  inducement  to  purchase,  that  he  had  a  right  to  drain  it  orer 
A's  land,  were  admissible  in  evidence.  It  was  properly  left  to 
the  jury,  whether  he  intended  something  which  would  pass  by  the 
conveyance.^  So  declarations  of  a  party,  as  to  his  title  to  prop- 
erty in  controversy,  made  in  the  pleadings  in  a  prior  suit  between 

^  Stetson  V,  Howland,  2  Allen,  591. 

(a)  Bat  in  an  action  of  trespass,  bj  a  from  the  eridenoe,  having  been  offered  by 
minor,  through  his  father  as  next  friend,  the  defendant.  Hammer  u.  Fierce,  5  aU- 
the  father's   declarations   were  excluded    304. 
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him  and  another  party,  are  admissible  against  him,  not  as  an  es- 
toppel, but  as  eyidence,  in  favor  of  a  person  not  a  party  to  that 
suit.^ 

§  2.  The  effect  of  an  admission,  though  in  its  terms  direct  and 
unqualified,  may  be  controlled  by  proof  of  the  circumstances  under 
which  it  was  made.  (See  §  4.)  Thus,  in  an  action  for  injury  to  a 
passenger  on  a  railroad  car,  testimony,  that  at  the  time  of  the 
accident,  and  shortly  afterwards,  the  plaintiff  said  the  accident 
was  attributable  to  his  own  fault ;  that  if  he  had  been  in  his  seat 
it  would  not  have  occurred;  is  admissible,  but  not  conclusive, 
the  plaintiff  at  the  time  suffering  severe  bodily  injuries,  and  not 
knowing  the  state  of  the  road.^  So,  in  an  action  for  assault  and 
battery,  there  being  no  direct  evidence  that  the  injury  was  caused 
by  the  defendant,  iwo  witnesses  testified,  that  shortly  after  the 
injury  they  heard  the  plaintiff  charge  the  defendant  with  causing 
it,  and  did  not  hear  the  defendant  deny  it.  Two  other  witnesses 
testified,  that  aboiit  an  hour  before  this  they  heard  the  same 
charge  made  by  the  plaintiff,  and  the  defendant  denied  it.  Held 
a  correct  instruction,  that,  if  the  plaintiff  charged  the  defendant 
with  having  committed  the  assault,  and  he  at  the  same  time 
denied  it,  this  furnished  no  evidence  against  him;  but,  if  he 
remained  silent,  the  jury  might  regard  it  as  an  admission,  or  give 
it  such  weight  as  they  might  think  it  entitled  to ;  that  the  jury 
would  not  probably  conclude  that  the  defendant,  after  he  had 
once  emphatically  denied  the  accusation,  would  be  called  upon  to 
deny  it  again,  if  the  accusation  were  repeated ;  but  tliat  it  was 
left  to  the  jury,  under  the  rules  which  had  been  stated  as  to 
remaining  silent,  to  give  such  weight  to  the  defendant's  silence, 
when  the  charge  was  repeated,  as  they  thought  it  entitled  to.^ 

§  8.  But,  on  the  other  hand,  a  mere  implied  admission  may 
control  the  effect  of  direct  testimony.  Thus,  to  prove  delivery  of 
a  lost  trunk,  the  defendants  adduced  the  deposition  of  the  clerk 
of  a  steamer,  running  from  Montgomery  to  New  Orleans,  where 
the  trunk  was  directed,  who  stated  that  it  was  delivered,  and  a 
receipt  taken,  which  was  subsequently  lost.  The  address  of  the 
trunk  received  was  different  from  that  alleged  to  have  been  deliv- 
ered ;  and,  in  reply  to  numerous  inquiries,  the  defendants  said, 


1  Warfield  v.  InndeU,  30  Mis.  272.  >  Jewett  i;.  Banning,  23  Barb.  13;  21 

s  Zemp  o.  Wilmington^  &c.  9  Rich.  84.      N.  Y.  (7  Smith),  27. 
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"  We  iiave  written  all  along  the  line,  and  will  get  it  to  you  as 
soon  as  possible."  Held,  that  delivery  was  not  proved.^  So  ad- 
missions by  an  innkeeper,  of  the  loss  of  the  goods  of  a  guest,  are 
sufficient  evidence  thereof  to  authorize  proof  of  their  value,  though 
the  innkeeper,  Qalled  by  the  plaintiff,  testifies  that  he  made  the 
admissions  relying  solely  on  the  guest's  statements.^ 

§  3  a.  Where  the  plaintiff  has  made  an  equivocal  admission  as 
to  the  identity  of  a  prior  invention  with  his  own ;  the  quesdon  of 
identity  is  for  the  jury,  not  for  the  courU^ 

§  4.  Implied  admissions  are  liberally  construed,  with  referenoe 
to  their  relevancy  or  pertinency  to  the  point  in  question.  (See  §  2.) 
In  trespass  against  a  school-master  for  excessive  punishment  of  a 
scholar,  on  account  of  misconduct  out  of  school ;  it  is  competent 
to  show,  that,  at  a  former  trial,  no  such  claim  was  made,  but  only 
that  the  master  had  no  right  to  punish  for  such  misconduct; 
as  tending  to  prove  that  such  claim  on  the  then  pending  trial  was 
unfounded.^  So  in  an  action  of  trespass  against  the  officers  of  a 
school  district,  for  the  taking  and  sale  of  personal  property  in 
payment  of  a  school-house  tax,  the  defendants  may  offer  in  evi- 
dence a  bond  for  the  delivery  of  the  property,  executed  by  the 
plaintiff.^  So  a  lease  of  a  mill  to  A,  containing  stipulations  as 
to  the  amount  of  water-power  to  be  furnished  to  the  lessee,  and 
as  to  the  height  to  which  B,  the  defendant,  shall  have  the  right  to 
raise  another  dam  lower  on  the  same  stream,  is  admissible  in  eri- 
dence  against  the  lessor,  on  the  trial  of  a  complaint  for  flowing 
occasioned  by  raising  the  dam  too  high.^  But,  that  one  threatened 
with  a  suit  for  slander  gave  money  to  another,  to  indemnify  him 
against  loss  by  such  a  suit,  and  took  from  him  a  bond  to  save  him 
harmless,  is  not  competent  as  an  admission  of  guilt.^  So  evidence 
that  the  defendant,  sued  for  instigating  his  slave  to  fire  a  building, 
some  time  previously,  when  purchasing  a  negro,  had  said,  "  I  like 
these  smart  negroes ;  one  or  two  more  would  steal  me  rich  in  a 
short  time,"  is  inadmissible.^  So  a  letter  addressed  to  a  railroad 
corporation,  claiming  damages  of  them,  and  read  at  the  meeting 
of  their  stockholders,  who  thereupon  vote  to  lay  it  on  the  table,  is 


I  Stadlacker  v.  Combs,  9  Rich.  19S.  «  Higgins  v.  Beed,  8  Clarke  (lowaji 

*  Kitchens  v.  Bobbins,  29  Geo.  713.  298. 

»  TorriU  V.  The  Michigan,  &c.  1  Wall.        •  Nutting  v.  Page,  4  Gray,  581. 
491.  7  Lncas  v.  Nichols,  7  Jones,  32. 

*  Lander  v.  Seaver,  32  Verm.  114.  ^  BeU  v,  Troy,  35  Ala.  184. 
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inadmissible  in  evidence  against  the  corporation.^  So  in  an  action 
against  a  carrier  for  the  loss  of  a  sealed  package,  alleged  to  con- 
tain monej ;  a  receipt,  ^^  said  to  contain  '^  so  much  money,  is  not 
even  primd  fade  evidence.* 

\  5.  Admissions  are  held  competent  evidehce,*though  relating 
to  facts  which  appear  bj  a  written  instrument.  Thus,  in  replevin 
of  goods  distrained,  held,  the  plaintiff's  admissions  as  to  the 
terms  upon  which  he  occupied  were  competent  evidence,  though 
he  held  under  a  written  agreement,  which  was  not  produced.^ 

§  6.  Admissions  are  often  objected  to,  as  made  in  the  course  of 
an  attempt  at  compromise.  It  is  said,  in  a  late  case :  ^^  Peace  is 
of  such  worth  that  a  reasonable  man  may  well  be  presumed  to 
seek  after  it  even  at  the  cost  of  his  strict  right,  and  by  an  abate- 
ment from  his  just  claim.  The  offer  which  a  man  makes  to  pur- 
chase it  is  to  be  taken,  not  as  his  judgment  of  what  he  should 
receive  at  the  end  of  litigation,  but  what  he  is  willing  to  receive 
and  avoid  it."  ^  But  the  distinction  is  well  established,  between  an 
offer  of  settlement  itself,  and  an  admission  of  independent  facts, 
made  in  connection  with  such  offer.  Thus  the  selectmen  of  a 
town,  in  the  course  of  conversation  with  a  person  claiming  dam- 
ages for  an  injury  occasioned  by  a, defect  in  a  highway,  with  a 
view  to  a  compromise,  offered  to  pay  for  his  loss  of  time  and 
actual  expenses,  and  asked  him  what  they  would  amount  to. 
Held,  his  statements  in  reply,  of  the  amount  of  those  items,  if 
not  made  as  offers  upon  which  he  was  willing  to  settle,  were  ad- 
missible in  evidence  against  him.  But  not  an  admission  to  (t 
third  person  of  the  amount  for  which  he  had  offered  to  compro- 
mise the  action.^  So  in  an  action  by  a  father  for  the  seduction 
of  his  daughter,  an  agreement  in  writing  between  the  defendant 
and  the  daughter,  in  which  he  admitted  the  seduction,  and  agreed 
to  pay  her  a  sum  of  money,  and  she  released  and  discharged  him 
from  all  actions  of  damages,  and  all  claims,  is  admissible,  not  as 
showing  the  amount  of  damages  or  extent  of  injury,  but  as  an 
admission  of  the  fiBu^ts  necessary  to  make  out  the  right  of  action.^ 

§  7.  A  party's  admission  of  record  in  a  former  proceeding  is 
evidence  against  him.  Thus  the  plea  of  guilty  in  a  prosecution 
for  the  same  assault.^ 

^  Robuuon  V,  Fitchbnrg,  &c.  7  Oraj,  *  Per  Thomas,  J.,  4  Gray,  567. 

).  *  Harrington  v.  Lincoln,  ib.  563. 

*  Fitzgerald  v.  Adams,  &c.  24  Ind.  447.  *  Travis  v.  Barger,  24  Barb.  614. 

*  Howard  r.  Smith,  8  Scott,  N.  574.  '  Birchard  v.  Booth,  4  Wis.  67. 
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§  8.  It  is  laid  down,  that  ^'  where  the  acts  of  the  agent  will  bind 
the  principal,  his  representations,  declarations,  and  admissions, 
respecting  the  subject-matter,  will  also  bind  him,  if  made  at  the 
same  time,  and  constituting  part  of  the  res  gestce,'^^  ^ 

§  9.  The  question  whether  mere  admissions,  independent  of 
facts,  are  competent,  sometimes  arises  in  reference  to  corporations. 
Thus,  in  an  action  against  a  city  for  partial  destruction  of  a  vessel, 
occasioned  by  the  action  of  health  officers,  while  they  were 
officially  in  charge  of  the  vessel ;  the  declarations  of  an  alderman, 
relative  to  the  detention  of  the  vessel  in  quarantine,  are  not  ad- 
missible in  evidence  against  the  city,  where  the  alderman  was 
not  a  member  of,  and  did  not  represent,  the  board  of  health, 
nor  the  city  government.^  So  the  report  of  a  committee,  that  a 
town  way  is  unsafe,  though  duly  accepted,  is  not  evidence  against 
the  town  in  an  action  for  injuries  arising  from  a  defect  in  the 
way.* 

§  10.  In  an  action  against  a  carrier  for  failing  to  deliver  goods, 
evidence  is  competent,  that  his  servant  requested  the  person  from 
whom  he  received  them  to  make  out  a  bill  of  the  goods  ^'  said  to 
have  been  lost."  ^  So,  in  an  action  against  a  carrier,  the  answer 
of  his  coachman  or  driver,  to  an  inquiry  for  the  goods.^  So,  in 
an  action  against  a  railroad  corporation  by  a  passenger  for  tlie  loss 
of  his  trunk,  the  admissions  of  the  conductor,  baggage-master,  or 
station-master,  as  to  the  manner  of  tlie  loss,  made  in  answer  to 
inquiries  on  behalf  of  the  passenger  the  next  morning  after  the 
loss.  ^^  It  was  part  of  the  duty  of  those  agents  to  deUver  the 
baggage  of  passengers,  and  to  account  for  the  same,  if  missing, 
provided  inquiries  for  it  were  made  within  a  reasonable  time."* 
So  declarations  by  the  captain  of  a  steamer,  as  to  damage  to  crops 
on  shore  by  fire  from  the  steamer,  made  while  she  was  running 
under  his  command  and  the  fire  was  being  communicated,  are 
admissible  against  the  owners.^  (a)    But  in  an  action  against  a  rail- 

1  Smry  on  Agency,  §  134  e£  se^. ;    1        ♦  Ingledew  r.  Northern,  &c.  7  Gniy,  W. 

Greenl.  Er.  191,  §  113.  *  Mayhew  y.  Nelson,  6  C  &  P  5«. 

*  Mitchell  V.  Rockland,  41  Maine,  363.  ^  Morse  v.  Connecticut,  &c.6  Graj,4S0: 

'  Wheeler  v.  Framingham,  1 2  Cush.  287.  per  Bigelow,  J.,  ib.  4.'»I . 

Ace.  Collins  v.  Dorchester,  6  Cush.  896.  7  Gerke  r.  California,  &c.  9  Cal.  251. 

(a)  Where   suit    is   brought  against  a  C.  1845,  p.  180),  depositions  and  adois- 

steamboat,  and  the  master  and  his  securities  sions  of  the  master  will  be  treati^  in  tlie 

have  been  substituted  as  defendants  in  place  same  way  as  if  the  suit  had  been  or^Dslff 

of  the  boat,  under  the  9th  section  of  the  Mis-  instituted  against  him.    Withers  r.  Stesm- 

souri  act  concerning  boats  and  vessels  (R.  boat,  &c.  24  Mis.  204. 
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road  corporation  for  damages  sustained  by  the  negligence  of  their 
engineer,  his  statements  as  to  the  accident,  made  a  few  days  after- 
wards, are  inadmissible  against  the  corporation.  So  also  of  state- 
ments of  their  president  to  the  plaintiff,  that  he  thought  the  de- 
fendants would  give  him  something,  or  pay  him  something.^ 

§  10  a.  Declarations,  other  than  admissions  by  a  party  against 
bis  own  interest,  are  in  general  incompetent  evidence,  being  mere 
hearsay^  and  wanting  the  sanction  of  an  oath  and  the  test  of  cross- 
examination.  The  general  rule  of  exclusion,  however,  does  not 
apply  to  declarations  accompanying  acts,  or  making  part  of  the 
res  gesUs? 

§  11.  Perhaps  the  most  frequent  application  of  the  general  rule 
referred  to  is  found  in  the  case  of  declarations,  by  persons  suffer- 
ing under  bodily  injury  or  disease,  made  either  to  their  physicians 
or  others,  with  reference  to  their  bodily  or  mental  condition,  (a) 
It  is  remarked  in  a  late  case :  ^^  This  species  of  evidence  was  un- 
doubtedly admitted  originally  and  mainly  because  parties  could 
not  testify,  but  it  is  equally  admissible  now,  though  the  necessity 
is  less."  •  And,  in  another  State,  "  If  made  to  a  physician,  sur- 
geon, or  other  medical  attendant,  they  are  of  greater  weight; 
but  if  made  to  any  other  person,  they  are  not  on  that  account 
rejected.  They  are  received  as  indications  or  concomitants  of  the 
disease,  malady,  or  injury,  in  some  sort  as  going  to  elucidate  and 
explain  the  condition  of  the  gerson  making  them,  and  so  part 
of  the  disease,  malady,  or  injury  itself."*  Accordingly,  the 
representations  of  a  sick  or  injured  person,  as  to  the  nature, 
symptoms,  and  effects  of  the  disease  or  injury  under  which  he 
is  suffering  at  the  time,  are  competent  evidence  of  his  condi- 
tion.^   Whenever  the  bodily  or  mental  feelings  of  an  individual, 

1  Bobinson  p.  Fitchbarg,  &c.  7  Gray,  92.        »  Per  Poland,  J.,  Kent  w.  Lincoln,  32 

<  See   Woodwell  v.  Brown,  44  f'enn.    Venn.  598. 
121 ;  McLemore  v.  Pinkston,  81  Ala.  266 ;        ♦  Per  Fowler,  J.,  Howe  r.  Plainfield,  41 
Hall  V,  Yoang,  37  N.  H.  174.  N.  H.  136. 

«  Ibid.  135. 

(a)  In  qnestionfl  of  insanity,  it  is  beld  A  striking  application  of  tbe  general  mle 

that  tbe  acts  and  dedarations  of  tbe  party,  is  found  in  a  case,  where,  from  necessity,  the 

the  condition  of  whose  mind  is  the  subject  declarations  of  a  slave  were  held  admissi- 

of  investigation,  may  be  given  in  evidence,  ble  to  show  the  effects  of  a  blow  upon  his 

A  case  of  this  nature  is  somewhat  remark-  head,  though  in  general^  he  would  not  be  a 

fliblo  for  the  disagreement  of  eminent  judges  competent  witness  against  a  white  man. 

in  seven  snccessive  hearings.     Wright  v.  Biles  v.  Holmes,  11  Ired.  16. 
Tatham,  5  Clark   &  Fin.   670 ;  7  Ad.  & 
£U.  313. 
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at  a  particular*  time,  are  material,  the  usual  expressions  of  such 
feelings,  made  at  the  time,  are  admissible  as  evidence  of  such 
feelings.  They  are  classed  with  natural  evidence,  as  distinguished 
from  personal  evidence,  and  whether  they  were  real  or  feigned,  is 
for 'the  jury  to  determine.^  Thus  one  who  has  brought  an  action 
for  personal  injuries  may  prove,  as  tending  to  show  their  nature 
and  extent,  his  own  statements  made,  while  suffering  under  such 
injuries,  to  an  examining  physician,  in  regard  to  his  inability  to 
move  certain  portions  of  his  frame,  and  the  pain  produced  bj 
other  motions,  notwithstanding  such  examination  was  made  after 
commencement  of  suit,  and  with  a  view  to  this  testimony.*  So 
in  an  action  for  assault  and  battery,  the  plaintiff  may  prove  that, 
about  two  years  after  the  assault,  in  which  he  was  wounded  in 
the  breast,  side,  head,  and  neck,  he  lay  down  and  complained 
that  his  head,  neck,  and  back  hurt  him.^  So  in  an  action  against 
a  town,  by  husband  and  wife,  for  damages  sustained  by  the  wife, 
in  consequence  of  a  defect  in  the  highway ;  her  representations  as 
to  the  nature,  symptoms,  and  effects  of  the  injury,  made  to  her 
physician,  are  admissible  and  competent  evidence  tending  to  show 
her  actual  condition.* 

§  12.  As  already  suggested,  declarations  of  a  sick  person  are 
competent,  though  not  made  to  a  physician.^ 

§  13.  The  declarations  of  a  physician,  on  leaving  home  and 
taking  medicines  with  him,  as  to  the  person  whom  he  is  going  to 
visit,  are  admissible  as  part  of  the  res  gestce.^ 

§  14.  But  declarations  of  this  nature  are  confined  to  somewhat 
narrow  limits.  They  are  sometimes  excluded  upon  the  ground 
that  "  they  tended  to  qualify  no  act  done."  ^  It  is  said  to  be  well 
settled,  that  the  declarations  of  a  person,  injured  when  no  one 
else  who  can  be  a  witness  is  present,  are  not  evidence  to  show  the 
manner  in  which  the  injury  occurred,  however  nearly  contempo- 
raneous they  may  be  with  the  injury  itself.^  Although  a  party's 
declarations  as  to  his  health  are  admissible  evidence  to  some  pur- 
poses in  his  own  behalf,  they  must  be  restricted  to  his  health  at 
the  time  of  speaking,  and  cannot  be  taken  with  relation  to  past 


1  Phillips  ».  Kelly,  29  Ala.  628.  •  Antanjja,  &c.  v,  Davis,  32  Ala,  703. 

2  Kent  V.  Lincoln,  32  Verm.  591.  '  Per  Shaw,  C.  J.,  5  Gray,  459.    See 
«  29  Ala.  628.  Ford  v.  Haskell,  32  Conn.  489. 

*  Howe  V.  Plainfield,  41  N.  H.  135.  »  Per  Redfield,  C  J.,  Slate  v.  Daridwo, 

•  Wilkinson  v,  Moseley,  30  Ala.  562.  30  Verm.  377. 
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matters.^  Thus  representations  of  a  slave,  made  to  a  physician 
or  other  person,  must  be  confined  to  the  malady  under  which  she 
is  laboring.  A  representation,  without  any  question,  that  she 
had  become  diseased  after  the  plaintiff  purchased  her,  and  in 
consequence  of  ill-treatment,  is  not  admissible.^  So,  in  an  action 
by  an  administrator,  to  recover  property  on  the  ground  that  a 
transfer  made  by  A,  the  deceased,  in  his  last  sickness,  was  fraudu- 
lent, and  that  he  was  insane  when  he  executed  it ;  the  plaintiff 
cannot  give  in  evidence  the  declarations  of  A's  wife,  made  to  a 
creditor  who  called  to  see  him  in  his  last  sickness,  that  his  mind 
was  affected  by  his  disease.®  Nor,  where  insanity  is  relied  upon  to 
avoid  a  sale,  can  a  physician,  who  a  short  time  before  the  sale 
had  visited  the  party  in  consultation  with  his  attending  physician, 
testify  to  the  declarations  made  to  him  at  that  time  by  either  the 
wife,  physician,  or  other  attendant,  as  to  previous  symptoms  or 
condition.^  In  the  same  case,  with  reference  to  the  offer  of  the 
physician's  opinion  in  evidence,  founded  upon  the  excluded 
declarations,  Mr.  Justice  Rice  remarks  as  follows  :  "  While  it  ex- 
cludes declarations  ...  it  receives  ...  an  opinion^  based  upon 
that  incompetent  testimony,  thus  attempting  to  elevate  the  stream 
above  the  fountain,  to  make  a  corrupt  tree  bring  forth  good  fruit. 
The  declarations  of  the  nurse  and  wife  may  have  been  only 
mere  inferences  on  their  part,  and  on  those  inferences  the  doctor 
is  desired  to  draw  an  inference,  and  this  last  inference,  being 
called  the  opinion  of  an  expert^  is  made  to  assume  the  char- 
acter of  competent  and  substantial  evidence.  .  .  .  The  opinion  of 
medical  men  is  evidence  as  to  the  state  of  a  patient  whom  they 
have  seen.  ...  So  where  .  .  •  they  have  heard  the  symptoms 
and  particulars  of  his  condition  detailed  by  other  witnesses.  .  .  . 
We  permit  experts  to  testify  as  to  the  genuineness  of  hand- 
writing by  comparison,  but  ...  it  must  be  admitted  or  proved 
that  the  specimen  with  which  the  comparison  is  made  is  gen- 
uine." *  ^ 

§  15.  Declarations  are  often  introduced,  as  part  of  the  res 
gestcBj  upon  questions  of  title  to  land.  Thus  they  are  held  ad- 
missible upon  a  question  of  boundary,^  So  the  declaration  of 
a  public  surveyor,  when  running  a  line,  that  he  was  running 


^  Hant  9.  People,  3  Parker,  569. 
*  Nored  v.  Adams,  2  Head,  449. 
'  Kimball  v.  Carrier,  5  Graj,  458. 


«  Heald  v.  Thing,  45  Maine,  392. 

•  Ibid.  395. 

^  George  u.  Thomas,  16  Tex.  74. 
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a  division  line.^    Or,  upon  the  question  of  title,  the  declarations 
of  the  purchaser  at  the  time  of  purchase.^    But  evidence  that 
the  owner  of  a  dam,  when  rebuilding  it,  gave  instructions  to 
mark  the  height  of  the  old  dam,  and  make  the  new  one  of  the 
same  height,  is  not  admissible  in  his  favor  to  show  tliat  it  was 
so  built.     Such  instructions  had  no  tendency  to  explain  the 
act  done,  which  was  a  fact  susceptible  of  direct  proof.    More- 
over, the  acts  were  disconnected  from  the  instructions,  and  in 
point  of  time  subsequent.^    So  declarations  of  the  owner  of  land, 
since  deceased,  while  standing  on  his  land,  are  not  competent 
evidence,  in  favor  of  a  person  claiming  under  him,  to  prove  a 
right  of  way  over   adjoining  land.*     Mr.  Justice  Thomas  thus 
enumerates  the  supposable  cases  in  which  such  evidence  might 
be  competent;  at  the  same  time  questioning  the  broad  proposi- 
tion on  the  subject  laid  down  in  1  Greenl.  on  Evidence,  §  109 : 
"  It  is  not  evidence   of  the  party  under  whom  the  defendant 
claims,  tending  to  show  an  admission  of  the  right  of  way  in  dis- 
paragement of  his  own  title.    It  is  not  evidence  of  the  plaintiff's 
grantor  in  disparagement  of  his  title.    It  is  not  the  declaration 
of  one  in  possession  of  land  or  in  the  use  of  an  easement,  quali- 
fying that  possession  or  use.     It  is  not  the  declaration  of  a  partj 
against  his  interest.     It  is  not  a  declaration  made  by  an  owner  of 
land  now  deceased,  while  on  the  land,  and  pointing  to  its  bounda- 
ries, in  relation  to  such  boundaries.    The  declaration  was  accom- 
panied by  no  act,  which  it  qualified  and  gave  character  to ;  it  was 
not  of  the  res  gestce.  It  is  not  evidence  of  reputation.   It  is,  on  the 
other  hand,  but  the  naked  declaration  of  the  owner  of  land,  stand- 
ing on  his  own  land,  and  in  favor  of  himself  and  his  estate,  claim- 
ing an  easement  over  land  in  the  possession  of  another."  ^ 

§  16.  The  rule  of  res  gestce  is  not  unfrequently  applied  in  con- 
nection with  the  execution  of  legal  process.  Thus  an  admission 
by  a  husband,  while  holding  a  slave,  that  it  was  a  loan  to  the  wife 
from  her  father,  is  evidence  against  a  purchaser  at  an  execution 
sale,  under  a  judgment  subsequently  rendered  against  the  hus- 
band.® So  in  an  action  by  A  against  B,  for  taking  his  property  in 
satisfaction  of  an  execution  against  C,  evidence  of  declarations  of 
C,  while  acquiring  the  property  as  the  s^ent  of  A,  that  he  was 


1  George  v,  Thomas,  16  Tex.  74. 
'  Brush  V.  Blanchard,  19  111.  31. 
*  Nutting  V.  Page,  4  Gray,  581. 


^  Ware  t^.  Brookhouse,  7  Gn^,  454. 
f  Ibid,  455. 

^  CQle  y.  Varner,  31  Ala.  244. 
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purchasing  it  for  himself,  is  admissible.^  So  what  was  said  by  a 
constable  at  the  time  of  a  levy,  as  to  the  fact  of  the  levy,  as 
corroborative  of  his  return.^  So  in  an  action  against  a  consta- 
ble, for  selling  hogs  of  the  plaintiff,  as  the  property  of  A,  the  per- 
son in  possession ;  the  declaration  of  A,  that  the  hogs  belonged  to 
the  plaintiff,  made  before  the  levy ;  —  as  showing  the  character 
of  the  possession,  and  as  against  the  defendant  claiming  un- 
der A.® 

§  17.  As  miscellaneous  examples  of  the  rule  in  question,  it  was 
held  that  the  plaintiff,  for  the  purpose  of  showing  that  the  offen- 
sive smells  from  a  privy  and  pig-sty  were  an  annoyance  to  his 
family,  might  introduce  evidence  of  complaints  made  by  his  wife, 
since  dead,  while  suffering  (upon  which  word,  as  used  technically, 
particular  stress  was  laid)  from  the  offensive  smells,  and  at  a  time 
when  the  smells  were  perceived  by  others.^  So,  in  an  action  against 
a  sheriff  for  the  escape  of  one  J.  G-.  W.,  it  was  proved  that 
J.  G.  W.  was  captain  of  the  ship  H.,  which  was  towed  out  to  sea 
on  a  certain  day,  and  that  a  person  on  board,  who  was  addressed 
as  ^'  Capt.  W.,''  replied  thereto  and  acted  as  captain.  This  was 
held  to  be  primd  facie  evidence  that  W.  left  the  country  as  cap- 
tain of  the  H.,  upon  which  the  case  should  have  been  left  to  the 
jary.*^  So,  that  a  carrier  by  water,  whose  boat  had  stranded,  tel- 
egraphed up  the  river  to  ascertain  the  stage  of  the  water,  may  be 
proper  evidence  of  diligence,  and  therefore  its  admission  is  not 
necessarily  error  .^  So  in  an  action  by  bailor  against  bailee  for 
loss  by  negligence,  the  declarations  of  the  latter,  contempo- 
raneous with  the  loss,  are  admissible  in  his  favor,  to  show  the 
nature  of  the  loss  J  So  in  an  action  for  enticing  away  a  ser- 
vant, his  declarations  made  at  the  time  of  leaving  the  master 
are  admissible,  as  part  of  the  res  gestcsj  to  show  the  motive  of 
his  departure.^ 

§  lo.  The  admission  or  rejection  of  such  evidence  is  not,  how- 
ever, discretionary  in  the  particular  case,  but  is  governed  by  fixed 
principles  of  law.®  The  declarations  of  a  third  person,  explanatory 
of  contemporaneous  acts,  are  not  admissible,  unless  the  acts  are 

1  McNeely  v.  Hnnton,  24  Mis.  281.  ▼  1  Greenl.  Ev.  185,  n.;  Stoty,  Bailm. 

*  Gnuidy  9.  McPhenoiii  7  Jones,  347.     S  ^^' 

'  Sharp  V,  Miller,  3  Sneed,  42.  "  Hadley  v.  Carter,  8  N.  H.  40. 

*  Keamejr.  Farrell,  28  Conii.317.  •Per   Fletcher,   J.,    Lund    r.   Tyngs- 

*  Jackson  v.  Orser,  2  Hilt.  99.  boroagh,  9  Cnsh.  36. 

*  Johnson  v.  Lightsey,  34  Ala.  169. 
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themselves  relevant  and  material,^  independently  of  what  was 
said ;  nor  unless  the'  declaration  relates  to  those  acte,  and  is 
explanatory  of  them.^  And  an  offer  of  evidence  of  what  was  said 
by  a  party,  accompanying  his  act,  miist  be  limited  to  what  was 
said  relative  to  or  connected  with  the  act,  or  it  may  be  properly 
rejected.^ 

§  19.  In  a  late  case  it  is  remarked :  ^^  Two  things  must  concur. 
1.  The  facts  themselves  must  be  relevant  and  material,  independ- 
ently of  what  was  said ;  and  2.  The  declaration  must  relate  to 
those  facts,  and  must  be  explanatory  of  them.  So  that  if  the  dec- 
laration is  material,  but  the  act  is  important  only  as  it  furnished 
the  occasion  for  making  the  statement ;  or  if  the  act  is  not  ma- 
terial without  the  declaration,  and  the  only  connection  of  the  act 
with  the  case  grows  out  of  the  declaration ;  or  if  the  statement 
relates  to  a  matter  in  no  way  connected  with  the  act,  except  tliat  it 
occurred  at  the  same  time,  the  evidence  is  not  admissible."  *  And 
tliese  rules  were  applied  to  the  somewhat  peculiar  facts  of  the  case. 
In  order  to  show  that  A  and  B,  two  of  the  heu^  of  C,  a  former 
owner  of  the  land  in  question,  under  whom  all  parties  claimed, 
conveyed  their  interest  in  the  estate  of  their  father  to  D,  under 
whom  the  defendant  claimed ;  the  defendant  offered  the  following 
evidence.  A  witness,  sixty-three  years  old,  testified,  that  about  the 
year  1804  or  1805  E,  who  married  B,  came  to  the  house  of  F, 
where  the  witness  lived,  in  the  winter,  with  a  lumber-box  and  two 
horses,  and  also  went  to  the  house  of  D,  from  which  place  he  re- 
turned with  his  lumber-box  filled  with  sugar,  tea,  and  other 
necessaries  for  a  family.  In  the  evening  he  said  to  F,  that  be 
had  been  to  all  the  heirs,  and  they  had  signed  an  acquittance  of 
the  land,  desiring  it  might  be  sold,  and  the  price  applied  to  the 
support  of  their  mother,  and  that  he  had  got  all  his  pay,  a  part 
in  the  articles,  and  the  rest  in  money.  In  commenting  upon  this 
somewhat  remarkable  attempt  to  apply  the  doctrine  of  res  gesUB^ 
Mr.  Justice  Bell  remarks :  "  Taking  the  whole  statement  of  the 
witness,  exclusive  of  the  story  told  by  Kimball,  there  is  no  act  of 
any  person,  no  fact  of  any  kind,  in  the  slightest  degree  material 
in  the  case.  It  was  absolutely  immaterial  and  irrelevant,  that 
Moses  Kimball  came  to  Thompson's  with  a  sleigh  and  horses,  and 

1  Fail  V,  McArthur,  31  Ala.  26.  »  Wiggin  v.  Plumer,  11  Fost.  251. 

2  Morrill  v.  Foster,  32  N.  H.  358 ;  S.  C.        •  Per  BeU,  J.,    Morrill   o.  Foster.  3J 
S3  ib.  379.  N.  H.  360. 


CH.  m.]  ADMISSIONS  AND  DECLARATIONS.  825 

went  to  Wheeler's,  and  came  back  with  his  sleigh  filled  with 
sugar,  tea,  and  other  necessaries  for  a  family.  However  explan- 
atory of  those  facts,  and  whatever  elucidation  or  character  might 
be  given  to  them  by  the  statements  made  by  Kimball,  those  facts 
were  inadmissible,  because  they  had  of  themselves  no  bearing  on 
tlie  case."  ^ 

§  20.  And  in  a  late  case  such  declaration  is  held  competent, 
^*  only  when  the  thing  done  is  equivocal,  and  it  is  necessary  to 
render  its  meaning  clear  and  expressive  of  a  motive  or  object."  ^ 
And  the  general  rule  was  held  not  to  render  admissible  the  rea- 
son given  by  a  pauper  for  not  paying  a  tax.' 

§  21.  As  may  be  inferred  from  what  has  already  been  said, 
declarations,  to  be  admissible  as  explanatory  of  acts  or  transac- 
tions, must  generally  be  made  at  or  about  the  same  time  at  which 
the  acts  were  done  or  the  transactions  occurred.  They  are  not 
competent,  if  merely  narrative,  as  in  the  familiar  case,  referred 
to  by  Mr.  Justice  Fletcher  (in  Lund  v.  Ti/ngsboroygh^  9  Gush. 
86},  where  the  holder  of  a  check  went  into  a  bank,  and  when  he 
came  out  said  he  had  demanded  payment.  -  So  declarations  of  a 
defendant  in  execution,  while  in  possession  of  the  chattels  in 
controversy,  and  explanatory  of  this  possession,  are  admissible 
evidence  against  the  claimant ;  but  not  his  declarations  respect- 
ing the  source  of  his  title,  as  that  he  claimed  them  as  a  distributee 
of  his  father's  estate.^  So,  in  trover  by  A  for  a  negro,  carried  by 
his  wife  to  his  son-in-law  B's  house,  her  declarations,  while  car- 
rying, are  inadmissible  to  rebut  the  presumption  of  a  gift  from 
three  years'  subsequent  possession  by  B.  So  her  declarations 
made  several  months  after  his  possession  commenced.^  So  where 
the  question  is  the  good  faith  of  the  sale  of  goods,  whatever  is 
said  in  the  progress  of  the  negotiations,  and  contemporaneous 
with  the  sale,  and  having  a  tendency  to  give  a  character  to  it, 
and  which  derives  credit  from  it,  is  admissible.  But  not  a  re- 
cital of  past  transactions ;  as  where  the  sale  had  been  completed, 
and  one  of  the  parties,  during  the  afternoon  of  the  day  of  the  sale, 
at  another  place,  stated  what  had  been  done.^    So  an  agreement 


1  Per  BeU,  J.,  Morrill  p.  Foster,  32  K.        *  Kortb,  &c.  v.  Stonington,  31  Conn. 

H.  860.  412. 

*  Per  Bigelow,  J.,  Kattinff  v.  Page,  4         *  Brice  v.  Lide,  SO  Ala.  647. 
GraT,  584.    See  Jacobs  v.  Whitcomb,  10        *  Raiford  v.  French,  11  Rich,  367. 
Cnsli.  255.  *  Banfield  v,  Parker,  36  N.  H.  353. 
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cannot  be  proved  by  declarations  accompanying  an  act,  although 
they  may  be  competent  as  to  the  subject  or  result  of  the 
agreement.  Thus  declarations  of  a  wife,  contemporaneous  vith 
the  delivery  of  money  to  another  person,  that  it  was  her  separate 
property,  are  admissible  evidence  as  a  part  of  the  res  gestae ;  but 
not  her  declarations  that  the  money  was  the  proceeds  of  her  owa 
labor,  under  an  agreement  with  her  husband  that  she  might 
retain  it.^  So  the  declarations  of  a  ticket-agent,  made  after  the 
transaction  of  selling  the  ticket  was  closed,  are  not  admissible.' 
Nor  statements  of  a  conductor,  made  after  the  malfeasance  of  the 
railroad  complained  of,  and  unauthorized  by  his  principal.^  So 
the  declaration  of  a  third  person,  not  made  at  the  time,  is  not 
admissible  evidence  of  the  motive  for  an  act> 

§  22.  One  party,  in  order  to  rebut  the  effect  of  his  declarations 
and  admissions,  cannot  show  contrary  declarations  made  at  a  dif- 
ferent time,  and  in  the  absence  of  the  other ;  although  connected 
with  certain  acts  and  circumstances,  which,  of  themselves,  would 
not  tend  to  prove  the  issue.  Thus  where  it  is  sought  to  charge 
the  defendant  as  a  partner ;  after  evidence  of  his  admissions,  it  is 
not  competent  for  him  to  prove  by  the  same  witness  that  at  an- 
other time  he  denied  the  partnership,  though  in  connection  vith 
the  act  of  refusing  to  execute  a  lease  of  the  store  ;  nor  a  conver- 
sation concerning  the  parties  to  a  writ  made  in  the  name  of  tlie 
firm,  or  the  insolvency  of  the  firm.* 

§  23.  Declarations  of  a  plaintiff  in  an  action  for  an  assault  and 
battery,  made  at  a  distance  of  two  or  three  hundred  yards  from 
the  place  of  the  assault,  the  interval  of  time  not  being  fixed,  are 
not  admissible.^ 

§  24.  Questions  often  arise,  as  to  the  competency  and  effect  of 
admissions  or  declarations  made  by  one  of  several  parties  who  are 
jointly  interested  in  the  subject-matter  of  suit.  Upon  this  point  it 
is  the  general  rule,  that,  where  several  persons  are  proved  to  hare 
combined  together  for  the  same  illegal  and  fraudulent  purpose, 
any  act  done  by  one,  in  pursuance  of  the  original  concerted  plan* 
and  with  reference  to  the  common  object,  is,  in  contemplation  of 
law,  the  act  of  all ;  and  any  writings  or  verbal  expressions,  being 

1  McLemore  v.  Pinkston,  31  Ala.  266.  *  North,  &c.  v.  Stoningtoii,  31  Cono- 

*  Milwaukee,  &c.  v.  Finney,    10  Wis.  412. 

388.  ft  Hant  v,  Hoylanro,  11  Ctub.  117. 

'  Griffin  V,  Montgomery.  &c.  26  Geo.  *  Cherry  o.  McCall,  23  Geo.  193. 
111. 
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acts  in  themselves,  or  accompanying  and  explaining  other  acts, 
in  furtherance  of  the  common  design,  arid  so  part  of  the  res 
ffesUe^  which  are  brought  home  to  one,  are  evidence  against  the 
others,  if  made  and  used  in  furtherance  of  the  common  pur- 
poses; but  the  joint  conspiracy  and  common  design  must  be 
proved.^  So,  in  an  action  for  conspiracy,  proof  of  a  division  of 
the  profits  is  sufficient  evidence  (X  combination,  in  the  first  in- 
stance, to  render  admissible  the  declarations  of  one  conspirator 
against  the  rest.^  So,  in  case  of  fraud,  to  render  such  declara- 
tions admissible,  it  is  not  necessary  that  the  person  making  them 
should  have  been  a  party  at  the  original  concoction  of  the  fraud, 
if  he  attempt  subsequently  to  reap  the  benefit  of  it.^  So,  after 
proof  of  collusion  between  a  debtor  and  one  to  whom  he  has  con- 
veyed property,  conversations  of  the  grantee  with  a  third  party, 
in  the  presence  of  the  debtor,  are  admissible  against  the  debtor 
to  show  fraudulent  intent  in  the  conveyance.^  So  where  a  sheriff, 
at  a  sale  on  execution,  acts  under  the  direction  of  two  creditors, 
holding  different  executions,  the  instructions  given  to  him  by 
either,  in  presence  of  the  other,  are  properly  received  in  evidence, 
in  a  suit  between  them  growing  out  of  the  sale.^ 

§  25.  But  whore  no  common  object  or  motive  is  imputed,  as  in 
actions  for  negligence,  the  declaration  or  admission  of  one  joint 
defendant  is  not  evidence  against  the  others.^  ^'  It  is  only  acts  and 
declarations  of  a  conspirator  in  furtherance  of  the  common  de- 
sign, or  during  the  prosecution  of  it,  that  can  affect  his  confedor- 
ates."  ^  Nor  the  declarations  of  one  against  others  not  present, 
made  after  the  offence  was  committed,  and  merely  a  narration  of  a 
past  transaction,  and  not  made  for  the  purpose  of  furthering  the 
illegal  or  criminal  design.^  So  in  an  action  of  trespass  against 
a  sheriff  for  selling  the  property  of  A,  a  non-resident,  under  an 
execution  against  B  (which  property  was  found  in.  the  possession 
of  B,  who  claimed  to  hold  it  as  the  agent  of  A),  the  declarations 
of  B  are  not  admissible  as  evidence  of  fraud  and  collusion  be- 
tween him  and  A,  without  some  evidence  of  a  common  purpose 
or  design  between  them.^    So  the  admissions  of  one  defendant,  as 

1  Page  0.  Parker,  40  N.  H.  47 ;  Lee  o.  ^  Daniels  v.  Potter,  1  M.  &  M.  501. 

r/fimpreT,  43  ib.  13 ;  37  Penn.  330.  ^  Per    Strong,  J.,  Thomas  v,  Maddan, 

^  <  Kimmell  v,  Geeiin^,  2  Grant,  125.  50  Pcnn.  265. 

*  PeterMin  o.  Speer,  29  Ponn.  479.  '  30  Verm.  100. 

*  O'Neil  r.  Glover,  5  Gray,  144.  •  McDowell  v.  Bissell,  37  Pcnn.  164. 

*  Smith  V,  mil,  22  Barb.  656. 
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to  his  own  illegal  and  improper  conduct,  should  not  be  received 
in  evidence,  after  his  death,  in  an  action  for  conspiracy,  which  is 
tried  against  his  surviving  co-defendants  only.^  And  admissions 
of  one  tort-feasor  are  evidence  against  himself,  but  not  against 
others  joined  in  the  same  action,  where  the  cause  of  action  is  the 
negligence  of  only  one  of  the  parties.^  So  the  admissions  of  one 
of  several  cestuis  que  trust  of  real  estate  are  inadmissible  to  defeat 
the  title  of  their  trustee.^  So  declarations  of  one  of  two  defend- 
ants  in  an  action  of  trover,  made  while  in  possession  of  the  prop- 
erty, that  the  plaintiff  formerly  owned  it,  though  admissible 
against  himself,  are  not  admissible  against  the  other,  to  prove  title 
in  the  plaintiff.* 

§  26.  A  party's  own  acts,  declarations,  or  omissions,  are  not  in 
general  admissible  in  his  favor.  Thus  a  party  sued  for  an 
alleged  loan  cannot  show,  that  ho  made  no  entry  in  bis  books  of 
the  receipt  of  the  money ;  or  his  own  declarations,  about  the  time 
of  the  alleged  loan,  as  to  the  condition  of  his  pecuniary  obliga- 
tions.^ But  the  effect  of  an  implied  admission  by  acts  may  be 
qualified  by  accompanying  declarations.  Thus,  where  a  steamer 
ran  into  a  flat-boat,  sunk  it,  picked  up  and  carried  forward  a  por- 
tion of  the  cargo,  claimed  salvage,  and  received  a  large  sum  of 
money;  in  an  action  against  the  steamer  for  the  collision,  the 
shipper  may  show  that  he  paid  the  money,  protesting  that  no  sal- 
vage was  due,  and  in  order  to  get  possession  of  the  goods,  and 
under  a  special  agreemQnt  that  the  claim  for  salvage,  damages, 
&c.,  was  to  be  left  to  legal  decision.^ 

§  27.  The  declarations  of  parties  are  sometimes  received  in  their 
own  favor,  when  they  accompany  acts,  or  make  part  of  the  res 
g-estieJ  Thus  where  two  drovers,  A  and  B,  came  to  an  inn  to- 
gether, and  A  told  the  hostler  not  to  tie  the  horses,  but  be 
did  tie  them,  and  B's  horse  was  strangled ;  held,  in  an  actioa 
against  the  inn-keeper,  such  direction  was  admissible  in  evidence.^ 
So  in  an  action  by  a  town  against  the  owners  of  a  dam,  alleged 
to  have  broken  away  from  insuJ9iciency,  the  declarations  of  the 
defendants,  when  leaving  home  in  a  direction  towards  the  dam, 


1  Gnance  v.  Backhoiue,  37  Penn.  350.  *  Weaver  o.  Alabama,  &c.  35  All.  1*6. 

•  Dc  Benedetti  v.  Mauchin,  1  Hilt.  213.  ?  See  Antoine,  &c.  v.  Ridge,  &c.  S3  Cal. 

•  Pope  V.  Devereux,  5  Gray,  409.  219  ;  Wadsworth  v,  HarrisoD,  U  lowti 

•  Edgerton  v.  Wolf,  6  Gray.  453.  272. 

»  Doaglass  v.  Mitchell,  35  Penn.  440.  ^  jones  v.  Hill,  26  G«o.  194. 


CH.    ni.]  ADMISSIONS  AND  DECLARATIONS.  829 

that  they  were  going  to  the  dam  to  take  care  of  it^  are  competent^ 
as  part  of  the  res  gestce.^ 

§  27  a.  Upon  this  point  the  following  distinctions  are  made : 
*'  The  declarations  of  a  party,  giving  character  to  and  qualifying 
his  acts,  and  deriving  a  credit  from  them,  are  admissible  in  favor 
of  the  party  making  them,  as  part  of  the  res  gesice,  when  the  acts 
themselves  are  material  to  the  issue.  .  .  .  The  fact  was  mate- 
rial, as  being  the  foundation  of  the  plaintiff's  claim,  constituting 
the  service  for  which  he  seeks  to  recover  compensation.  .  .  .  But 
it  is  not  material  in  the  sense  that  as  evidence  it  would  tend  to 
establish  the  point  in  controversy  in  favor  of  one  party  or  the 
other.  The  question  at  issue  was,  whether  there  had  been  a 
change  in  the  location  of  the  line  of  the  road.  The  act  of  the 
plaintiff,  in  doing  the  work  at  the  sand-}iill,  was  equally  consistent 
with  the  conflicting  positions  taken  by  the  parties  •  •  .  whether 
in  doing  that  work  he  was  grading  the  original  line  or  a  new 
one.'*  2 

§  28.  Admissions  sometimes  operate  by  way  of  estoppel^  rather 
precluding  the  party  from  setting  up  facts  in  his  own  favor,  than 
constituting  evidence  of  facts  against  him.  Thus,  where  one  as- 
sumes to  act  in  an  oJ9icial  character,  this  is  an  admission  of  his 
appointment  or  title  to  the  oJ9ice,  so  far  as  to  render  him  liable  for 
official  misconduct  or  neglect.^  So  in  an  action  for  charging  an 
attorney  with  swindling,  and  threatening  to  have  him  struck  off 
the  roll  of  attorneys ;  held,  the  threat  imported  an  admission  that 
he  was  ah  attorney.^  So  one,  who  has  officiously  meddled  with 
the  goods  of  a  person  recently  deceased,  is  estopped  to  deny  his  own 
executorship,  as  against  creditors.*  So  where  the  proprietors  of 
a  coach  took  up  more  passengers  than  were  allowed  by  statute ; 
in  an  action  for  an  injury  alleged  to  be  thereby"  caused,  held,  this 
excess  was  conclusive  proof  of  such  allegation.®  So  where  the 
plaintiff  signed  a  railroad  receipt  for  the  carriage  of  goods,  con- 
taining certain  provisions,  under  the  head  of  '^  conditions,"  which 
he  did  not  read,  nor  know  their  terms ;  he  was  presumed  to  have 
known  the  effect  of  the  paper,  and  was  held  bound  by  its  con- 


1  Shrewsbury  v.  Smith,  12  Cnsh.  177.  See  also,  Wilson  v,  Carnegie,  1  Ad.  &  £11 

«  Per  Sawyer,  J.,  34  N.  H.  505.  695. 

*  1  Greenl.  Er.  298,  299.  ^  Beade's  case,  5  Co.  33. 

«  Cammin  r.  Smith,   2  S.  &  B.  440.  *  Israel  v.  Clark,  4  Ssp.  259. 
Bat  see  Smith  v,  Taylor,  1  N.  B.  196. 
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ditions.^  So  where  goods  in  possession  of  a  debtor  were  attached 
as  his  property,  though  belonging  to  one,  who  received  them  from 
the  sheriflF  for  safe-keeping  as  the  debtor's  property,  without  notice 
of  his  own  title,  the  debtor  having  at  the  time  other  attachable 
goods  ;  held,  in  an  action  by  the  sheriff,  the  bailee  was  estopped 
to  claim  the  goods  as  his  own.^  So  the  defendants,  brokers, 
instructed  to  eflFect  insurance,  falsely  wrote  in  reply,  that  they 
had  eflFected  two  policies.  In  trover  against  them  for  the  poli- 
cies, held,  they  were  estopped  to  deny  their  own  statement> 
and  should  be  treated  as  themselves  insurers.®  So  it  is  held  that 
a  sheriff  is  estopped  from  denying  his  own  return  that  he  had 
taken  bail.* 

§  29.  But,  in  general,  there  can  be  no  admission  by  way  of 
estoppel,  unless  other  parties  have  acted  upon  the  strength  of 
such  admission.  Thus,  in  an  action  by  a  tenant  for  selling  grain 
in  the  ground  upon  executions  against  the  landlord ;  the  defend- 
ant cannot  rely,  as  an  estoppel,  upon  declarations  of  the  plaintiff 
as  to  the  tenancy,  made  to  third  persons,  there  being  no  proof 
that  the  defendant  acted  upon,  or  was  misled  by,  such  declara- 
tions.* So,  in  crim.  con.^  an  admission  by  the  defendant  that 
the  woman  was  the  wife  of  the  plaintiff  is  not  conclusive  against 
him.* 

§  30.  The  acts  and  declarations  of  third  persons,  not  in  the 
party's  presence,  are  not  admissible  against  him."^  Thus,  the  dec- 
larations of  a  physician  with  respect  to  the  health  of  a  slave.* 
So  (in  Iowa)  in  an  action  of  trespass  for  killing  a  bull,  it  appeared 
that  the  defendant  committed  the  act.  The  defendant  then  offered 
to  prove,  that  A  and  B  had  told  the  witness,  that  the  defendant 
had  nothing  to  do  with  killing  the  bull ;  that  they  themselves  had 
done  the  act ;  that  A  and  B,  at  the  time  of  the  conversation,  were 
leaving  the  State,  in  consequence  thereof;  that  this  conversation 
took  place  about  the  time  the  bull  was  killed ;  that  B  left  the 
State  previously  to  the  trial  before  the  justice,  and  A  some  tw 
months  after  the  trial ;  that  B  was  then  dead,  and  A  resided  in  the 
State  of  Illinois.    Held,  the  evidence  was  incompetent.®    But  if 

1  Lewifl  V.  Great,  &c.  5  Hurt.  &  Nor.  867.        »  Ream  t%  Harnish,  45  Pcnn.  376. 

>  Davey  ».  Field,  4  Met.  881.  •  Morris  v.  Miller,  4  Burr.  2057. 

»  Harding  v.  Carter,  1  Qreenl.  Ev.  816;        f  Barker  v.  Coleman,  85  Ala.  221. 
Park  on  Ins.  4.  8  Blackman  v.  Johnson,  35  AU.  252. 

*  Simmons  i?.  Bradford,  15   Mass.  82;        »  Ibbitson  v.  Brown,  5  Clarke  (lowil 

Eaton  V.  Ogier,  2  Greenl.  46,  632. 
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the  law  prescribes  a  penalty  for  the  failure  of  a  certain  class  of 
persons  to  perform  a  duty ;  the  fact  of  its  omissiou  by  an  indi- 
vidual, and  that  it  was  not  complained  of  by  the  community 
where  he  resided,  is  admissible,  on  the  question  whether  he  be- 
longed to  that  class  or  not.^ 

§  31.  The  declarations  of  third  persons  as  to  possession  are 
often  offered  in  evidence. 

§  32.  The  declaration  of  a  person,  while  in  possession  of  a 
slave,  to  the  effect  that  her  father  gave  it  to  her,  is  not  explana- 
tory of  possession,  but  relates  to  title.* 

§  33.  The  statements  of  one  in  possession  of  land  are  admis- 
sible evidence  of  the  manner  of  possession.^ 

§  34.  In  trover  against  the  bailee  of  a  sheriff,  the  declarations 
of  his  bailor,  tending  to  show  a  conversion  made  after  suit 
brought,  are  not  admissible  evidence  against  him.^ 

§  35.  Questions  often  arise,  as  to  the  declarations  of  persons  in. 
some  way  connected  with  a  party,  in  reference  to  the  subject-mat- 
ter of  the  suit. 

§  36.  In  an  action  by  a  minor,  through  his  father  as  next 
friend,  the  father's  declarations  were  excluded.^ 

§  37.  The  declarations  and  admissions  of  a  slave,  made  at  the 
time  of  his  arrest  as  a  runaway,  are  not  competent  evidence  for 
the  party  making  the  arrest,  in  an  action  against  the  owner  to 
recover  the  statutory  penalty;®  nor  can  confessions  of  a  slave, 
that  he  had  committed  wrongful  acts,  be  heard  as  evidence  against 
the  master.^  But  declarations  of  a  mother  and  guardian,  as  to 
the  right  to  certain  property  claimed  by  her  minor  children,  made 
when  she  was  2^  f erne  sole,  are  competent  evidence  against  her  hus- 
band after  her  death.^  So  the  declarations  of  an  intestate,  that 
certain  slaves  were  held  by  him  as  trustee  for  his  wife,  and  not  as 
her  husband,  are  admissible  in  evidence  against  his  administrator, 
in  a  suit  brought  by  him  aga  nst  the  wife  for  the  slaves.® 

§  38.  Where  the  defendant,  in  an  action  of  trover,  relies  on 
paramount  title  outstanding  in  A,  the  admissions  and  declarations 
of  A,  disclaiming  title,  are  admissible  in  behalf  of  the  plaintifF.^^ 


»  Bryan  v.  Walton,  20  Geo.  480.  •  Thorpe  v.  Bononghs,  81  Ala.  159. 

«  Allen  V,  Prater,  30  Ala.  458.  '  Doty  v.  Moore,  16  Tex.  591. 

»  Yoang  V.  Adams,  14  B.  Mon.  127.  »  Brush  v.  Blanchard,  19  111.  31. 

*  Spencer  r.  Godwin,  30  Ala.  355.  •  Lide  v.  Lide,  32  Ala.  449. 

*  Hammer  v.  Fierce,  5  Barring.  304.  ^^  White  v,  Dinkins,  19  Geo.  285. 
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§  39.  Declarations  are  often  offered  in  evidence  to  prove  or  dis- 
prove alleged  fraud. 

§  40.  Statements  by  a  vendor,  made  after  a  sale  and  conveyance 
to  a  creditor,  concerning  bis  indebtedness  to  the  vendee  before  the 
sale,  and  in  the  absence  of  the  vendee,  are  not  competent,  in  a  suit 
by  other  creditors,  to  prove  the  conveyance  fraudulent.^  (a)  A 
grantee  is  not  to  be  bound,  as  to  the  fraudulent  nature  of  the 
transaction,  by  the  declarations  of  the  grantor,  until  shown  almvk 
to  be  cognizant  of,  or  implicated  in,  the  fraud.^  But  to  prove 
an  assignment  for  the  benefit  of  creditors  fraudulent,  it  is  compe- 
tent to  show  the  declarations  of  the  assignor,  made  after  the 
assignment  was  delivered,  but  before  the  schedules  were  made  out 
and  attached,  and  while  the  assignor  was  engaged  in  preparing 
them.^ 

§  41.  To  show  that  the  sale  of  a  stock  was  made  in  the  regular 
course  of  legitimate  business,  bond  fide^  and  not  in  fraud  of  credi- 
tors, it  is  competent  to  prove  previous  declarations  of  the  seller 
to  the  witness  of  his  desire  to  sell  out> 

§  42.  An  insolvent  debtor's  statement  of  the  terms  of  a  previous 
agreement,  under  which  certain  machinery  was  put  into  the  build- 
ing of  another,  are  inadmissible,  to  show  that  a  subsequent  sale 
of  the  machinery  to  the  owner  of  the  building  was  made  in  good 
faith.^  So  the  statements  of  an  insolvent  debtor,  whether  made 
bef6re  or  after  a  sale  alleged  to  be  fraudulent,  as  to  the  value  of 
the  property,  and  of  his  other  property,  are  inadmissible  against 
his  assignee  in  insolvency,  to  show  that  the  sale  was  in  good 
faith.« 

§  43.  Where  it  is  stipulated,  in  a  deed  of  trust,  that  the  grantor 
may  remain  in  possession  until  the  debt  secured  shall  become 
due,  when,  if  not  paid,  the  trustee  shall  have  the  right  to  take 
possession  and  sell ;  and  the  grantor  continues  in  possession,  and 
sells  the  goods  conveyed  in  the  usual  course  of  business :  in  a 
suit  by  attachment  against  the   grantor  by  a  creditor,  on  tbe 


1  Short  V.  Tinsley,  1  Met.  (Ky.)  397. 
3  Ewing  V.  Gray,  12  Ind.  64. 
>  Wyckoff  V,  Carr,  8  Mich.  44. 


*  Heywood  v.  Reed,  4  Gray,  574. 
6  Ibid. 

•  Ibid. 


(a)  In  late  cases  the  distinction  is  made,  tion  of  the  sale,  or  if  the  Tendee  M  no* 

that,  in  favor  of  an  execatioa  creditor,  the  tice  of  the  fraudulent  intention.    Gtlingb^r 

declarations  of  a  vendor  are  competent  to  v,  Williamson,  23  Cal.  331 ;  Gregoiy  r. 

prove   fraud    against    himself,    and    also  Frothingham,  1  Kcva.  253. 
against  Uie  vendee,  if  made  before  comple- 
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ground  of  a  fraudulent  conveyance,  the  declaration  of  the  cestui 
que  trusty  he  not  being  a  party  to  the  suit,  and  a  competent  wit- 
ness for  either  of  the  parties,  made  in  the  absence  of  the  grantor, 
tliat  the  grantor  had  a  right  to  sell  the  goods  conveyed  in  the 
deed  in  the  ordinary  course  of  business,  is  inadmissible.^ 

§  44.  In  an  action  brought  by  a  purchaser  of  chattels  against 
the  sheriif,  for  seizing  them  under  an  execution  in  favor  of  a  cred- 
itor of  the  vendor,  upon  the  ground  that  the  sale  was  merely  coU 
orable  ;  to  prove  the  good  faith  of  the  sale,  the  wife  of  the  vendor 
cannot  be  asked,  among  other  questions,  "  Did  you  hear  anything 
said  before  you  heard  the  sale  talked  of  ?  "  ^ 

$  44  a.  Another  subject,  concerning  whicli  declarations  are  fre- 
quently offered,  is  that  of  title  to  real  property, 

§  45.  In  an  action  by  A,  as  owner,  for  overflowing  lands  at  the 
time  and  for  many  years  in  the  possession  of  B ;  the  declarations 
of  B,  while  in  possession,  are  inadmissible  for  A,  to  prove  that  B 
was  a  tenant  for  life  in  right  of  his  wife,  and  A  the  remainder-man.^ 
So  the  declarations  of  a  person  deceased,  made  while  living  on 
land,  that  he  had  an  estate  in  fee  therein,  are  not  admissible  evi- 
dence for  one  claiming  under  him.^  So,  in  ejectment,  the  admis- 
sions of  an  occupant  are  incompetent,  unless  there  be  some  privity 
between  him  and  the  defendant ;  and  even  then,  if  he  can  be  called 
as  a  witness.^  So  in  an  action  for  trespass  on  land,  the  declarations 
of  a  person,  who  formerly  occupied  it  under  a  bond  for  a  deed  from 
the  defendant,  that  he  did  not  own  the  land,  are  inadmissible,  if 
he  has  not  been  called  as  a  witness,  and  no  evidence  introduced 
that  he  ever  did  own  the  land.^  So  it  is  incompetent  for  a  de- 
fendant in  ejectment  to  show,  by  the  declarations  of  his  ancestor, 
the  circumstances  of  his  previous  possession  ;  though  he  may  thus 
show  how  and  what  he  claimed  at  the  time  of  his  speaking.^ 

§  46.  But  the  declarations  of  an  occupant  under  a  bond  for  a 
deed  are  evidence  of  the  boundaries  of  the  land  against  a  stranger, 
in  favor  of  one  who  afterwards  takes  an  assignment  of  the  bond 
and  a  deed  from  the  obligor.^  So  where  an  adverse  possession  of 
twenty  years  is  claimed  by  the  tenant,  it  is  competent  to  show  by 
contemporaneous  declarations  of  those  whose  possession  is  relied 

1  Reed  v.  Pdletier,  38  Mis.  173.  *  Hanley  v.  Erekine,  19  Ul.  265. 

s  Salmon  v.  Oraer,  5  Daer,  511.  ^  Niles  v.  Patch,  13  Gray,  954. 

•  Wfinllaw  V.  Hammond,  9  Rich.  454.  ^  Hood  v.  Hood,  2  Grant,  229. 

«  Wataon  v.  Bissell,  27  Mis.  220.  «  Niles  v.  Patch,  13  Gray,  254. 
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upon,  and  by  their  payment  of  rent  to  the  demandant's  predeces- 
sor, and,  if  the  possession  relied  upon  is  traced  through  execu- 
tors who  held  for  the  benefit  of  heirs,  by  the  admissions  of  the 
heirs,  that  tha  possession  was  not  adverse.^  But  such  declarations 
must  be  ante  litem  motam,^  So  the  declarations  of  one  in  posses- 
sion of  land,  in  disparagement  of  his  own  title,  are  admissible  in  evi- 
dence against  him  and  those  claiming  under  him  ;  though  declara- 
tions in  favor  of  his  own  title,  or  made  after  a  sale,  are  inadmissible;' 
upon  the  ground  that  such  (former)  declaration  gives  charactor  to 
the  possession.^  So  declarations  of  a  former  owner  of  land,  made 
during  his  ownership,  and  tending  to  prove  a  right  of  way  over  it, 
are  competent  evidence  against  the  present  owner ;  though  those 
tending  to  disprove  the  right  of  way  are  incompetent  in  his  favor.^ 
So  declarations  of  a  grantor  before  the  grant,  to  the  effect  that  he 
had  previously  sold  the  land  to  another,  are  admissible  against 
tlie  grantee  and  all  who  claim  under  him.^  So  the  declarations 
of  one  in  relation  to  the  boundary  of  land  he  once  owned  are  held 
competent  evidence  J  (a) 

§  47.  As  we  have  already  intimated,  an  act  may  generally  be 
proved  as  an  admission  against  the  party  doing  such  act.^  Thus 
in  an  action  brought  for  an  assault,  by  one  woman  against  another, 
the  two  living  in  different  parts  of  the  same  house ;  the  defence 
being  set  up,  of  an  accidental  collision,  evidence  is  competent  for 
the  plaintiff,  that,  although  she  was  several  days  confined  to 
her  bed  from  the  effects  of  the  injury,  and  under  the  care  of  a 
physician,  the  defendant  did  not  visit  her,  or  show  her  any  atten- 
tion or  sympathy.®  And  the  acts  of  an  agent  will  bind  the  prin- 
cipal. Thus  a  ship-owner  may  be  held  liable  for  all  acts  of  the 
alleged  master,  done  in  the  ordinary  scope  of  his  employment,  by 

• 

1  Hale  V,  SiUoway,  I  Allen.  21.  *  Blake  v.  Everett,  1  Allen,  248. 

>  Leger  v.  Doyle,  1 1  Rich.  109.  ^  Dickenon  v.  Chrisman,  28  Mis.  134. 

*  Osgood  V.  Coates,  1  Allen,  77  ;  Canler        ^  Dawson  v.  Mills,  32  Penn.  302. 

V.  Fite,  6  Jones,  424 ;  Ferguson  v,  Staner,  '  Warner  r.  Scott,  41  Penn.  274.  See 
83  Penn.  411.  Bradley  v.  Pike,  34  Verm.  215. 

*  Fellows  V.  Fellows,  37  N.  H.  75.  >  State  v.  Alford,  31  Conn.  40. 

(a)  One  boundary  in  a  deed  was  de-  ously  across  the  interval,  so  as  to  ipclnde 

scribed    as    running   from   a  montiroent,  less  land  than  a  straight  continuation  of 

"  thence  in  said  wall  as  it  now  stands,"  to  the  wall  would  have  included,  was  the  true 

another  monument.      The  wall  extended  boundary,  declarations  as  to  the  fence,  made 

from  each  monument  straight  towards  the  by  the  grantee  upon  the  land  soon  after  the 

other,  but  with  an  interval  of  several  rods  delivery  of  the  deed,  and  even  nine  yean 

in  the  middle.    Held,  for  the  purpose  of  after,  were  admissible.    Davis  v.  Shermao, 

showing  that  a  wooden  fence,  built  circuit-  7  Gray,  291. 
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evidence  of  his  haying  actual  command  of  the  ship.^  So  the  acts 
of  an  agent,  in  perpetrating  a  fraud  under  instructions  from  his 
principal,  are  admissible  against  the  principal.^ 

§  48.  The  acts  of  a  party  are  sometimes  received  in  his  own 
favor.  Thus,  in  an  action  against  a  sheriff  for  carrying  away  the 
plaintiff's-  property  as  another's,  it  is  competent  for  the  plaintiff 
to  show  acts  of  ownership,  and  tending  to  prove  possession.^  So 
in  an  action  by  a  consignee  of  goods  against  a  carrier  for  failing 
to  deliver  them,  the  fact  that  the  plaintiff,  after  the  goods  should 
have  been  delivered,  made  inquiries  for  them  of  the  carrier,  is 
admissible  in  evidence  of  the  loss.^  But,  in  an  action  for  money 
lost  at  play  by  a  clerk  of  the  plaintiff,  he  cannot  prove,  that  the 
clerk  omitted  to  enter  money  collected  for  him  in  the  clerk's 
collection-book,  by  such  book.^ 

§  49.  In  general,  written  documents,  as  mere  declarations,  are 
regarded  as  only  hearsay,  and  on  that  ground  inadmissible  in 
evidence. 

§  50.  In  an  action  of  trespass  for  placing  rocks  and  rubbish  on 
the  plaintiff's  land,  the  boundaries  being  in  dispute ;  a  photo- 
graph of  the  land,  offered  merely  as  a  ^^  chalk  representation," 
and  not  verified  by  the  oath  of  the  artist,  though  other  parties 
testify  to  its  correctness,  is  not  of  course  admissible  in  evidence, 
but  its  admission  is  a  question  of  discretion.^ 

§  51.  A  deed  or  bill  of  sale  is  competent  evidence,  though  it 
does  not  show  the  identity  between  the  property  mentioned 
therein  and  that  sued  for ;  because  the  identity  must  be  shown 
by  other  proof.^ 

§  52.  And  different  rules  apply  to  documents'of  an  official  char- 
acter, from  those  which  govern  the  admission  or  exclusion  of  other 
writings.  Thus,  where  a  sheriff  justifies  the  taking  of  personal 
property  under  a  writ,  the  writ  and  return  must  be  given  in 
evidence ;  or,  if  it  has  not  been  returned,  proof  must  be  made 
that  the  property  was  taken  under  it.^  So  in  an  action  of  trespass 
for  breaking  a  close  and  carrying  off  liquors,  where  the  defence 
is  justification  under  a  warrant  issued  by  a  justice,  under  the  act 
for  prevention  of  the  illegal  sale  of  liquors,  the  record  of  the 

1  Storj  on  Agency,  §  116-123 ;  2  Gtreenl.  *  Comer  r.  Pendleton,  S  Md.  337. 

£▼.  48,  §64.  *  HoUenbeck  v,  Rowley,  8  Alien,  473. 

*  Lnnday  v.  Thomas,  26  Geo.  587.  ^  Sadler  v.  Anderson,  17  Tex.  245. 

*  Fitch  V.  Brockman,  3  Cal.  348.  "  Glascock  r.  Nare,  15  Ind.  457. 

*  Ingledew  v.  Northern,  &c.  7  Graj,  86. 
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warrant  and  of  the  proceedings  before  the  justice  is  competent 
evidence.^  So  in  an  action  by  the  assignee  of  an  insolyent  debtor 
against  an  oflScer,  to  recover  the  value  of  property  attached  and 
sold  by  him  on  mesne  process  a^aiiist  the  debtor,  the  defendant, 
after  proving  a  demand  upon  him  for  the  property  by  a  mort- 
gagee thereof,  may  give  in  evidence  a  writ  subsequently  sued 
out  against  him  by  the  mortgagee,  containing  a  bill  of  particulars 
of  the  property,  for  the  purpose  of  showing  that  the  mortgagee 
was  still  insisting  on  his  rights.^  So  in  an  action  against  the 
assignee  of  an  insolvent  debtor,  by  one  claiming  under  a  convey- 
ance alleged  to  be  void  as  a  preference  made  by  the  debtor  within 
six  months  of  the '  commencement  of  the  proceedings  in  insol- 
vency, the  record  of  the  proceedings  is  admissible  in  evidence  for 
the  defendant,  for  the  purpose  of  proving  the  time  of  the  com- 
mencement of  proceedings.^  So  it  has  been  held  (though  since 
questipned),  that  the  schedule,  proofs,  and  list  of  debts  in  in- 
solvency are  competent  evidence  to  prove  the  debtor's  insol- 
vency, in  an  action  brought  by  his  assignee  to  recover  property 
alleged  to  have  been  fraudulently  convoyed.*  So  letters  of  ad- 
ministration are  competent  evidence  of  the  due  appointment  of 
the  administrator,  where  a  title  to  real  estate  is  set  up  under  an 
administrator's  deed.*^  So,  for  the  purpose  of  proving  that  the 
defendant  has  fraudulently  conveyed  his  real  estate  to  third 
persons,  copies  of  the  deeds  thereof  from  the  registry  are  admis- 
sible, as  the  originals  are  not  presumed  to  be  in  the  possession  of 
either  party  to  the  suit.^  So  where,  in  an  action  for  real  estate, 
the  defendants  claim  title,  in  support  thereof  they  may  offer  a 
record  of  proceedings,  under  a  petition  by  the  administrator  of 
the  plaintiff's  father,  against  the  widow  and  heirs,  to  sell  lands; 
and  it  appearing,  by  the  record,  that  it  was  shown  "  to  the  court, 
that  due  notice  had  been  given  to  the  defendants,"  the  plaintiff, 
an  heir,  cannot  oppose  the  record,  by  evidence  that  he  had  never 
been  served  with  process  in  such  proceeding,  nor  appeared,  and 
that  the  court  had  therefore  no  jurisdiction  as  to  him.'  So, 
in  ejectment,  the  plaintiff,  claiming  under  execution  sale,  may 
offer  in  evidence,  to  prove  the  judgment,  the  journal  entry,  the 

1  Plammer  v,  Harbut,  5  Clarke  (Iowa),        *  Heywood  v.  Reed,  ib.  574. 
308.  6  Remick  v.  Batterfield,  11  Fost  70. 

*  Caverly  c.  Gray,  7  Gray,  216.  •  Blanchard  v.  Young,  11  Cash.  341. 

*  Bartlett  v.  Decreet,  4  Gray,  111.  .7  Richards  t;.  Skiff,  8  Ohio  (N.  S.),  586. 
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execution  issued  for  the  debt,  with  the  indorsement  thereon,  and 
the  files  in  the  case,  showing  a  declaration,  plea,  &c.,  the  writ  of 
error  by  the  defendant,  and  return  thereto,  being  a  transcript  of 
the  judgment-record  and  proceedings  in  the  Supreme  Court, 
where  judgment  was  affirmed.  And  where  the  journal  entry  is 
defectiye,  the  former  record,  signed  by  the  clerk  and  judge  of  the 
Circuit  Court,  and  sent  up  to  the  Supreme  Court  in  return  to  the 
writ  of  error,  is  evidence  both  of  the  judgment  and  record  of  the 
Circuit  Court.^  So  in  an  action  for  injuries  sustained  from  a 
defect  in  a  highway ;  to  prove  the  existence  of  the  highway,  the 
plaintiff  introduced  a  book  of  records,  kept  by  the  town-clerk, 
showing  a  record  of  the  original  application  to  the  selectmen  for 
the  laying  out,  the  order  of  notice  thereon,  and  the  return  of  the 
laying  out,  signed  by  two  of  the  selectmen,  which  record  had 
been  duly  entered  in  the  book  by  the  town-clerk  for  the  year 
when  the  highway  was  laid  out,  but  was  not  certified  or  attested 
by  him,  in  his  official  capacity,  as  a  true  copy  of  the  original 
record.  It  appearing,  that  the  original  record  was  burned  by  acci- 
dent ;  that  the  highway  was  laid  out  within  twenty  years ;  and  that 
the  town-clerk  was  dead  at  the  time  of  trial :  held,  that  there 
was  competent  secondary  evidence,  upon  which  a  jury  might 
properly  find  a  legal  laying  out  of  the  highway.' 

§  58.  Declarations  are  sometimes  objected  to  on  the  ground  of 
irrelevancy.  Thus,  that  two  persons,  not  agents  of,  nor  authorized 
by,  the  plaintiff  in  a  suit  to  recover  land  upon  which  the  defend- 
ants erected  their  wall,  said  to  the  defendants^  agents,  when  dig- 
ging, that  tliey  were  on  the  plaintiff's  land,  is  irrelevant,  and  not 
admissible  in  evidence  for  the  plaintiff.^  So,  in  an  action  under 
New  York  Sts.  1847  and  1849,  for  negligence  resulting  in  death, 
the  negotiations  of  the  plaintiff  with  the  defendant,  with  refer- 
ence to  a  settlement,  are  not  admissible,  for  the  purpose  of  showing 
the  harsh  and  oppressive  conduct  of  the  defendant  in  resisting  the 
claim ;  his  liability  to  pay  some  damages  not  having  been  denied.^ 
Bat  in  some  cases  evidence  is  competent,  though  not  directly 
relevant ;  its  weight  and  effect  being  for  the  jury.  Thus,  in  an 
action  against  one  for  instigating  his  slave  to  burn  the  plaintiff's 
house,  evidence  that,  a  few  weeks  after  the  burning,  his  brother- 

1  Emery  v.  Whitwell,  6  Mich.  474.  *  Carroll  t;.  Oranite,  &c.  11  Md.  399. 

*  Hall  V,  Manchester,  40  N.  H.  410.  See       *  Green  i;.  Hndson,  &c.  32  Barb.  25. 
Bebee  v.  Scheldt,  13  Ohio  Sf.  406. 
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in-law's  house  was  burned  by  an  incendiary,  taken  in  connection 
with  the  fact,  that,  a  week  after,  the  defendant  was  heard  to  say 
to  the  slave,  "  That's  right,  damn  *em,  burn  'em  up ; "  is  proper 
for  the  jury ;  they  are  to  consider,  but  with  great  caution,  jbat 
the  defendant  meant  and  referred  to.^ 

1  Bell  v.  Troy,  35  Ala.  184. 


CH.  lY.]  BES  INTER  ALIOS  ACTA.  889 


CHAPTER   IV. 

"BES  INTEB  ALIOS  ACTA." 

1.  General  mie.  22.  Oaestions  of  <tme. 

%.  Exceptions  —  fraad,  neglect,  illegality  24.  Lridence  ot  rtjmUUion. 

12.  Actions  against  towns,  raiiroiads,  &c.  26.  Evidence  as  to  yalue  and  amount 

17.  Ix\jnriei  caused  by  gas.  84.  Motive,  intent,  malice. 

§  1.  In  general,  evidence  must  strictly  relate  to  the  matter  in 
controversy,  and  to  the  acts  and  declarations  of  the  parties  to  the 
suit.  ^'  Neither  the  declarations,  nor  any  other  acts  of  those  who 
are  mere  strangers,  or,  as  it  is  usually  termed,  any  "  res  inter 
alios  actay^  is  admissible  in  evidence  against  any  one,  as  afford- 
ing a  presumption  against  him  in  the  way  of  admission,  or  other- 
wise ...  It  would  be  contrary  to  the  first  and  most  obvious 
principles  of  justice,  that  any  one  should  be  bound  by  the  acts, 
or  concluded  by  the  declarations  or  assertions  of  others,  to  which 
he  was  nowise  privy."  ^  In  a  late  case,  evidence  of  this  nature  is 
referred  to  as  "  testimony  concerning  collateral  facts,  which  fur- 
nished no  legal  presumption  as  to  the  principal  facts  in  dispute, 
and  which  the  defendants  were  not  bound  to  be  prepared  to 
meet."  ^  (a) 

§  2.  To  this  general  rule,  however,  there  are  some  exceptions. 
Prominent  among  these  is  the  case  of  alleged  fraud.  Where  the 
actual  bond  fide  intention  of  parties  is  in  question,  whatever  is 
directly  calculated  to  throw  light  upon  their  probable  motives,  or 

1  I  Stark.  Ev.  49,  <  82.    See  3  ib.  1299.    6  Cush.  398.    See  Hall  v.  Goodson,  32 
*  Per  Metcalf,  J.,  Collina  v.  Dorchester,    Ala.  277. 

(a)  In  a  suit  to  recover  the  value  of  a  alioa  acta"  Ford  v.  Simmons,  13  La.  An. 
slave  from  the  person  hiring  him,  on  the  387.  In  an  action  for  obstructing  a  mill- 
ground  that  the  slave  was  killed  on  the  race  by  discharging  cobs  from  a  shell- 
premises,  and  while  in  the  possession,  of  ing-machine  into  it,  evidence  of  the  natural 
the  person  so  hiring,  and  that  ho  refuses  to  conscouence  of  the  acts,  in  combination 
account  for  his  death ;  held,  the  coroner's  with  the  known  action  of  the  current  of  the 
inquest  over  the  body  of  the  slave  was  in-  race,  is  inadmissible.  Panton  v.  Norton,  18 
admissible  as  evidence,  being  "  res  inter  111.  496. 
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to  illustrate  their  existing  relations  and  the  feelings  likely  to  in- 
fluence their  action,  is  competent  for  the  consideration  of  the 
jury.^  ^^  The  transactions  must  be  so  connected  in  point  of  time, 
and  so  similar  in  their  other  relations,  that  the  same  motive  may 
reasonably  be  imputed  to  them  all.  It  is  not  necessary,  howcTer 
that  the  means  of  accomplishing  each  fraud  should  be  the  same."' 
Hence,  to  show  the  fraudulent  intent  of  a  transaction,  evidence 
of  previous  and  subsequent  acts  is  admissible.^  Thus,  in  an  ac- 
tion for  deceit  in  a  sale,  other  representations  made  by  the  defend- 
ant at  the  time  of  making  those  set  forth  in  the  declaration,  and 
respecting  the  same  subject-matter,  are  admissible  in  evidence, 
for  the  purpose  of  enabling  the  jury  to  judge  more  accurately 
of  the  meaning  of  the  words  relied  upon  to  sustain  the  action.^ 
So,  in  a  suit  in  chancery,  the  petitioners  claimed,  that  the  re- 
spondents had  combined  to  defraud  them  in  the  sale  of  a  tract  of 
land  in  Virginia,  as  containing  gold  when  it  contained  none,  and 
that  B,  one  of  the  respondents,  at  different  times  when  the  peti- 
tioners were  about  to  examine  the  tract,  had  mingled  gold-dust 
with  the  soil  in  particular  places,  and  then  caused  them  to  exam- 
ine the  soil  in  those  places  and  find  the  gold.  As  a  part  of  tlie 
evidence  going  to  establish  this  fact,  they  offered  an  accountrbook 
kept  at  a  neighboring  mine,  containing  entries  of  sales  of  gold- 
dust  to  B  just  before  the  times  when  they  made  the  examinations, 
for  the  purpose  of  showing  that  B  had  gold-dust  in  his  possession 
at  those  times.  The  book  was  regularly  kept,  and  the  derk  who 
made  the  entries  was  dead.  Held,  as  a  part  of  the  chain  of 
evidence  going  to  establish  the  fact  in  question,  it  was  proper  for 
the  petitioners  to  show  that  B  had  gold-dust  in  his  possession  at 
the  times  in  question,  that  evidence  of  the  sales  to  him  at  the  neigb- 
boring  mine  was  pertinent  to  prove  this  fact,  and  that  the  entries 
in  the  book  were  admissible  in  proof  of  the  sales ;  aJso,  that  the 
declarations  of  such  clerk,  made  a  long  time  after  the  entries 
were  made,  were  not  admissible  for  the  purpose  of  impeaching  the 
correctness  of  the  entries.^  So,  on  a  motion  to  vacate  an  order 
of  arrest  granted  on  the  ground  of  fraud,  evidence  of  other  con- 
current irauds  is  admissible  to  show  the  intent.  ^*  It  was  not  a 

1  Blodeett,  &c.  r.  Fanner,  41  N.  H.  398.  20  Md.  96  ;  Craiff  v.  Ward,  36  Barb.  377; 

*  Per  Comfitock,  J.,  18  N.  Y.  589.  Hpxie  v.  Home,  &c.  32  Conn.  2S. 

•  Butler  r.  Collins,  12  Cal.  457.     See  »  Pedrickt?.  Porter,  5  Allen,  824. 
French  v.  White,  5  Diier,  254 ;  Staaf)er  v.  *  Asbmead  p.  Colbj,  26  Coon.  287. 
Yoong,  39  Penn.  455;   Curti^  v.  Moore, 
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chai-ge  of  a  new  fraud,  but  was  corroborating  evidence  of  the 
fraudulent  intent  already  charged*  It  was  evidently  known  to  the 
defendant.  ...  He  should  have  anticipated  the  disclosure,  at  the 
hearing,  of  so  important  a  fact,  and  have  been  prepared  to  meet 
it  in  advance.''  ^ 

§  3.  There  are  many  cases,  however,  where  evidence  of  this 
nature  has  been  held  not  admissible.^  And  though,  in  questions 
of  fraud,  great  latitude  is  given  to  the  admission  in  evidence  of 
collateral  facts  tending  to  prove  the  fraud,  yet  those  facts  must 
be  proved,  precisely  as  in  other  cases.^ 

§  4.  In  an  action  to  recover  possession  of  property,  upon  the 
.  i  sue  whether  the  title  passed  by  delivery  to  the  defendant,  who 
failed  soon  afterwards,  evidence  of  other  purchases  made  by  him 
at  about  that  time,  for  which  he  also  failed  to  pay,  is  inadmissi- 
ble, there  being  no  proof  of  fraud. ^  So  on  trial  of  an  issue 
whether  a  bank-bill,  inclosed  and  mailed  to  a  party  at  A,  was 
r-ieived  by  him;  evidence  is  not  admissible,  that  there  were 
found  secreted  in  the  house,  occupied  at  that  time  by  the  mail- 
carrier,  over  whose  route  the  letter  might  have  come,  various 
opened  letters  directed  to  persons  in  A.^  So  in  an  action  by  a 
vendor  to  recover  the  goods  from  the  buyer  for  his  fraudulent 
representations;  the  plaintifif  cannot  prove  that  the  defendant 
said  he  did  not  intend  to  buy  more  goods  of  other  parties,  because 
they  refused  to  trust  him  without  security.® 

§  5.  In  an  action  to  set  aside  as  fraudulent  against  creditors  a 
sale  made  by  A  &  company  in  August ;  evidence  is  competent 
of  an  assignment  made  by  A  to  his  son  in  the  previous  May,  after 
the  compapy  had  become  embarrassed,  and  appearing  to  be  part 
of  a  general  plan  of  A  to  put  his  property  out  of  the  reach  of  his 
creditors ;  also  of  the  consideration  and  mode  of  payment  there- 
for. But  not  that  notes  given  by  purchasers  at  the  alleged  fraud- 
iilent  sale  had  been  paid  since  the  commencement  of  the  suit. 
Such  '*  payment  •  .  .  could  not  change  the  character  of  the 
transaction.  The  defendants  cannot  make  evidence  to  purge  the 
fraud  at  so  late  a  period."  ^ 

§  6.  Upon  inquiry  whether  a  vendee  procured  the  sale  of  the 

I  Ballard  r.  Fuller,  32  Barb.  68 ;  per  *  Pike  v.  Crehore,  40  Maine,  503. 

Leonard,  J.,  ib.  72.  •  Murfey  v.  Bhice,  23  Barb.  561. 

*  See  Mnrfey  t^.  Brace,  23  Borb.  561.  ^  An^rave   i\  Stone,  45  Barb.  35;  per 

*  Doaglass  v.  Mitchell,  35  Penn.  440.  Leonard,  J.,  ib.  36. 

*  Dnrbrow  v.  McDonald,  5  Bosw.  130. 
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goods  through  fraud,  evidence  is  admissible,  of  purchases  made 
hj  him  at  or  about  the  same  time,  involving  similar  frauds,  and 
also  of  contemporaneous  sales  procured  by  affirmative  representa- 
tions of  his  solvency,  though  the  issue  is  on  fraudulent  conceal 
ments  of  facts  material  to  his  credit ;  but  not  statements  made  to 
a  creditor  whose  claim  was  not  due,  for  the  purpose  of  quieting 
his  alarm  about  his  security,  accompanied  by  an  offer  to  retam 
the  goods,  which  offer  was  declined  in  consequence  of  the  state- 
ments.^ 

§  7.  For  the  purpose  of  proving  that  a  party  would  not  have 
been  likely  honestly  to  have  the  amount  of  money  shown  to  be  in 
his  possession,  and  as  tending  to  confirm  other  evidence  of  dis- 
honesty, in  appropriating  the  money  of  his  employer ;  evidence  is 
admissible  to  show  that  he  has  for  several  years  been  living  at  a 
rate  of  expenditure  far  beyond  his  apparent  means.^  So,  in  a  suit 
by  an  assignee,  for  property  alleged  to  have  been  conveyed  in 
fraud  of  the  insolvent  law,  evidence  that  the  debtor  had  expen- 
sive habits,  and  was  inattentive  to  business,  and  that  these  facts 
were  known  to  the  defendant,  and  of  the  debtor's  general  reputa- 
tion as  to  insolvency,  is  competent,  for  the  purpose  of  proving 
that  the  defendant  had  reasonable  cause  to  believe  the  debtor 
insolvent.  *^A11  experience  shows  that  such  courses  ...  are 
commonly,  if  not  inevitably,  destined  to  end  in  failure  and  bank- 
ruptcy. .  .  •  The  conduct  of  a  party  and  his  habits  —  whether 
of  frugality  or  of  extravagance  in  his  expenditures  —  are  among 
the  first  things  which  men  of  ordinary  care  and  prudence  usuallj 
consider  in  forming  a  judgment  respecting  his  pecuniary  credit 
and  responsibility."  * 

§  8.  Evidence  is  admissible,  in  a  suit  against  a  mandatary,  for 
the  loss  of  personal  property  entrusted  to  him  and  alleged  by  him 
to  have  been  lost,  of  his  pecuniary  circumstances,  and  of  his  good 
character  before  the  alleged  loss,  in  rebuttal  of  testimony  that  he 
was  seen  in  possession  of  property,  buying  and  selling,  &o.,  subse- 
quent to  such  loss.^ 

§  9.  In  an  action  against  a  postmaster  for  negligence,  by  means 
of  which  a  money-letter,  addressed  to  the  plaintiff,  and  proved  to 
have  reached  his  office,  was  there  lost ;  evidence  of  the  exposed 

1  Hall  r.  Naylor,  18  N.  Y.  (4  Smith)        ■  SimpBon  p.  Carleton,  1  Allco,  IW; 
5S8.  per  Merrick,  J.,  ib.  118. 

^  Hackett  v.  King,  S  Allen,  144.  *  McKabb  v.  Lockhait,  18  Geo.  495. 
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manner  in  which  the  office  was  kept  is  admissible.  ^^  If  the  post- 
master had  kept  his  office  in  the  street,  or  left  it  open  at  nights 
in  his  absence  ...  it  might  reasonably  be  inferred  that  the  loss 
was  caused  by  such  exposure."^ 

§  10.  In  an  action  against  a  carrier  for  delay  in  carrying  pota- 
toes, whereby  they  were  frozen,  evidence  is  admissible,  tliat  the 
witness  saw  them  in  the  consignee's  warehouse,  and  as  to  their 
condition  a  week  or  more  after  shipment.' 

§  11.  Where  the  defence  to  a  promissory  note  is,  that  it  was 
given  for  liquors,  to  be  resold,  as  the  plaintiff  knew,  and  aided  in 
effecting,  in  violation  of  law ;  bills  for  liquors  previously  sold  by 
the  plaintiff  to  the  defendant,  though  not  shown  to  be  the.  liquors 
which  were  the  consideration  of  the  note  in  surt,  are  admissible 
in  evidence,  to  show  tlie  course  of  dealing  between  the  parties, 
in  connection  with  the  plaintiff's  knowledge  that  the  defendant 
was  a  dealer  in  liquors.^ 

§  12.  Questions  of  this  nature  have  often  arisen,  in  actions 
against  towns  and  railroad  corporations,  for  injuries  arising  from 
their  alleged  negligence  in  the  maintenance  or  management  of 
their  roads,  (a) 

§  13.  lu  an  action  against  a  turnpike  company  for  an  accident 
caused  by  not  keeping  their  road  in  repair,  evidence  is  competent 
of  its  condition  in  other  places  in  the  vicinity.*  "  One  of  the 
issues  .  •  •  was  upon  the  condition  of  the  road.  Had  the  defend- 
ant negligently  suffered  it  to  become  broken  and  indented  with 
ruts  and  fissures,  or  was  the  fissure  where  the  horse  was  injured  a 
mere  accidental  indentation  recently  made,  and  which  the  defend- 
ant had  no  opportunity  to  fill  up  and  repair  ?  .  .  .  Upon  the  ques- 
tion of  the  omission  of  the  defendant  to  keep  (the  road)  in  repair, 
it  was  proper  and  right  to  show  its  condition  elsewhere  in  the 
vicinity."^  So  in  an  action  against  a  town  for  injuries  attributed 
to  the  insufficiency  of  a  highway ;  evidence  of  the  effect  on  car- 

1  Tord  V,  Parker,  4  Ohio  (N.  S.),  576;  *  Cox ».  Westchester  TniUpike,  33  Barb. 

per  Kennon,  J.,  ib.  582.  414. 

3  Cartis  v.  Chicago,  &c.  18  Wis.  312.  *  Per  Brown,  J.,  33  Barb.  418. 
>  Habbell  v.  Flint,  13  Gray,  277. 

(a )  The  cases  upon  this  subject  are  not  scire  facias,  on  the  ground  ot  neglect  in  re- 

wfaolly  reconcilable.     For  an  interesting  lation  to  a  road,  and  the  competency  of 

and  important  case,  involrinp;  the  question  eridenceto  sustain  the  complaint;  see  rres. 

of  statatory  forfeiture  by  the  process  of  &c.  v.  State,  19  Md.  241. 
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riages,  driven  by  other  persons  than  the  plaintiflF,  over  the  same 
road,  has  a  tendency  to  show  its  fitness  or  unfitness  for  public 
travel,  and  is  therefore  competent,  whether  such  carriages  are  like 
that  driven  by  the  plaintiff  or  not,  and  without  evidence  as  to  the 
speed  or  care  with  which  they  were  driven.  "  All  these  effects 
produced  in  going  over  the  road  were  in  the  nature  of  experi- 
ments, to  show  the  actual  condition  of  the  road  at  the  time,  and 
whether  it  was  safe  or  unsafe.  •  The  more  minutely  and  clearly 
each  one  was  understood  by  the  jury,  the  rate  and  manner  of  the 
driving,  the  kind  of  the  carriage  used,  and  the  exact  effect  pro- 
duced upon  it,  the  more  valuable  would  the  evidence  become,  but 
neither  party  could  make  such  evidence  improper  by  omitting  in- 
quiries  that  would  elicit  all  these  particulars."  ^  So  it  is  proper  to 
show  that  a  railroad  crossing  was  in  an  improper  condition  at  the 
time  of  an  accident,  by  proof  of  its  condition  immediately  after, 
where  there  is  no  pretence  of  change.^  But  in  determining  the 
sujQiciency  of  a  road,  the  practice  of  other  towns  is  not  admissible 
in  evidence.^  Nor,  in  an  action  against  a  railroad  for  negligent 
management  of  their  locomotive,  evidence  of  specific  acts  of 
negligence  of  the  engineer  on  other  occasions,  previous  and  sub- 
sequent. "  It  would  not  only  lead  to  collateral  inquiries,  and  so 
distract  and  mislead  the  jury  from  the  true  issue ;  .  .  .  but  it  had 
no  legal  or  logical  tendency  to  prove  the  point  in  issue.  Because 
a  man  was  careless  or  negligent  of  his  duty  in  one  or  two  specified 
instances,  it  does  not  follow  that  he  was  so  at  another  time  and 
under  different  circumstances.  Collins  v,  Dorchester,  6  Cush. 
396."  *  So  in  an  action  for  an  injury  caused  by  a  defective  bridge ; 
it  is  not  competent  for  the  defendants  to  ask  the  question, 
how  the  bridge  compared  on  the  day  of  the  accident,  in  respect  to 
its  safety  and  state  of  repair,  with  other  bridges  of  like  character 
on  roads  of  like  amount  of  travel.^ 

§  14.  In  an  action  for  injury  caused  in  the  upsetting  of  an 
omnibus  by  a  defective  highway,  it  appeared  that  for  three  or 
four  rods  the  side  of  the  road  was  depressed  towards  a  ditch,  that 
the  road  was  narrow  and  the  ditch  on  its  margin,  that  the  track 
was  covered  with  ice  and  snow,  and  that  the  condition  of  the  road 

1  Kent  V.  Lincoln,  32  Verm.  591 ;  per        ■  Littleton  v,  Richardson,  52  N.  H.  59. 
Poland,  J.,  ib.  597.  *  Robinson  p.  Fitchbuig,  &c.  7  Gray, 

«  Milwaukee,  &c.  ».  Hunter,  11   Wis.    92 ;  per  Bigelow,  J.,  ib.  96. 
160.  *  Bliss  V,  Wilbraham,  8  Allen,  564. 
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was  substantially  tlie  same  for  the  whole  distance.  Held,  it  was 
not  a  valid  objection  to  evidence,  offered  by  the  plaintiff,  that,  on 
the  next  day,  and  before  any  change  in  the  road,  a  cart  was  upset 
in  the  same  manner,  within  the  limits  above  stated;  that  the 
place  was  fifteen  or  twenty  feet  from  the  place  of  the  other  acci- 
dent ;  although  perhaps  the  whole  evidence  might  have  been  ex- 
cluded, as  raising  a  collateral  issue,  if  generally  objected  to.^ 

§  15.  In  an  action  against  an  abutter  on  a  public  street,  for 
damages  received  by  falling  into  a  survault  therein,  evidence  of 
another  defect,  unconnected  with  the  plaintiff's  injury,  is  admis- 
sible as  a  description  of  the  premises,  and  as  tending  to  show  the 
nogligence  of  leaving  such  premises  unprotected.^ 

§  16.  In  an  action  for  burning  caused  by  a  dredge,  a  witness 
cannot  be  asked,  whether  he  had  ever  known  any  accident  to  hap^ 
pen  from  sparks  from  a  dredge  at  the  same  distance  from  the 
dredge.' 

§  16  a.  In  an  action  against  a  railroad  corporation  for  the«destruc- 
tion  of  property  by  fire  communicated  from  its  engine ;  if  it  is  relied 
upon  as  a  ground  of  defence,  that  no  burning  sparks  could  reach 
so  far  as  to  set  fire  to  the  property,  evidence  is  competent  to  show, 
that  the  same  engine,  using  similar  fuel,  has  emitted  burning 
sparks  which  have  fallen  at  as  great  a  distance ;  and  if  evidence 
has  been  introduced  in  defence,  to  show  that  other  similar  engines 
upon  other  roads  did  not  emit  sparks  which  would  set  fire  to  build- 
ings, evidence  is  competent  in  reply,  to  show  that  such  engines 
Upon  one  of  such  roads  have  emitted  sparks  'which  communicated 
fire.* 

§  17.  The  point  in  question  has  arisen  in  recent  cases  relating 
to  injuries  caused  by  gas. 

§  18.  In  an  action  against  a  gas  company  for  injury  caused  by 
an  escape  of  gas,  evidence  that  the  plaintiff  and  other  members  of 
his  family,  who  occupied  the  same  house,  had  been  in  good  health 
before  the  time  complained  of,  and  that  afterwards  they  all  became 
iU,  and  that  one  of  his  daughters  died,  is  competent  ^  but  evidence 
in  defence,  that  the  illness  of  the  plaintiff  and  his  family  was 
typhoid  fever ;  that  prior  occupants  of  the  same  house  had  been 
much  afflicted  with  illness  of  the  same  class ;  that  many  families 

1  Bailej  v,  Trombull,  31  Conn.  581.  *  Teall  v.  Barton^  40  Barb.  137. 

*  Grier  v-  Sampson,  27  P«nn.  183.  *  Boss  v.  BostoUi  &c.  6  AUoQi  87. 
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had  removed  from  it  on  that  account ;  that  its  location  was  lov, 
and  upon  made  land  ;  and  that  it  was  generally  regarded  and  re- 
puted to  be  unhealthy;  is  incompetent.^ 

§  18  a.  In  an  action  against  a  gas-light  company  for  an  injurf 
to  health  caused  by  an  accidental  escape  of  gas  from  a  main  pipe 
in  a  public  street,  from  which  it  passed  through  various  sewers 
and  drains  into  the  plaintiff's  cellar  and  house,  evidence  is  inad- 
missible of  the  espape  of  gas  into  other  houses  at  the  time 
alleged,  and  that  the  defendants  were  negligent  in  relation 
thereto,  before  it  has  been  shown  that  gas  came  into  the  plaintiff's 
house.  Nor  can  a  physician,  who  has  been  in  practice  for  several 
years,  but  who  has  had  no  experience  as  to  the  effects  upon  the 
health  of  breathing  illuminating  gas,  be  allowed  to  testify  thereto 
as  an  expert,  notwithstanding  his  experience  in  attending  upon 
other  persons  who,  it  is  alleged,  were  made  sick  by  breathing  gas 
from  the  same  leak.^ 

§  19.  In  an  action  against  a  gas  company  for  an  injury  to  health 
caused  by  an  escape  of  gas  from  a  main  pipe  in  the  street,  and 
thence  through  sewers  and  drains  into  the  plaintiff's  cellar  and 
house,  evidence  is  admissible,  that  all  the  other  occupants,  pre* 
viously  healthy,  became  sick ;  and  it  is  immaterial  whether  this 
arose  from  inhaling  the  gas  of  the  defendants,  or  other  gases  from 
the  sewers  and  drains  which  it  set  in  motion ;  provided  the  plain- 
tiff was,  and  the  defendants  were  not,  guilty  of  negligence.  Mr. 
Justice  Chapman  remarked,  upon  the  latter  point,  "  The  defend- 
ants' negligence  was  as  much  the  proximate  cause  of  the  injury 
as  if  their  own  gas  had  occasioned  it.  It  would  be  like  the  case 
of  a  mill-owner  who  should  negligently  suffer  his  dam  to  give 
way,  whereby  the  meadow  of  his  neighbor  below  him  is  over- 
flowed. If  the  flood  should  in  its  course  take  up  stones  and 
gravel,  and  carry  them  upon  the  meadow,  the  mill-owner  would 
bo  liable  as  well  for  the  damage  caused  by  the  stones  and  gravel 
as  for  the  damage  caused  by  the  water."  ^ 

§  20.  lu  an  action  for  injury  to  land  by  gas  from  a  copper-mill, 
evidence  is  not  admissible,  except  from  experts,  of  like  injury 
from  the  same  cause  to  neighboring  lands,  or  as  to  the  produce  of 
other  neighbormg  lands,  not  thus  affected.* 

J  Hunt  r.  Lowen,  &c.  1  Allen.  S43.  *  Lincoln  r.  Tannton,  &c,  (Mass.)  Uw 

KmcKon  r.  Lowell,  &c.  6  Allen,  146.       Reg.  Dec  1S65,  p.  125. 
Hunt  r.  Lowell,  &c.  8  AUen,  169.  172. 
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r  §  21.  Where,  iu  an  action  for  injury  to  land  by  copper  gas,  an 
expert  testifies  tiiat  he  has  obtained  copper  from  the  grass  on  such 
land,  the  defendant  may  show  in  the  same  way  that  copper  has 
been  obtained  from  grasses  not  thus  affected.^ 

§  22.  With  more  special  reference  to  the  point  of  time  ;  the 
remoteness  or  nearness  of  time  of  threats  and  declarations,  point- 
ing to  an  act  subsequently  committed,  makes  no  difference  as  to 
tbeir  competency  in  evidence.  All  the  facts,  upon  which  any 
reasonable  presumption  or  inference  can  be  founded  as  to  the 
truth  or  falsity  of  the  issue,  are  admissible  in  evidence.^ 

§  23.  In  an  action  against  a  railroad  corporation  for  an  injury 
occasioned  by  their  locomotive  engine  to  a  man  delivering  wood 
by  the  side  of  their  track,  the  plaintiff,  after  having  introduced  evi- 
dence tending  to  show  that  there  if  as,  at  the  time  of  the  accident, 
a  travelled  crossing  at  that  place,  cannot  show  that  such  a  cross- 
ing was  there  previously  to  the  accident,  and  also  at  the  time  of 
the  trial.^  Biit  in  an  action  for  breaking  the  plaintiff's  leg,  where 
evidence  of  a  second  breaking,  by  slipping  down  on  the  sidewalk, 
has  been  admitted  without  objection,  evidence  of  the  subsequent 
state  of  tlie  leg  is  admissible,  to  show  its  condition  before  and 
after  the  second  breaking,  so  that  the  jury  may  determine  for  how 
much  injury  the  defendant  is  liable.^  So  in  an  action  for  a  con- 
tinuing nuisance,  by  obstructing  or  altering  the  flow  of  water ;  evi- 
dence may  be  received  of  the  condition  of  the  premises  at  or  about 
the  time  of  the  trial,  not  for  the  purpose  of  recovering  damages 
for  injuries  sustained  after  commencement  of  the  suit,  but  of 
furnishing  the  most  precise  and  reliable  information  as  to  the 
nature  and  extent  of  the  iujiiry,  and  thus  enabling  the  jury,  by 
comparison,  to  judge  of  the  amount  of  damages  resulting  from 
the  alleged  nuisance,  prior  to  the  commencement  of  the  action.^ 

§  23  a.  Where  land  is  taken  for  a  railroad,  a  petitioner  for 
damages  may  be  asked,  on  cross-examination,  for  what  price  he 
sold  the  rest  of  the  lot,  seventeen  years  afterwards.® 

§  24.  The  same  point  is  sometimes  connected  with  evidence  of 
common  reputation.    Thus  in  trespass  qu,  clatis,  the  defendant 


'  1  Lincoln  ».  Taunton,  &c.  (Mass.)  Law  *  Wright  v.  New  York,  &c.  28  Barb. 

Bee.  Bee.  1865,  p.  125.  80. 

»  Keener  r.  Sute,  18  Geo.  194.  •  Morris,  &c.  p.  Ryerson,  3  Dutch.  457. 

•  Bobinson  v.  Fitchbnrg,  &c.  7  Graj,  92.  *  Whitman  v,  Boston,  &c.  7  Allen,  319. 
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pleaded  a  prescriptiye  right  of  common,  and  the  plaintifif  replied, 
a  prescription  in  right  of  his  messuage  to  use  the  land  for  tillage 
with  com  during  harvest,  traversing  the  defendant's  prescrip- 
tion. Many  persons  besides  the  defendant  having  a  right  of  com- 
mon there,  held,  evidence  was  admissible,  coming  from  persons 
conversant  with  the  neighborhood,  of  reputation  as  to  the  plain- 
tiflF's  right.^  Lord  EUenborough  questioned  the  competency  of 
the  evidence,  upon  general  principles,  and  independently  of  the 
established  practice  to  admit  it  with  reference  to  public  rights ; 
remarking  that  ^^  the  right  in  question  may  be  said  in  some  sense 
to  partake  of  the  nature  of  a  public  right,  ...  a  question  be- 
tween the  plaintiff  and  a  multitude  of  persons."  Mr.  Justice 
Bailey  remarks :  ^^  I  take  it  that  where  the  term  public  right  is 
used  it  does  not  mean  public  in  the  literal  sense,  but  is  synony- 
mous with  general ;  that  is,  what  concerns  a  multitude  of  per- 
sons."* So  in  a  suit  in  equity,  to  recover  damages  for  a 
nuisance  to  buildings,  arising  from  the  unlawful  erection  and 
maintenance  of  steam-engines  and  furnaces,  as  well  as  for  an 
injunction  to  prevent  their  further  continuance ;  evidence  of  tlie 
general  character  of  the  neighborhood,  of  the  various  kinds  of 
business  carried  on  there,  and  of  the  class  of  tenants  by  whom 
dwelling-houses  in  that  vicinity  are  usually  occupied,  is  compe- 
tent, upon  the  question  of  damages.  But  not  that  a  particular 
insurance  company  had  increased  the  rate  of  insurance  on  his 
houses.^ 

§  25.  We  shall  hereafter  have  occasion  to  consider,  under  the 
title  of  Damag'es^  what  facts  and  circumstances  may  be  proved  in 
the  various  forms  of  action,  as  increasing  or  diminishing  the 
amount  to  be  recovered.  In  the  present  connection,  we  may 
briefly  notice  the  question  of  valiie^  as  a  matter  of  evidence ;  re- 
marking, in  general  terms,  that  whatever  is  admissible  in  evidence 
may  affect  the  amount  of  damages ;  and,  on  the  other  hand,  that 
whatever  (and  that  only)  has  a  proper  bearing  upon  the  damages 
may  properly  be  offered  in  evidence.* 

§  25  a.  To  prove  the  value  of  land,  evidence  of  what  a  witness 


1  Weeks  V.  Sparke,  I  M.  &  S.  379.  *  See  Warf  v.  RejnoldB,  32  AU.  384; 

3  Ibid.  686, 690.  Kingsbanr  v.  Moses,  45  N.  H.  422. 

*  Call  V.  Allen,  1  Allen,  137. 
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had  offered  for  other  land,  on  the  opposite  side  of  the  street,  is 
not  competent.^ 

§  25  6.  An  estimate,  not  on  oath,  of  damages  that  would  be 
sustained  by  a  party  over  whose  land  a  railroad  was  afterwards 
laid  out,  made  by  a  committee  of  a  town,  while  a  petition  of  the 
town  for  a  change  of  the  route  of  the  railroad  was  before  the 
legislature,  and  merely  stating  those  damages  as  the  least  the 
party  would  take,  is  not  admissible  in  evidence  to  a  jury  impan- 
elled to  appraise  damages  caused  by  laying  out  the  railroad  over 
the  land,  although  suph  estimate  was  made  at  the  request  of  an 
agent  of  a  railroad  company.^ 

§  26.  In  an  action  for  breaking  and  entering  the  plaintiff's 
dose  and  tearing  down  his  unfinished  building,  he  cannot  offer 
evidence  of  what  the  building  would  have  cost  or  rented  for,  if 
finished  according  to  the  plan.^  So,  in  trespass  for  mesne  profits, 
evidence  is  not  admissible,  of  the  profits  of  a  proprietor  adjoining 
the  defendant,  to  show  how  much  was  made  by  the  defendant.^ 

§  26  a.  Under  a  declaration  for  injury,  by  building  on  the  next 
lot,  and  driving  spikes  into  the  plaintiff's  wall,  it  is  not  compe- 
tent to  show  that  the  market  value  of  the  plaintiff's  house  has 
been  lessened  by  the  fact  of  the  defendant's  erecting  the  building 
in  question.^ 

§  27.  In  an  action  for  a  personal  injury,  by  which  the  plaintiff 
is  prevented  from  following  his  usual  employment ;  he  may  offer 
in  evidence  the  amount  he  was  thus  earning  or  realizing  from 
fixed  wages,  and  may  himself  testify  what  was  his  net  income 
for  services  for  the  year  preceding  the  injury.® 

§  28.  In  trespass  for  the  taking  and  detention  of  slaves,  the 
expense  of  recovering  them  may  be  proved,  without  proof  of  its 
reasonableness  or  necessity  J 

§  29.  The  fact,  that  sales  of  patent  rights  have  been  made  in 
one  State,  is  admissible  to  show  the  value  of  the  patent  in  another 
State,  wliere  the  suit  is  brought.® 

§  30.  A  witness,  having  testified  as  to  the  value  of  a  patent  for 
a  certain  county,  may  further  testify  that  he,  though  having  no 
authority  to  sell,  had  been  offered  a  like  sum  by  an  unknown  person.^ 

1  DavM  p.  Charles,  &c  11  Cash.  506.  *  Grant  v.  Brooklyn,  41  Barb.  381. 

s  Webber  v.  Eastern,  &c.  2  Met.  147.  ^  Williams  v.  Newberry,  32  Miss.  256. 

*  Bennett  v.  Clemence,  6  Allen,  10.  •  Gatling  v.  Newell,  9  Ind.  572. 
«  Mitchell  V,  MitcheU,  10  Md.  234.  Ibid. 

*  Wilson  9.  Hinsley,  13  Md.  64. 
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§  30  a.  The  defendant  assigned  to  the  plaintiff  a  claim  upon  the 
United  States  in  payment  for  goods  sold  in  GaUfomia  just  before 
its  annexation,  but  prevented  the  plaintiff  from  collecting  such 
claim.  In  an  action  for  damages,  held,  the  plaintiff  might  show 
the  first  cost  of  the  goods  in  the  United  States,  the  expenses  of 
transportation  to  California,  the  duties  there,  and  the  usual  and 
.  proper  profits ;  also  sales  of  like  articles  for  cash  witliin  three  or 
four  months  before  and  after  the  sale,  and  a  repurchase  of  some 
of  the  goods  for  cash  by  the  plaintiff,  at  advanced  rates,  vitbm 
two  months  afterwards ;  in  connection  with  other  evidence  of  tlie 
market  value  at  that  time  and  place.^ 

§  80  b.  Where  the  price  paid  for  one  animal  was  another  animal, 
the  age,  appearance,  and  qualities  of  the  latter,  and  the  price  for 
which  it  sold,  are  competent  evidence  of  the  value  of  the  former; 
'^  upon  the  almost  axiomatic  principle,  that  things  which  axe 
equal  to  the  same  thing,  are  equal  to  one  another."  ^ 

§  31.  In  an  action  on  the  case  for  injury  to  property,  and 
especially  to  a  well,  by  rendering  the  water  impure,  all  the  cir- 
cumstances may  be  proved  and  considered ;  and,  to  ascertain  the 
damages,  the  cost  of  furnishing  water  to  the  family,  having  re- 
gard to  quality  and  quantity,  also  the  difference  in  value  of  the 
property,  owing  to  the  erection  of  gas  and  other  offensive  struct- 
ures in  its  vicinity.^ 

§  82.  Where  A  and  B  had  exchanged  lands ;.  in  a  suit  by  A  for 
false  and  fraudulent  representations  of  B,  as  to  the  quality  and 
description  of  his  land,  evidence  as  to  the  value  of  the  land  and 
the  improvements  conveyed  to  B  is  immaterial,  and  properly  ex- 
cluded.* 

§  83.  Where  the  plaintiff  delivered  to  the  defendant  gold,  to  be 
made  up  into  jewelry ;  in  an  action  for  making  and  deliveriiig 
plated  articles,  evidence  of  the  amount  of  gold  it  would  take  to 
make  them  9olid  is  irrelevant.^ 

§  84.  Similar  remarks  to  those  made  on  the  subject  of  valut 
are  also  applicable  to  that  of  tnotive,  intent  j  or  malice  ;  which  has 
a  double  connection  with  Evidence  and  Damages.  See  Book  V., 
Chap.  V. 

§  85.  In  an  action  of  trespass,  where  the  general  issue  is 

^  Eaton  V.  Melius,  7  Gray,  566.  *  Ottawa,  &c.  p.  Graham,  28  Dl.  79. 

"  Carr  v.  Moore,  41   N.  H.  131 ;  per       *  Likes  u.  Baer,  8  Clarke  (Iowa).  368. 
Fowler,  J.,  ib.  33.  »  Harris  ».  Bernard,  4  E.  D.  Smith,  195. 
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pleaded,  all  the  acts  and  circumstances  directly  connected  with 
and  attendant  upon  the  transaction  are  competent  for  either  party 
to  prove,  as  tending  to  fayor  or  rebut  the  presumption  of  malice, 
but  for  no  other  purpose.^ 

§  36.  In  trespass  qmre  clausumy  and  for  tearing  down  the  plain- 
tiff's house,  evidence,  that  the  house  was  occupied  by  lewd  fe- 
males, and  that  persons,  a  short  time  before  the  trespass,  in  visit- 
ing the  house,  passed  over  the  defendant's  land  and  left  his  bars 
down,  struck  the  defendant,  and  disturbed  a  religious  meeting  at 
his  house,  swore  at  him,  &g.  ;  is  not  admissible,  under  the  general 
issue,  to  rebut  the  presumption  of  malice,  or  in  answer  to  a  claim 
for  exemplary  damages.^ 

§  87.  In  an  action  of  trespass,  the  declarations  of  the  defendant 
at  the  time  are  evidence  to  show  the  quo  animOy  and  admissible  as 
part  of  the  res  gestcefi 

§  88.  In  trespass  guare  clausumy  where  the  malice  of  the  de- 
fendant may  be  the  ground  of  exemplary  damages,  he,  being  a 
competent  witness,  may  testify  what  his  motive  and  purpose 
were> 

§  38  a.  In  trespass  against  an  overseer  of  the  highway  for  cut- 
ting down  a  tree  therein,  evidence  of  improper  motives,  and  that 
the  act  was  done  maliciously,  is  admissible.  But  only  the  state 
of  feeling  between  the  parties  at  the  time,  not  the  cause  or  history 
of  the  quarrel.^ 


1  Ferktns  r.  Towle,  43  N.  H.  220. 

•Ibid. 

•  Emoiy  V.  CoIlingB,  1  Ear.  325. 


«  Nonis  t;.  Morril,  40  N.  H.  895. 
*  Winter  i^.  Fetenon,  4  Zabr.  524. 
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CHAPTER   V. 


PABOL    EVIDENCE. 


1.  General  mle.  6.  As  to  contractt. 

8.  In  case  of  fraud.  7,  Officer'^  rdum, 

4.  As  to  convevancu.  8.  Loss  of  writings. 

5.  In  case  of  uase,  15.  As  to  <q>pHcaiiUm  of  writings. 

§  1.  ^^  Pabol  contemporaneous  evidence  is  inadmissible  to  con- 
tradict or  vary  the  terms  of  a  valid  written  instrument;"^ 
though  it  maj  be  read  by  the  light  of  surrounding  circumstances, 
to  understand  the  intent  of  the  parties.*  "  Where  written  in- 
struments are  appointed,  either  by  the  immediate  authority  of 
law,  or  by  the  compact  of  parties,  to  be  the  permanent  reposito- 
ries and  testimonies  of  truth,  it  is  a  matter  both  of  principle  and 
of  policy  to  exclude  any  inferior  evidence  from  being  used,  either 
as  a  substitute  for  such  instruments,  or  to  contradict  or  alter 
them.  Of  principle f  because  such  instruments  are  in  their  own 
nature  and  origin  entitled  to  a  much  higher  degree  of  credit  than 
that  which  appertains  to  parol  evidence ;  of  policy,  because  it 
would  be  attended  with  great  mischief  and  inconvenience  if  those 
instruments  upon  which  men's  rights  depended  were  liable  to  be 
impeached  and  contradicted  by  loose  collateral  evidence." ' 

§  2.  Parol  evidence  to  prove  the  issuing  of  a  warrant  and  the 
arrest  of  a  person  thereon  is  incompetent,  unless  it  be  shown  that 
neither  the  warrant  nor  a  copy  of  it  can  be  produced.^ 

§  8.  Parol  evidence  is  admissible,  of  fraud  in  a  written  agree- 
ment.^ Or  to  contradict  the  terms  of  a  note,  where  it  goes  to 
establish  either  usury  or  illegality  in  the  contract.^  But  not  that  the 
writing,  at  the  time  of  its  execution,  was  agreed  to  be  a  sham,  to 
defeat  creditors,  or  for  other  purposes.^    And  in  an  action  for 

1  1  Greenl.  Et.  398,  S  275.  See  Haibold  *  Landay  v.  Thomas,   26  Geo.  537; 

v.  Easter,  44  Penn.  393.  Pierce  v.  Wilson,  34  Ala.  596. 

■  Emery  v.  Webster,  42  Maine,  204.  *  Newsome  v,  Thighen,  30  Miis.  414. 

*  3  Stark.  Et.  994.  V  Conner  v.  Carpenter,  2  Wms.  237. 

*  Hackett  v.  King,  6  Allen,  58. 


CH.    v.]  PAROL  BVIDENC3E.  '  863  ' 

deceit  in  a  sale,  the  contract,  if  written,  must  be  proved  by  the 
writing  itself,  or  its  absence  accounted  for.^ 

§  4.  In  an  action  for  fraudalent  representations  on  a  sale  at 
auction,  the  declarations  of  the  Tender,  after  the  premises  have 
been  struck  down,  but  before  the  terms  of  the  sale  have  been  re- 
duced to  writing,  are  admissible.^  So  where  a  bill  in  chancery 
charges,  in  a  sale  of  land  by  written  contract,  misrepresentation 
and  fraud,  which  are  denied  in  the  answer,  parol  eyidence  of  the 
fraud  is  admissible.^  And,  in  general,  where  the  gravamen  of  an 
action  is  fraud  in  inducing  the  plaintiff  to  enter  into  a  contract, 
the  rule  does  not  apply,  that  anterior  and  accompanying  stipula-* 
tions  and  representations  are  merged  in  the  contract,  but  they 
may  be  proYed  by  parol  evidence.  Thus,  in  case  of  sale  by  sam- 
ple to  one  acting  as  broker  to  the  plaintiff,  the  purchaser,  the 
plaintiff  may  offer  parol  evidence  of  the  statements  of  the  defend- 
ants, the  sellers,  to  such  broker,  previous  to  the  sale,  respecting  the 
quality  of  the  bulk  of  the  article,  as  compared  with  the  sample, 
notwithstanding  a  written  memorandum,  signed  by  the  broker, 
and  containing  nothing  in  reference  to  the  quality.^ 

§  4  a.  Parol  evidence  is  not  admissible,  to  prove  a  contempora- 
neous understanding  and  agreement  contrary  to  the  terms  of  a 
conveyance/  Thus  a  defendant  in  ejectment  cannot  prove  that  a 
deed,  professing  to  convey  a  certain  number  of  acres,  was  intended 
to  convey  more ;  ®  nor  introduce  parol  evidence,  to  control  an 
absolute  deed  of  the  demanded  premises,  given  by  him.^  So  the 
declarations  of  a  husband,  after  the  date  of  a  deed  by  himself  and 
wife  of  the  wife's  land,  cannot  be  given  in  evidence  against  the 
grantee,  to  impeach  the  validity  of  the  conveyance,  or  to  prove 
that  it  was  dishonestly  obtained.^  So  a  declaration  by  one  execu- 
tor is  not  admissible  to  vary  the  date  of  an  executor's  deed,  in 
ejectment  founded  on  the  deed.^  So  a  deed  cannot  be  contradicted 
or  varied  by  parol  evidence,  that  part  of  the  premises  included 
was  intended  to  be  excepted,  for  the  purpose  of  negativing  any 
breach  of  the  covenants  contained  in  it ;  the  conclusive  presump- 

1  Gwynn  v.  Setzer,  3  Jones,  382.  10  Ind.  187  ;  New,  &c.  v,  Slanghter,  ib. 

*  Haight  V,  Hayt,  19  N.  Y.  (5  Smith),    218. 

464.  *  Doe  9.  Swafls,  3  Ind.  329. 

•  Hiurrell  v.  Hill,  19  Ark.  102.  ?  Lincoln  v.  Parsons,  1  Allen,  388. 

^  Koop  V,  Handy,  41  Barb.  454.  '  Kirkland  v,  Hepselgefser,  2  Grant,  84. 

»  Tmllinger  v,  Webb,  3  Ind.  198 ;  Bums       »  Pratt  v,  Phillips,  1  Sneod,  543. 
r.  Jenkina,  S  Ind.  417 ;  New,  &c.  v.  Fields, 
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tion  being,  that  the  whole  engagement  of  the  parties,  and  the  ex- 
tent and  manner  of  it,  were  reduced  to  writing.^  So  a  graQtee, 
who  has  voluntarily,  and  without  fraud  or  mistake,  destroyed  the 
conveyance,  cannot  resort  to  parol  evidence  of  its  contents  in  sup- 
port of  his  title.^  But  where,  in  ejectment,  the  defence  set  up  is  an 
outstanding  title  in  another,  extrinsic  evidence  is  admissible  to  show 
that  thQ  description  in  the  deed  relied  upon,  and  that  in  the  plain- 
tifiTs  deed,  cover  the  same  premises,  unless  repugnant  to  each  other.' 
So  the  term  '^  old  "  in  a  deed,  when  applied  to  the  channel  of  a 
stream  jdowing  through  alluvial  lands,  as  a  boundary,  may  be 
explained  by  parol  evidence  of  the  language  or  acts  of  the  parties, 
at  the  time  of,  or  subsequent  to,  the  conveyance.^  So  the  identi- 
cal monument  referred  to  in  a  deed.^  Facts,  tending  to  show 
that  a  ^'  stake  "  is  such  a  monument,  are  proper  for  the  considera- 
tion of  the  jury,  but  raise  no  binding  presumption  of  law.*  More 
especially  if  the  description  in  a  deed  be  doubtful,  or  lines  or 
monuments  lost  or  destroyed,  parol  evidence  of  the  practical  con- 
struction given  by  parties  is  admissible.^  Or  to  remove  uncer- 
tainty, arising  in  the  application  to  the  subject-matter  of  definite 
terms  of  the  description ;  ^  as,  to  show  the  position  of  monuments 
erected  by  commissioners,  whose  return  fixed  the  disputed  boun- 
dary with  a  latent  uncertainty.^  Or  to  explain  the  certificate  of  a 
surveyor,  containing  a  general  description  of  land  by  bounds,  in 
order  to  identify  the  land.^^ 

§  5.  The  defendant,  G,  having  a  lease  of  a  store,  underlet  to  A 
the  whole  of  the  first  floor,  excepting  a  portion  thereof  which 
was  then  partitioned  off,  and  which  consisted  of  the  stairway,  with 
a  hatchway  in  front,  leading  to  the  upper  stories  of  the  building. 
There  were  two  doors  in  the  front,  the  one  opening  opposite  tlie 
stairway,  and  the  other  into  the  lower  room,  into  which  there 
was  also  access  through  a  door  in  the  partition.  A,  with  the  con- 
sent of  C,  removed  the  partition,  agreeing  to  restore  it  when 
requested.  Afterwards  A  sold  out  to  S,  with  whom  C  agreed  in 
writing,  that  ^^  the  present  lessee  and  occupant  of  the  first  floor 

j  1  Natdng  v.  Herbert,  35  N.  H.  120.  •  Robinson  v.  White,  42  Maine,  209. 

I  «  Parker  v.  Kane,  4  Wis.  1 ;  Speer  v.  7  Fletcher  v.  Phelps,  2  Wois.  258. 

Specr,  7  Ind.  178.  "  Patch  v.  Heeler,  ib.  332. 

A  Schultz  V.  Lindell,  30  Mis.  310.  »  Ibid. 

«  Emery  v.  Webster,  42  Maine,  204.  lo  Spears  v.  Barton,  31  Miss.  547. 
»  AfFer^  i;.  ConnoTer,  7  Ohio  (S.  S.), 
99. 
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of  the  house  may  continue  to  use  and  occupy  the  said  premises 
as  long  as  I  hold  the  lease  thereof."  In  an  action  hy  S  against  C, 
for  putting  up  the  partition,  held,  parol  evidence  was  competent 
that  S  took  the  agreement  from  C  with  knowledge  of  the  rights 
and  obligations  of  A.^ 

§  6.  The  same  principles  are  applied  to  written  contracts. 
Thus,  if  a  bill  of  lading  does  not  require  the  master  to  take  a  cer- 
tain route,  such  obligation  cannot  be  established  by  proof  of  any 
preliminary  conversation.*  But,  in  an  action  for  procuring  the 
arrest  and  imprisonment  of  the  plaintiff,  on  an  execution  against 
him  and  a  former  partner,  in  favor  of  A,  but  assigned  to  the 
defendant,  in  which  there  is  evidence  that  the  plaintiff  had  sold 
out  his  interest  in  the  firm  to  B,  and  that,  as  part  of  the  consider- 
ation, B  agreed  to  indemnify  him  against  all  the  outstanding  debts, 
and  that  the  new  firm  had  accordingly  paid  the  execution ;  it  is 
competent  to  prove  by  parol,  that  the  defendant  authorized  B  to 
make  tlie  contracts  of  purchase  and  indemnity,  as  his  agent, 
before  the  assignment  and  arrest,  for  the  purpose  of  showing 
knowledge  on  his  part  that  the  execution  was  paid.  "  This 
was  not  the  purpose "  (to  vary  the  contract)  "  for  which  it 
was  offered,  nor  could  it,  if  received,  have  had  any  such  effect. 
It  was  offered  because  the  fact  .  .  .  would  have  some  ten- 
dency to  show  that  the  defendant  must  have  known  of  the  pay- 
ment ...  if  it  had  been  made."  ^  And  a  bill  of  lading  or  rail- 
road receipt,  stating  that  the  goods  were  received  in  apparent  good 
order,  does  not  exclude  parol  proof  of  their  real  condition.* 

§  7.  Upon  petition  tp  vacate  the  levy  of  an  execution  for  want 
of  notice  to  the  debtor  to  choose  an  appraiser,  the  fact  may  be 
shown  by  parol,  though  the  officer  states  in  his  return  of  the  levy 
that  notice  was  given.^ 

§  8.  Questions  as  to  parol  evidence  arise  from  the  alleged  loss 
of  the  written  instrument.  * 

§  9.  The  issuing  of  a  warrant,  and  arrest  thereupon,  cannot  be 
proved  by  parol  evidence,  without  proving  that  neither  the 
warrant  nor  a  copy  can  be  produced.  So  held,  ia  a  late  case 
for  conversion,  where  the  warrant  in  question  was  not  returned 

1  Stefiens  v.  Collins,  6  Bosw.  223.  *  Blade  v.  Chicago,  &c.  10  Wis.  4. 

s  White  V.  Van  Kirk,  25  Barb.  16.  ^  Briggs  v.  Green,  3d  Venn.  565. 

*  Paget  V.  Cook,  1  Allen,  522  ;  per  Mer^ 
rick,  J.,  ib.  525. 
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into  court,  and  not  produced,  though  the  plaintiff  had  notified  the 
defendant  to  produce  it.  The  defendant  claimed  the  property  for 
which  the  suit  was  brought  under  a  release  or  bill  of  sale  from 
the  plaintiff;  to  which  the  plaintiff  replied  that  the  release  was 
obtained  from  him  throngh  duress  and  fraud.  The  plaintiff  testi- 
fied,  that  he  was  arrested  upon  a  charge,  of  larceny  from  the  de- 
fendant, upon  a  warrant  which  was  never  returned.^ 
•  §  10.  Action  to  recover  the  amount  of  a  note  alleged  to  have 
been  left  with  the  defendant  for  collection.  The  defendant 
offered  to  prove,  that  the  plaintiff  had  written  him  instructions 
not  to  attempt  to  collect  the  note  of  the  maker,  but  to  exchange 
it  for  the  note  of  another  person  named,  if  he  could,  which  he  had 
done.  This  proof  he  offered  to  make,  by  provmg  the  contents  of 
the  letters  of  instruction,  having  first  clearly  shown  tliat  he  had 
deposited  the  letters  with  another,  to  be  kept  during  his  absence 
from  home,  and  that,  while  so  on  deposit,  they  had  been  accident- 
ally destroyed.  The  proof  was  objected  to,  not  as  being  irrelevant, 
but  for  want  of  sufiicient  proof  of  loss.    Held  admissible.' 

§  11.  In  an  action  of  trespass  for  levying  a  tax,  to  establish  the 
assessment,  the  defendants  offered  to  prove  the  loss  and  contents 
of  the  district  records.  The  witnesses,  in  speaking  of  the  records, 
described  them  as  being  kept  on  half  sheets  and  quarto  sheets  of 
paper,  not  bound  in  book  form.  To  all  this  testimony  the  plaintiflF 
objected,  for  the  reason  that  the  evidence  did  not  show  such  a 
record  as  a  school  district  was  required  to  keep,  and  that  the 
existence  and  contents  of  a  public  record  could  not  be  proved  by 
parol.  Held,  that,  after  proof  of  the  loss  of  a  record,  its  contents 
may  be  proved,  like  any  other  document,  by  secondary  evidence; 
that,  if  a  copy  can  be  produced,  its  production  should  be  re- 
quired ;  but,  if  the  existence  of  better  evidence  is  not  disclosed, 
then  the  contents  may  be  proved  by  parol.*  (a) 

§  12.  In  Georgia,  it  being  the  duty  of  the  sheriff,  after  leTying 
under  a  tax  execution,  to  return  it  to  the  office  of  the  sohcitor- 

1  Hackett  v.  King,  6  Allen,  58.  >  HigginB   v.   Reed,   8  Clarke  (Iowa), 

*  Littler  v.  Franklin,  9  Ind.  216.  298. 


(a)  The  defendants  offered  in  evidence  a  dams  as  to  who  had  paid,  which  paper 

paper,  in  the  handwriting  of  the  secretarj  the  onlj  written  evidence  remaining  of  the 

of  the  district  (bat  whether  in  that  of  one  tax-list  of  1855.    Held,  if  Uie  p^>er  was  a 

of  the  defendants  did  not  appear),  showing  copy  of  the  assessment-roll  provided  for  in 

the  amonnt  of  tax  dae  from  the  several  S  1130  of  the  Iowa  Code,  or  one  of  the  lists 

citizens  of  the  district,  containing  the  names  posted  up,  as  provided  for  in  that  sectioD, 

of  the  plaintiffs  and  others,  with  memoran-  it  was  admissible.    8  Clarke,  298. 
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general ;  it  is  to  be  presumed  that  he  did  so,  and  inquiry  for  it 
must  be  made  at  such  office,  before  secondary  evidence  of  its  con- 
tents can  be  admissible.^ 

§  18.  In  an  action  against  selectmen  for  refusing  to  receive  a 
Yote,  parol  evidence  that  the  plaintiff's  name  was  on  the  list  is  in- 
admissible, without  notice  to  produce  the  list,  or  a  subpoena  duces 
tecum.^ 

§  14.  In  an  action  on  the  case,  by  a  town,  for  illegally  transport- 
ing A,  a  pauper,  into  the  town ;  where  the  question  was,  whether 
A  had  formerly  gained  a  settlement  in  Vermont,  under  the  statute 
which  provides,  that  every  person  who  shall  inhabit  in  any  town 
or  place  within  said  State,  and  have  been  charged  with  and  paid 
his  share  of  the  public  rates  or  taxes  for  two  years,  shall  acquire  a 
settlement ;  and  it  appeared  that  such  taxes  were  assessed  and 
collected  in  much  the  same  manner  as  in  Connecticut,  but  there 
was  no  record  evidence  before  the  court,  that  a  tax  claimed  to 
have  been  paid  by  A  had  been  legally  assessed,  and  no  foundation 
had  been  laid  for  dispensing  with  such  evidence :  held,  secondary 
evidence  was  not  admissible.^ 

§  15.  The  question  of  parol  evidence  often  arises  in  determin- 
ing the  application  of  a  writing.  Thus,  in  case  of  a  former 
judgment,  the  precise  object  and  effect  of  which  become  material, 
as  bearing  upon  the  pending  action. 

§  16.  Parol  evidence  is  admissible,  that  an  obstruction,  for 
which  damages  were  recovered  in  a  former  action  against  another 
defendant,  is  the  same  for  which  damages  were  claimed  in  a  sub- 
sequent suit ;  but  not  that  there  was  a  claim  for  false  imprison- 
ment in  the  former  suit,  and  that,  on  appeal  from  a  justice,  in  the 
Superior  Court,  upon  a  suggestion  that  the  false  imprisonment 
was  the  plaintiff's  only  cause  of  action,  he  thereupon,  desiring  to 
amend,  was  told  by  the  court  that  it  was  unnecessary,  that  the 
trial  might  go  on  as  if  the  amendment  were  made,  and  that  the^' 
amendment  was  disallowed;  and  therefore  it  cannot  thus  be 
shown  that  the  judgment  of  the  Superior  Court,  affirming  that 
of  the  justice,  should  not  be  a  bar  to  the  present  action  for  the 
obstruction,  against  another  defendant.^ 

^  17.  In  case  of  sale  of  a  certain  amount  of  standing  timber. 


1  Davenport  v.  Hanru,  27  Geo.  68.  *  Marlborongh  v.  Sisson,  23  Conn.  44. 

•  HarrU  w,  Whiteomb,  4  Graj,  433.  *  Federal,  &c.  v.  Mariner,  15  Md.  224. 
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by  a  contract  partly  reduced  to  writing ;  parol  evidence  is  admissi- 
ble to  sbow,  what  did  not  appear  by  the  writing,  from  vhat  tract 
the  timber  was  to  be  cut.^ 

^  Finney  v.  Thpmpion,  3  Clarke  (Iowa),  74. 
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CHAPTER  VI. 

MISCELLANEOUS  POINTS    OF    EVIDENCE.  —  VARIANCE;    TESTIMONY  OF 

PABTIES. 

1.  Ytrianee.  9.  Testimony  of  parties. 

§  1.  It  has  already  been  explained,  under  the  head  of  Pleadr 
ingy  that  the  facts  proved  must  conform  to  the  facts  alleged. 
Otherwise  there  is  a  variance  which  is  fatal  to  the  action  or  de- 
fence.    A  few  leading  cases  upon  this  subject  are  here  subjoined. 

§  2.  In  trespass,  the  locu9  in  quo  must  be  proved  to  be  within  the 
hundred  laid.^ 

§  8.  Voluntary  waste  cannot  be  proved,  upon  the  issue  of  per- 
mitting the  premises  to  be  out  of  repair.' 

§  4.  An  action  for  malicious  prosecution  before  Baron  Waterpark, 
of  Waterfook,  is  not  sustained  by  proof  of  such  prosecution  before 
Barou  Waterpark,  of  Waterpark.^  So,  in  trespass  for  breaking  and 
entering,  the  defendant  pleaded  a  justification  under  a  search- 
warrant  granted  by  a  justice  of  the  county  of  Stafford,  and  gave 
in  evidence  a  search-warrant  granted  by  a  justice  of  the  borough 
of  WblvBrhamptony  acting  as  such,  but  who  was  also  a  justice  of  the 
county  of  Stafford.  Held,  the  evidence  did  not  support  the  plea.^ 

§  5.  An  immaterial  averment  need  not  be  proved.  Thus  an 
action  for  removing  earth  from  the  defendant's  land,  thereby  injur- 
ing the  foundation  of  the  plaintiff's  house,  does  not  depend  on  in- 
tention, which,  therefore,  though  alleged,  need  not  be  proved.' 

§  6.  Whether  an  allegation  is  mere  surplusage,  not  requiring 
to  be  proved,  is  often  a  point  of  much  nicety. 

§  7.  An  action  for  deceit  in  a  sale  against  two  is  not  sustained 
by  proof  of  a  sale  by  one  of  them.*   So  in  trespass  for  breaking  and 

1  Emory  o.  CoUings,  1  Har.  325.  *  Fanton  v,  Holland,  17  John.  92 ;  ace. 

s  £dge  9.  Pemberton,  12  M.  &  W.  187.  Twiss  o.  Baldwin,  9  €onn.  291. 

•  Walten  v.  Mace,  2  B.  &  Aid.  756.  «  Weall  v.  Kin^.  12  E.  452;  Lopes  i;. 

•  Webb  V,  Ro0S,  4  UurL  &  Nor.  111.  De  Tastet,  1  B.  &  B.  538. 
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entering  a  several  fishery,  if  the  replication  prescribe  for  a  sole 
right  of  fishing  in  four  places,  upon  which  issue  is  taken,  proof 
in  only  three  places  is  a  fatal  variance,  ^o  a  plea  in  trespass,  jus- 
tifying under  a  prescriptive  right  of  common  on  five  hundred  acres, 
is  not  sustained  by  evidence,  showing  that  the  ancestor  of  the 
defendant  had  released  five  of  them.  So,  in  replevin  of  cattle, 
and  avowry  of  taking  damage  feasant j  a  plea  by  the  plaintiff  of  & 
prescriptive  right  of  common  for  all  the  cattle  is  not  sustained  bj 
proof  of  a  right  for  a  part.^  So  an  allegation,  in  an  action  by 
landlord  against  tenant  for  negligently  keeping  his  fire,  of  a  de- 
mise for  seven  years,  is  not  sustained  by  proof  of  a  lease  at  will ; 
though  an  allegation  of  a  tenancy,  generally,  would  have  been 
suflScient.* 

§  8.  But  in  trespass,  for  driving  against  the  cart  of  the  plun- 
tiff,  an  allegation  that  he  was  in  the  cart  need  not  be  proved.^ 
So,  in  an  action  for  an  injury  to  a  reversionary  interest  in  land, 
an  allegation  that  the  close  '^  continually  from  thence  hitherto 
hath  been,  and  still  is,''  in  the  possession  of  A.  B.,  is  surplusage, 
and  need  not  be  proved.*  So,  in  an  action  for  disturbance  of  a 
right  of  conmion  by  opening  stone  quarries,  the  declaration  al- 
leged a  common  by  reason  of  a  messuage  and  land,  in  possession 
of  the  plaintiff.  The  general  issue  was  pleaded,  and  a  common 
proved  by  reason  of  the  land  only.  Held,  the  proof  was  not  of  a 
different  allegation,  but  of  the  same  allegation  in  part,  and  the 
declaration  was  sustained,  and  damages  might  be  given  accord- 
ingly .*  So  if  a  declaration  discloses  a  state  of  facts,  upon  which 
an  action  is  maintainable  without  either  malice  or  fraud,  the  plain- 
tiff is  not  bound  to  prove  either,  although  both  are  alleged,  and 
may  recover  though  both  fraud  and  malice  are  disproved.® 

§  9.  "  The  general  rule  of  the  common  law  is,  that  a  partu  to 
the  record  in  a  civil  suit  cannot  be  a  witness  either  for  himself,  or 
a  co-suitor."  ^ 

§  10.  Exceptions  to  this  rule,  however,  are  adopted  in  some 
cases;  more  especially  in  courts  proceeding  according  to  the 
Roman  law ;  "  first,  where  it  has  been  already  proved  that  the 
party  against  whom  (such  evidence)  has  been  offered  has  been 

299  ^  ^"*°^"  ^^'  ^^'  *  ^^  '  ^''"-  ^-  ^'        *  ^*^«^   '''   Sabrey,  S   B.  &  A.  S60. 
a*P_ji-    «  T>     J,     «     ^  See  Bashwood  o.  Pond,  Cro.  Eliz.  7ii. 

•  Tioil^    -^1?°^^^'  9s."''-  2^2.  •  Swinfen   v.  Chelmrford,  5  H.  A  N. 

•  Howard  r.  Poeie,  2  Chit.  R.  315.  890. 

^  owles  V.  Miller,  3  Taun.  137.  7  i  Greenl.  Ev.  475,  §  329. 
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guUty  of  some  fraud,  or  other  tortious  and  unwarrantable  act 
of  intermeddling  with  the  complainant's  goods  and  no  other  eiri- 
dence  can  be  had  of  the  amount  of  damages;  and,  secondly, 
where,  on  general  grounds  of  public  policy  it  is  deemed  essential 
to  the  purposes  of  justice."  ^  In  reference  to  cases  of  the  latter 
description  it  is  remarked :  ^'  This  rule  is  repudiated  in  some  of 
the  States,  and  it  can  only  be  defended  on  the  alleged  necessity 
of  the  case.  We  have  idways  endeavored  to  restrain  the  rule 
within  the  narrowest  possible  limits,  and  to  caution  juries  when 
they  receive  such  testimony."  * 

§  11.  In  an  action  against  a  railroad  company,  for  the  value  of 
a  trunk  and  its  contents  lost  on  the  railroad,  the  party  may  prove 
himself  or  wife  the  contents,  but  not  the  value.^  The  jurors, 
when  tlie  property  is  described,  may  have  a  proper  measure  of 
damages  in  their  knowledge  of  values.^ 

§  12.  This  rule  has  been  sonietimes  affirmed  by  statute.  - 

§  13.  The  provision  of  Mass.  St  1851,  ch.  47,  §  5,  that,  in 
any  action  ^^  brought  by  a  passenger  against  any  railroad  corporar 
tion,  steamboat  proprietor,  or  other  common  carrier,"  the  plain- 
tiff, after  proof  of  the  bailment  of  his  trunk  to  the  defendants, 
and  of  its  loss  ^^  by  the^  fault  of  such  carrier,  or  of  the  agents  of 
such  carrier,"  shall  be  allowed  to  put  in  evidence  a  descriptive 
list  of  its  contents,  sworn  to  by  himself;  applies  to  the  case  of  the 
loss  of  a  trunk  left  by  the  passenger  with  the  baggage-master  of 
a  railroad  corporation,  after  arriving  at  his  place  of  destination. 
The  court  remark :  ^^  The  statute  makes  no  distinction,  if  there 
be  one,  between  the  larger  liability  of  carriers  whilst  the  baggage 
is  in  transUu  •  •  •  and  that  more  limited  duty  which  devolves  on 
them  as  bailees  for  hire  after  it  is  received  at  the  depot.  .  .  . 
Whatever  may  be  the  nature  and  extent  of  the  duties  of  carriers, 
whether  they  be  liable  for  all  losses,  or  only  for  such  as  proceed 
from  negligence  and  carelessness,  ...  or  from  failure  in  the  per- 
formance of  all  duties  incumbent  on  all  bailees  for  hire,  the  re- 
lation of  passenger  and  carrier,  in  regard  to  baggage,  continues 
until  the  carriers  have  performed  their  whole  duty."  ^ 

§  13.  In  the  United  States,  by  express  statute,  the  common- 


>  1  Greenl.  Er.  492,  j  348.  «  Blinoif,  ftc.  v.  Copekmd,  ib.  332.    See 

*  Per  Breete,  J.,  24  111.  336.  Stadhecker  v.  ComlM,  9  Rich.  193. 

•  niinoiB,  &c.  V.  Tajlor,  24  111.  323.  *  Harlow  v.  Fitchbuig,  &c  8  Gimj,  237; 

per  Shaw,  C.  J.  ib.  240. 
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law  rule  has  been  still  further  relaxed,  and  parties  are  very 
generallj  allowed  to  testify,  in  most  cases,  in  their  own  favor. 
Some  questions  have  arisen  in  the  application  of  these  statutory 
provisions. 

§  14.  In  an  action  against  selectmen  for  refusing  to  put  a  name 
upon  the  voting-list  and  rejecting  a  vote,  the  plainti£f  may  prove 
his  own  statements  concerning  his  residence  made  to  the  defend- 
ants under  oath,  for  the  purpose  of  furnishing  evidence  of  his 
qualifications.  So  he  may  testify  to  his  own  intention  in  pre- 
viously leaving  the  town  for  a  prolonged  absence.^  So  the  plaio* 
tiff  in  an  action  of  tort  in  the  nature  of  trespass  qu.  clous,  may 
testify,  how  long  his  use  and  occupation  of  the  premises  have 
continued.^ 

§  15.  It  is  no  ground  for  a  new  trial,  that,  the  plaintiff 
having  been  asked,  while  under  cross-examination,  whether  he 
was  the  author  of  a  pamphlet,  which  contained  expressions  of 
opinion  on  religious  subjects  altogether  at  variance  with  those 
generally  received  among  Christians,  and  having  declined  to  an- 
swer, on  the  ground  that  his  answer  in  the  affirmative  might  sub- 
ject him  to  a  criminal  prosecution ;  the  counsel  for  the  defendant 
was  permitted  for  a  considerable  time  (obviously  with  a  view  to 
prejudice  the  plaintiff  with  the  jury),  to  read  various  passages  of 
a  similar  tendency  from  other  printed  documents,  each  time  re- 
peating the  inquiry  whether  the  plaintiff  was  the  author,  or 
whether  the  passage  read  expressed  his  notions  on  the  subject ; 
the  jury  being  entitled  to  have  before  them  all  the  facts  and  cir- 
cumstances, from  which  they  might  be  enabled  to  judge  of  the 
degree  of  credit  due  to  tlie  party  as  a  vntness.^  So,  in  an  action 
for  false  imprisonment,  the  plaintiff,  who  was  arrested  on  a 
charge  of  stealing  from  l^e  defendant's  house,  may  testify  as  to 
the  statement  made  to  the  policeman  by  the  defendant's  sister, 
who  was  the  owner  of  the  stolen  property,  that  the  defendant 
ordered  the  arrest  to  be  made.^  So  in  an  action  against  an 
officer,  for  the  conversion  of  property,  attached  by  him  on  a 
writ  against  one  under  whom  the  plaintiff  claims  title  by  a  prior 
purchase ;  the  plaintiff,  while,  testifying  in  his  own  behalf,  may 

^  Lombard  v.  Oliyer,  7  Allen,  155.  *  Harrifl  v,  DigDom,  5  HorL  9k  Nor* 

*  Bennett  v.  Clemence,  6  Allen,  10.  948. 

*  Bradlaagh  v.  Edwards,  11  C.  B.  (N.  8.) 
977. 
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be  asked  by  his  counsel  if  he  took  possession  of  the  property ; 
and  a  notice  given  by  him  to  the  defendant,  in  which  he  claimed 
ownership  thereof,  and  demanded  its  return,  is  also  admissible.^ 

§  16.  After  the  defendant,  in  an  action  for  obstructing  the 
highway  with  building  materials,  has  sworn  positively  that  he 
received  the  materials  in  person,  and  that  they  were  put  in  the 
particular  place  according  to  his  direction;  he  cannot  offer  evi- 
dence that  under  the  contract  of  purchase  they  were  to  have  been 
delivered  in  another  place.^ 

§  17.  A  statute  authorizing  the  testimony  of  parties  was  by  a 
liberal  construction  held  applicable  in  the  case  of  corporations, 
though  not  expressly  mentioned.  The  court  remark :  "  It  may  well 
be  that  the  present  case  did  not  occur  to  the  legislature  when  the 
statute  was  enacted  ;  but  the  design  was  to  admit,  as  a  witness, 
a  party  to  an  action,  whenever  the  adverse  party  or  person  in  in- 
terest could  also  be  a  witness.  A  corporation  could  never  be  a 
witness,  but  a  corporation  is  composed  of  a  person  or  persons, 
who  are  natural  persons  and  are  interested  in  the  corporation, 
and  they  can  be  witnesses."  ^ 

1  Rand  v.  Freeman,  1  Allen,  517.  *  Per  Marrin,  J.,  28  Baib.  84. 

«  Clark  V.  Kirwan,  4  £.  D.  Smith,  21 . 
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CHAPTER  Vn. 

TORT   AND  CONTRACT.  —  FRAUD  AS  A  GROUND  OP  ACTION  OR  DEFENCE. 

§  1.  In  an  action  on  the  case  for  falsely  recommending  a  peraoa 
as  fit  to  be  trusted,  the  knowledge  of  his  insolvencj,  as  well  as 
the  fraudulent  intent,  must  be  jtroyed.^ 

§  2.  In  an  action  for  false  representation  as  to  the  value  of  a 
business,  the  question  will  not  be  merely  whether  it  was  ever 
made,  but  whether  the  defendant  kept  it  up,  and  whether,  even 
if  he  did,  the  plaintiff  was  thereby  induced  to  complete  the 
purchase.^ 

§  3.  In  cross  actions  between  the  vendor  and  vendee  of  a  ship, 
the  question  in  both  being  fraud  in  obtaining  a  classification  as 
A  1,  wliich  had  been  obtained  by  trickery  on  the  part  of  an  agent 
of  the  vendor ;  the  jury  must,  to  find  against  the  vendor,  beUere 
him  to  have  been  a  party  to  this  fraud ;  and  letters  from  the 
agent  to  him  are  admissible  to  show  his  bona  fides  fi 

§  4.  In  an  action  for  falsely  representing  that  a  good  living 
might  be  got  at  a  certain  public  house,  evidence  is  admissible, 
that,  a  year  or  two  before/ the  plaintiff  took  it,  some  one  else 
found  it  impossible  to  get  a  living ;  the  character  of  the  house 
not  having  since  changed.^ 

§  5.  In  an  action  for  a  false  representation  that  a  third  party 
to  the  best  of  his  knowledge  was  responsible,  the  defendant  maj 
be  asked  in  chief  whether,  at  the  time  of  the  representation,  he 
believed  the  debtor  to  be  in  good  credit ;  and  other  persons  re- 
siding in  the  neighborhood  may  be  asked  a  similar  question.^ 

§  6.  Parol  evidence  is  admissible  of  false  representations  as  to 
what  passed  by  a  lease.  Thus,  in  case  of  a  lease  of  a  ferry-ship, 
using  the  words,  "  or  so  much  thereof  as  belongs  to  the"  lessor; 

1  Eooks  V,  Waples,  1  Har.  131.  *  Penn  v.  Steadman,  ib.  546. 

*  Incledon  v.  Watsonp  2  F.  &  F.  841.  *  Sheen  i\  Bnmpstead,  8  Jar.  (N.  S.)  70f ; 

*  Tindall  v.  Baskett— Baskett  v.  Tin-  10  W.  B.  740,  Exch. 
daU,  ib.  644. 
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eTidence  is  competent,  of  representations  that  he  owned  nearly 
the  whole  ship.^ 

§  7.  Upon  a  question  of  fraudulent  conveyance,  the  reputation 
of  Uie  grantee,  as  to  means  or  property,  in  the  town  or  neigh- 
borhood where  he  resided,  is  competent  eyidence  upon  the  point  of 
bona  fides  or  nKda  fides.^ 

§  8.  "  Grenerally,  to  establish  an  allegation  of  fraud,  and  perhaps 
to  repel  it,  large  latitude  is  allowed  to  the  admission  of  eyidence, 
but  the  evidence  must  have  some  bearing  upon  the  matter  in 
controversy."^  Thus,  in  an  action  for  falsely  representing  a 
person  as  entitled  to  credit,  evidence  is  not  competent  for  the 
defendant  of  declarations  of  a  different  character  made  by  him 
to  other  persons  at  about  the  same  time.  It  tends  in  no  degree 
to  disprove  the  specific  fraud  charged  in  the  declaration,  to  excuse, 
or  lessen  the  defendant's  responsibility  for  damages.^ 

§  9.  In  an  action,  for  fraudulent  conspiracy  in  the  transfer  of 
property,  against  A  and  B,  testimony  is  not  admissible,  that  before 
the  alleged  fraudulent  transfer  A  had  endeavored  to  sell  his 
property;  having  no  tendency  to  prove  the  honesty  of  the  ar- 
rangement with  B.^ 

§  10.  In  an  action  to  set  aside  a  conveyance  as  fraudulent 
against  creditors,  evidence  is  admissible  to  show  what  other  prop- 
erty the  grantor  had  at  or  before  that  time,  and  its  value,  and 
that  he  had  conveyed  it  to  different  persons  without  considera- 
tion and  with  fraudulent  intent.  First,  for  the  purpose  of  show- 
ing his  situation  at  the  time  in  question,  and  what  he  had  done 
with  his  previous  property.  Secondly,  to  prove  the  fraudulent 
intent  alleged  in  the  complaint.^ 

§  11.  In  case  of  a  sale,  alleged  to  have  been  made  for  the  pur- 
pose of  defrauding  creditors,  the  fraud  of  the  vendor  may  be 
proved  by  statements  and  admissions,  made  by  him  before  the 
sale,  in  the  absence  and  without  the  knowledge  of  the  vendee."^ 
Bat  not  by  such  acts  subsequent  to  the  sale.® 

§  12.  A  debtor's  declaration  of  intention,  though  competent 
evidence  to  prove  his  fraudulent  disposition  of  property  in  order 
to  avoid  the  payment  of  his  debts ;  must  not  have  been  made  at 

>  Sharp  9.  Maror,  &c.  40  Barb.  256.  *  Tama  v,  Lewis,  42  Penn.  40S. 

s  Arosden  v.  Manchester,  ib.  158.  '  Amsden  v,  Manchester,  40  Barb.  158. 

*  Fer  Strong,  J.,  Graham  r.  HoUinger,  ^  White  0.  Chadboame,  41  Maine,  149. 
46  Penn.  56.  '  Dennison  v.  Benner,  ib.  332. 

•  Ib.  55. 
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80  remote  a  period  as  to  prevent  them  from  becoming  part  of  the 
re9  ffestcB ;  and  this  question  of  time  is  held  to  rest  in  the  sound 
discretion  of  the  judge  at  nisi  pritis.^ 

§  13.  In  replevin,  for  goods  alleged  to  have  been  obtained  bj 
fraud  and  false  pretences  from  the  plaintiff,  s^ainst  one  claiming 
them  as  a  subsequent  purchaser ;  the  intent  to  defraud  cannot  be 
shown  by  declarations,  other  than  the  alleged  false  pretences, 
subsequently  made  by  one  A,  to  whom  the  plaintiff  was  referred 
by  the  purchaser  for  information  ;  nor  by  proof  that  the  plaintiff 
found  on  inquiry  that  a  person,  whom  the  vendee  subsequently 
introduced  to  him  as  doing  business  at  a  certain  place,  did  not 
4o  business  there.^ 

§  14.  Fraudulent  misrepresentations,  as  to  the  price  paid  for 
real  estate  by  the  vendor,  do  not  sustain  an  action  for  deceit  in 
the  sale.  Such  representations  are  to  be  regarded  in  the  same 
light  as  those  respecting  the  value.  A  purchaser  ought  not  to 
rely  upon  them.^ 

§  15.  Upon  a  question  of  fraudulent  conveyance,  the  grantor 
may  testify  to  his, actual  intent.^ 

§  16.  A  plaintiff,  who  has  received  from  the  defendant  let- 
ters, which,  if  existing,  would  be  admissible,  may  prove  their 
contents  by  secondary  evidence,  where  the  destruction  of  them 
is  shown  to  have  arisen  from  misapprehension,  and  without 
fraudulent  purpose,  notwithstanding  their  destruction  was  the 
plaintiff's  own  voluntary  act.  To  repel  the  inference  of  fraud,  a 
witness,  who  was  present  and  advised  the  destruction  of  the  let- 
ters, may  be  allowed  to  state,  as  part  of  the  res  gestce,  his  declara- 
tions made  to  the  party  at  the  time.  The  destruction  of  the 
letters  was  a  question  for  the  court;  and  from  the  evidence 
the  court  was  also  to  decide  that  they  were  not  dishonestly  de- 
stroyed.* 

§  17.  In  replevin,  for  goods  alleged  to  have  been  obtained  by 
fraud  and  false  pretences,  against  one  claiming  as  subsequent 
purchaser,  it  may  be  shown,  by  cross-examination  of  the  plaintiff, 
that  a  few  days  before  the  trial  he  made  a  complaint  against  the 
alleged  fraudulent  party,  and  caused  him  to  be  arrested  on  the 
morning  of  the  trial.^ 

*  Hnrdee  v,  Langford,  6  Florida,  13.  *  Mathews  ».  Poultncr,  33  Barb.  127. 
«  Easter  v.  Allen,  8  Allen,  7.                       '    •  Tobin  i?.  Shaw,  45  Maine,  331. 

*  Hcmmer  r.  Cooper,  ib.  334.  '  Easter  i\  AUen,  8  Allen,  7. 
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§  18.  In  an  action  upon  a  contract,  fraud  is  admissible  as  a 
defence.^ 

§  19.  Where  goods  are  obtained  by  fraud  and  false  pretences, 
in  an  action  by  the  owner  against  a  subsequent  purchaser,  the 
burden  of  proof  is  upon  the  latter  to  show  that  lie  was  a  purchaser 
for  a  valuable  consideration,  without  notice.^ 

§  20.  4^  agent,  employed  by  seller  and  purchaser,  on  the 
purchase  of  a  business,  may  be  liable  to  the  purchaser  for  false 
representations  as  to  its  value,  and,  if  he  declares  that  he  has 
personal  knowledge  of  the  facts,  and  his  statements  are  found 
to  be  false,  that  is  evidence  that  they  are  false  to  his  knowl- 
edge.' 

§  21.  In  an  action  for  false  representation,  other  false  state- 
ments than  those  laid  may  bo  proved  and  considered  by  the  jury, 
with  reference  to  the  question  whether  those  laid  were  made 
fraudulently.  But  the  declaration  will  not  be  amended  by  in- 
troducing them  as  distinct  causes  of  action  ;  at  all  events  without 
allowing,  if  necessary,  time  for  their  consideration  by  the  defend- 
ant.* 

1  Robertson  v.  Reed,  47  Penn.  115.  »  Wright  v.  Self,  1  P.  &  F.  704. 

*  Easter  i?.  Allen,  8  Allen,  7.  *  Hantington  v.  Massey,  ib.  690. 
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CHAPTER    VIII. 

INJURIES   TO   THE   PERSON ;    ASSAULT   AND    BATTERY ;    PALSB  IMPBIS- 

ONMENT  ;   INJURIES  TO   HEALTH. 

1.  Assault,  &o.  12.  Injuries  to  health. 

6.  False  imprUonment. 

§  1.  In  an  action  for  assault  and  battery,  the  plaintiff  m&7 
prove  previous  threats,  both  for  the  purpose  of  showing  that  the 
defendant  made  the  assault,  and  that  it  was  malicious.  Such 
a  threat  may  have  become  of  little  importance,  either  from  the 
time  elapsing  before  the  assault,  or  from  other  causes;  but  upon 
principle  a  threat  to  do  an  act  can  never  be  rejected  as  irrelevant, 
where  the  issue  is  whether  the  party  making  the  threat  did  the 
act.  And  where  it  is  material  to  show  the  animus j  both  the  prior 
and  subsequent  declarations,  as  well  as  those  which  accompanj 
the  act,  are  admissible,  whether  the  plaintiff  knew  of  the  threats 
before  the  assault  or  not.^ 

§  2.  It  is  not  competent,  in  such  a  suit,  to  prove  that  the  plain- 
tiff is  a  turbulent  man,  and  of  desperate  disposition ;  nor  that  the 
defendant  is  a  quiet  man  and  of  peaceful  demeanor.^  Nor  is  eri- 
dence  admissible  of  hostile  feelings  or  a  previous  assault.^ 

§  3.  Where  the  defence  of  property  is  set  up  as  a  justification, 
lawful  possession  is  sufficient,  without  proof  of  title ;  as  where 
the  house  was  vacant,  but  a  servant  of  the  defendant  had  the 
key.^  So  where  the  stewards  of  a  musical  festival  occupied  a 
county  hall,  the  title  of  which  was  in  the  county  justices,  accord- 
ing to  a  custom  for  several  years,  but  without  evidence  of  express 
permission.^ 

§  4.  In  trespass  for  assault  and  battery,  words  uttered  by  the 
plaintiff  against  the  defendant,  on  a  former  occasion,  are  not  ad- 

^  Bartram  v.  Stone,  31  Conn.  159.  .       •  Hall  v,  Davis,  2  C.  &  P.  33. 

'■^  Smitbwick  v.  Ward,  7  Jones,  64.  *  Thomas  v*  Marsh,  5  C.  &  F.  596. 

>  Dole  t;.  Enkine,  37  N.  U.  316. 
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xnissible  in  mitigation.  Nor  statements  made  bj  third  parties  to 
the  defendant  of  such  words.  The  defendant's  condition  p  life 
and  occupation  may  be  put  in  evidence.^ 

§  5.  Though  the  defendant  offers  evidence,  not  objected  to,  of 
previous  provocation,  bj  charging  him  with  a  crime,  evidence  for 
the  plaintiff  of  the  truth  of  such  charge  is  incompetent.^ 

§  6.  In  an  action  for  false  imprisonment,  on  suspicion  of  steal- 
ing the  property  of  an  inmate  of  the  house  of  the  defendant,  with 
whom  the  plaintiff  lived  as  his  servant ;  the  fact  that  the  defend- 
ant sighed  the  charge-sheet,  and  appeared  before  the  magistrate, 
is  strong  though  not  conclusive  evidence  that  he  authorized  the 
arrest,^ 

§  7.  In  an  action  for  malicious  arrest,  the  plaintiff  need  not 
prove  the  whole  of  the  proceedings  before  the  magistrates.^ 

§  8.  The  defendant  cannot  show,  under  the  plea  of  not  guilty,  a 
judgment  and  execution  against  the  plaintiff,  even  for  the  avowed 
purpose  of  proving  that  he  was  not  guilty  of  the  trespass.*^ 

§  8  a.  To  establish  reasonable  and  probable  cause  in  the  action 
for  false  imprisonment,  it  is  not  necessary  to  prove  that  the 
defendant  believed  the  facts  stated  in  his  plea,  and  that  he  acted 
upon  that  belief;  but  it  is  sufficient  to  prove  such  facts,  as,  in  the 
opinion  of  the  judge,  amount  to  reasonable  and  probable  cause. 
Reasonable  and  probable  cause  is  a  question  for  the  judge  and  not 
for  the  jury.« 

§  9.  In  an  action  for  false  imprisonment,  the  plaintiff  may  be 
asked  what  the  owner  of  the  article,  an  inmate  of  the  defendant's 
house,  stated,  in  the  presence  of  the  policeman,  as  to  what  the 
defendant  had  said  to  her,  on  her  going  to  ask  him  what  she 
should  do  as  to  giving  the  plaintiff  into  custody  .^ 

§  10.  Upon  the  question  whether  a  release  of  personal  property 
was  obtained  by  duress  by  means  of  a  criminal  arrest;  thet 
declarations  of  the  party,  prior  to  the  complaint,  are  admissi- 
ble evidence  against  him,  for  the  purpose  of  showing  probable 
caiise.^ 

I  Jarria  r.  Manlove,  5  Har.  452.  •  Hailes  v.  Marks,  9  W.  R.  808 ;  4  L, 

*  Mowrey  v.  Smith  (Mass.),  Law  Rog.    T.  (N.  S.)  805,  Exch. 

Dec  1865,  p.  121.  '  Harris  o.  Dignnm,  5  Horl.  &  Nor. 

*  Harris  v.  Dignnm,  29  L.  J.  Exch.  23.      943 ;  29  L.  J.  Exch.  23. 

«  Biggs  V.  Clay,  3  Nev.  &  M.  464.  "  Hackett  v.  King,  8  Allen,  144. 

*  Coats  V.  Darb/f  3  Comst.  517. 
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§  11.  Where  no  justification  is  pleaded,  npon  the  question  of 
damages  and  wrong  motiyes,  evidence  is  admissible  of  grounds  of 
suspicion.^ 

§  12.  Upon  a  question  made  as  to  the  professional  skill  of  the 
defendant,  a  surgeon,  as  compared  with  that  of  the  profession  in 
general,  the  opinion  of  the  physician  with  whom  he  studied  hU 
profession  is  not  competent  evidence ;  nor  the  general  reputation 
among  the  profession  of  the  medical  institution  at  which  he  attend- 
ed lectures  upon  surgery ;  nor  his  declarations  made  to  a  physician, 
as  to  cases  alleged  to  have  been  treated  by  him,  and  their  symp- 
toms, and  the  course  of  treatment  pursued,  and  the  opinion  of  the 
physician,  derived  from  the  statements  and  firom  the  symptoms 
observed  by  himself,  as  to  the  propriety  of  the  course  pursued  by 
the  defendant ;  nor  his  manner  of  treatment  of  surgical  cases, 
two  years  after  the  treatment  of  which  complaint  is  made  in  the 
action,  and  eight  or  ten  montlis  after  the  commencement  of  the 
action.  The  fact,  that  a  surgeon  of  acknowledged  skill  assisted 
the  defendant  in  the  treatment  of  the  case,  a  part  of  the  time,  but 
not  by  his  procurement,  during  which  time,  however,  the  defend* 
ant  had  the  charge  and  control  of  the  case,  and  the  consulting 
surgeon  disagreed  with  him  as  to  the  course  of  treatment  in  rela- 
tion to  which  the  unskilfulness  was  alleged;  is  not  competent 
proof  to  show  either  skill  or  diligence.^ 

§  18.  In  an  action  against  a  physician  for  unskilful  treatment 
of  a  cut  upon  the  plaintiff's  thumb,  several  physicians  testified 
that  the  disease  of  the  thumb  was  a  felon,  which  often  resulted 
from  a  punctured  wound.  Held,  tliat  it  was  not  competent  to 
inquire  of  the  plaintiff's  nurse,  who  had  attended  her  during  all 
the  time,  when  she  first  heard  of  a  punctured  wound  in  connec- 
tion with  the  injury,  it  not  appearing  that  the  defendant  had  ever 
assigned  that  cause  as  the  origin  of  the  disease.' 

§  18  a.  A  declaration,  by  a  husband  and  wife  against  a  physician 
for  malpractice,  alleged  that  the  defendant  fraudulently  represented 
to  the  female  plaintiff  that  she  was  doing  well,  in  consequence  of 
which  she  did  not  apply  to  other  physicians,  and  thereby  lost  the 
use  of  her  hand ;  but  there  was  no  evidence  that  the  plaintiff  desired 


1  Brown  v.  Chadsey,  39  Barb.  253.  *  Twombly  v.  Leach,  11  Cosh.  397. 

3  Leighton  v.  Saigent,  U  Foit.  119. 
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to  call  in  any  other  physician.  Held,  a  witness  could  not  be  asked 
what  effect  was  produced  upon  his  mind  by  the  declarations  of  the 
defendant  concerning  another  physician  in  the  same  town.  In  such 
action,  evidence  is  not  competent  for  the  plaintiff,  to  show  the  effect 
of  the  remedies,  prescribed  by  the  defendant  for  the  wife,  upon  a 
person  entirely  well ;  nor  to  prove  that  the  husband  was  unable 
to  labor,  and  dependent  upon  his  wife  for  his  support ;  there  being 
no  allegation  in  the  declaration  of  a  loss  of  the  wife's  services. 
There  was  evidence  tending  to  show  that  the  defendant  did  not 
communicate  to  the  plaintiff  the  nature  of  the  disease,  but  that 
he  opened  her  thumb,  ^ving  as  a  reason  that  there  was  a  nerve 
partly  cutoff,  and  it  would  be  better  to  cut  it  entirely  off.  Held, 
other  physicians  could  not  be  asked :  ^^  Is  it  good  medical  practice 
to  say  you  opened  a  thumb  to  cut  off  a  nerve,  because  it  is  already 
partly  cut  off?  "  But  it  is  competent  for  the  defendant  to  prove, 
that  physicians,  in  addressing  their  patients,  often  call  the  tendon 
€i  the  thumb  a  nerve ;  and  that  it  is  good  medical  treatment  in 
some  cases  for  physicians  to  withhold  from  patients  the  extent  of 
their  disease  and  their  actual  condition ;  and  that  the  ti*eatment 
of  the  disease,  as  detailed  by  the  principal  witness  for  the  plain- 
tiff, was  proper  in  the  opinion  of  medical  men.^ 

^  TwomUy  v.  Letch,  11  Cash.  897. 
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CHAPTER   IX. 

EVIDENCE   IN  ACTIONS  FOB  LIBEL  AND  8LANDEB. 

• 

1.  Proof  of  other  words   than  thoee  al-       8.  Variance, 
leged.  '  10.  Malice. 

8.  Evidence  as  to  the  understanding  of  the        17.  Evidence  in  mitigation  of  damage; 

words.  repetition;  report;  character;  property. 

6.  As  to  damages,  26.  Justification  of  the  truth. 

§  1.  It  is  more  peculiarly  true  of  libel  and  slander  than  of 
almost  any  other  wrong,  that  a  consideration  of  the  wrong  itself 
necessarily  involves  a  view  of  the  evidence  relating  to  it;  which 
accordingly  has  been  somewhat  fully  treated  in  other  connections.^ 
The  plan  of  the  present  work  requires  a  brief  additional  notice. 

§  1  a.  In  an  action  for  slander,  other  words  than  those  for 
which  the  suit  is  brought  may  be  proved,  as  showing  the  intent' 
*^  Every  uncalled  for  utterance  of  a  defamatory  charge  is  more  or 
less  indicative  of  the  speaker^s  maHce  at  the  time." '  So  the 
plaintiff's  answer  to  the  slanderous  words  at  the  time  they  were 
uttered.*  The  whole  conversation  may  be  proved.*  But  not 
words  spoken  after  suit  brought,  to  explain  the  others.^ 

§  2.  In  an  action  for  a  libel,  the  declarations  of  the  defendant 
at  the  time  of  publication  are  evidence,  as  a  part  of  IheresgesUe, 
and  to  show  the  guo  animoJ  But  not  a  verbal  explanation  of  the 
libel  at  the  time  of  publication.^ 

§  8.  It  is  held  that  evidence  may  be  given  of  the  sense  in  which 
the  words  were  understood  by  the  hearers,  unless  their  meaning 
was  clear .^  So,  although  the  mere  opinions  of  witnesses  as  to  the 
meaning  of  a  libel,  or  that  it  was  of  and  concerning  the  plaintiff, 
are  not  admissible ;  yet,  when  the  words  are  ambiguous,  and  the 

1  See  Hilllard  on  Torts,  Chap.  XV.  >  Lacaa  v.  Nichols,  7  Jonei,  3S. 

3  Taylor  v.  Moran,  4  Met.  (Ky.)  127.  ^  Rice  v,  Simmons,  2  Har.  309. 

*  Per  Sanford,  J.,  Swift  v.  Dickerman,        "  Hagan  v.  Hendry,  IS  Ind.  177. 

SI  Conn.  291.  "  Barton  v.  Holmes,  16  Iowa,  252 ;  Gtf" 

*  Bradley  v,  Gardner,  10  Cal.  871.  ret  v,  Dickcrson,  19  Md.  418;  De  Mom  f. 

*  Barton  v.  Holmes,  16  Iowa,  252.  Haycock,  15  Iowa,  149. 
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application  doubtful,  it  must  be  shown  that  they  were  used  in 
their  actionable  sense,  and  were  applied  to  the  plaintiff,  and  that 
the  hearers  so  understood  them,  and  therefore  the  testimony  of 
the  hearers,  as  to  how  they  understood  the  words,  is  admissible.^ 

§  4.  But  the  understanding  of  the  by-standors  cannot  be  shown 
to  make  words  slanderous,  which,  as  stated  in  the  declasation,  are 
not  per  se  actionable.^  And  it  is  held,  in  Pennsylvania,  notwith- 
standing some  cited  cases  to  the  contrary,  that  the  opinion  of  a 
witness,  that  the  plaintiff  was  the  person  intended,  is  not  compe- 
tent evidence.  ^^A  party  cannot  thus  aid  the  inntiendo  by  the 
opinion  of  the  witness.  ...  If  this  could  be  done  there  would 
be  no  use  for  an  inntiendo.  Its  office  would  be  supplied  by  the 
oath  of  witnesses,  who  would  draw  the  inference  from  precedent 
facts  instead  of  the  jury.  ...  It  is  the  business  of  witnesses  to 
state  facts,  and  the  province  of  the  jury  to  draw  such  inferences 
or  conclusions  from  them  as  they  shall  conscientiously  believe  to 
be  warranted."  ^  Nor  can  it  be  shown  that  the  words  were  used 
in  a  sense  different  from  their  natural  one,  unless  accompanied 
with  proof  that  such  different  meaning  was  explained  at  the  time 
they  were  uttered.*  It  is  for  the  jury,  not  for  an  expert,  to  judge 
of  the  meaning  of  the  words.  Thus,  where  the  words  were,  that 
the  plaintiff  was  ^^  getting  up  a  bogus  baby-affair,"  a  "  Mrs.  Cun- 
ningham affair,"  evidence,  as  to  what  was  generally  understood  by 
a  "  Mrs.  C.  affair,"  was  rejected.* 

§  5.  In  an  action  for  slander  of  a  physician  in  his  profession, 
the  currency  of  the  slander  in  the  place  of  his  practice,  following 
the  utterance,  may  be  given  in  evidence,  as  well  as  its  effect  upon 
bis  professional  gains,  in  aggravation  or  proof  of  damages,  with- 
out strict  proof  connecting  the  current  report  with  the  slander  of 
the  defendant ;  the  fact  of  such  connection  being  a  question  for 
the  jury.^  So  evidence  is  admissible,  in  enhancement  of  dam- 
ages, that  the  plaintiff  suffered  great  anxiety  and  distress  of  mind 
by  reason  of  the  slander,  though  the  charge  was  against  him  in 
his  professional  and  not  in  his  private  character .^  So  where  the 
plaintiff,  in  an  action  for  a  libellous  publication  in  a  newspaper 
chai^ging  her  with  theft,  had  alleged  as  special  damage,  that  she 

1  Smart  v.  Blancbard,  42  K.  H.  187.  «  Demptej  v.  Paige,  4  E.  D.  Smith,  21S. 

s  Smith  V.  Gaffiurd,  33  Ala.  168.  *  Weed  v.  Bibbins,  32  Barb.  815. 

*  Raigler  v.  Hammel,  37  Fenn.  130;  *  Bice  v,  Cottrell,  6  B.  1. 840. 

per  Thompion,  J.,  ib.  133, 134.  ^  Swift  v.  DickennaD,  31  Conn.  285. 
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had  in  consequence  of  the  libel  been  discharged  bj  one  A  from 
his  employment  as  a  seamstress  in  a  neighboring  town ;  held,*  she 
might  prove,  that  a  few  days  after  the  publication  A  had  said  to 
her,  that  there  were  flying  reports  in  the  newspapers  about  her 
and  her  sister,  and  that  it  would  injure  his  shop  to  have  such  girls 
there,  and  had  thereupon  discharged  her ;  although  there  was  no 
other  evidence,  either  that  A  had  seen  the  particular  publicatiou 
in  question,  or  as  to  what  reports  and  what  newspapers  he  referred 
to.^  But  one  charged  with  theft  cannot  show  that  he  is  a  minis- 
ter, in  order  to  enhance  the  damages,  where  there  is  no  averment 
of  that  fact,  and  no  allegation  of  special  damage  to  him  in  his 
profession.^  So  where  the  plaintiff,  a  surgeon,  sued  for  a  slander, 
charging  him  with  having  had  a  bastard  child  by  a  female  servant, 
alleging  that  the  words  were  spoken  to  A,  whereby  A  would  not 
employ  him,  and  that  he  was  otherwise  injured  in  his  business ; 
held,  he  could  not  recover  for  damages  to  his  general  business 
occasioned  by  repetitions  of  the  slander,  but  which  did  not  follow 
directly  from  the  speaking  of  the  words  to  A.^  So  in  an  action 
for  libels  of  and  concerning  the  plaintiff  as  an  opera  manager;  the 
question,  ^^What  was  the  effect  upon  the  house  (the  plaintiff's 
Opera  House)  or  the  filling  of  the  house,  of  the  articles  that  were 
published  in  the  Herald,  and  which  are  now  complained  of^"  is 
not  competent,  the  answer  being  a  mere  opinion.^ 

§  6.  It  is  held  that,  on  a  statement  of  special  damage  by  loss 
of  custom,  the  customers  themselves  must  be  called.^ 

§  7.  In  an  action  for  libels,  published  in  the  defendant's  news- 
paper, although  the  complaint  alleges  that  the  defendant  boasted 
of  a  circulation  of  20,000  copies  daily,  and  although  this  allega- 
tion is  not  denied  by  the  answer;  copies  published  by  him,  at  about 
the  date  of  the  libels,  stating  a  greater  circulation  at  that  time, 
are  competent  evidence  to  prove  that  fact.^ 

§  8.  Upon  the  subject  of  variance  between  the  words  alleged 
and  those  proved,  some  late  cases  adopt  a  strict  rule,  though 
doubting  its  policy.  The  rule  is  attributed  to  the  fact,  that "  the 
action  of  slander  has  not  been  regarded  with  any  great  favor  by 
the  courts."  '*    Thus,  in  an  action  for  slander^  so  many  of  the 

1  Moore  v,  Sfcevenson,  27  Conn.  14.  •  Wood  v,  Jones,  1  F.  &  P.  301. 

■  Gandy  v,  Humphries,  36  Ala.  617.  •  Fry  v.  Bennett,  3  Bosw.  200. 

»  Dixon  V,  Smith,  5  Horl.  &  Nor.  450.  »  Per  Walker,  J.,  29  IlL  459. 
*  Fry  r.  Bennett,  3  Bosw.  200. 
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words  complained  of  must  be  proved  as  will  establish  the  slander ; 
not  other  words  of  similar  import,  or  equivalent  words.  More 
words  may  be  proved,  provided  they  do  not  change  the  meaning. 
A  di£ference  in  the  tense  of  the  word  proved,  and  that  alleged, 
will  defeat  a  recovery, —  as  the  use  of  "  has  "  for  "  had."  ^ 

§  9.  It  is  held  calculated  to  mislead  the  jury,  to  refer  it  to  them 
to  determine,  whether  the  defendant,  ^^  in  substance,"  spoke  or 
published  the  words  charged,  without  explaining  the  meaning 
which  the  law  would  attach  to  that  expression  in  connection  with 
the  proof  of  the  slander  charged.^ 

§  9  a.  Where  the  plaintiff  alleges  an  office  or  special  character, 
it  is  generally  held  sufficient  to  prove  actual  possession  and  enjoy- 
ment of  the  office,  or  actual  exercise  of  the  employment  or  pro- 
fession.^ But  an  allegation  of  the  mode  of  the  plaintiff's  appoint- 
ment must  be  proved ;  as  in  case  of  the  allegation  that  he  has 
taken  a  medical  degree.^  If  the  charge  itself  assumes  the  alleged 
office  or  employment,  it  need  not  be  proved.^ 

§  10.  In  an  action  for  slanderous  words,  maMce  is  an  essential 
fact,  and  should  always  be  proved.^  The  defendant's  manner, 
and  other  circumstances  accompanying  the  slander,  may  be  proved 
on  the  question  of  malice.^  And,  while  malice  is  doubtless  to.be 
inferred  from  falsehood,  evidence  of  actual  malice  is  admissible 
upon  the  question  of  damages.^ 

§  11.  Repetition  of  the  slanderous  or  similar  words,  after  suit 
brought,  is  held  admissible  proof  of  malice,  but  not  of  other 
words,  amounting  to  a  distinct  slander.^  And  when  words,  oral 
or  written,  actionable  in  themselves,  other  than  the  publication 
declared  on,  are  offered  in  evidence  to  prove  malice,  the  court 
must  caution  the  Jury  that  thoy  are  not  to  increase  the  damages 
on  that  account.^^  Thus  A,  and  B  his  wife,  sued  C,  and  D  his 
wife,  for  the  slander  of  B  by  D,  and  introduced  evidence  to  prove 
the  words,  and  that  they  were  similar  to  those  contained  in  an 
anonymous  letter,  said  to  have  been  written  and  sent  by  B  to  D ; 

1  Wilborn  v.  Odell,  29  111.  456.    See       ^  Benyman  v.  Wise,  4   T.    R.    366 ; 

Maybee  v,  FUk,  42  Barb.  326.  Yrisarri  v.  Clement,  3  Bing.  432 ;  Cum- 

3  Atteberry  v.  Powell,  29  Mis.  429.  men  i^.  8mith,  2  S.  &  R.  440. 

•  Jones  V.  Sterens,  11  Price,  235;  Bei>        •  Harry  v.  Ck)n8tantin,  14  La.  An.  782. 
rvman  v.  Wise,  4  T.  R.  66.    See  Sellers  v.        '^  Parke  v.  Blackiston,  3  Har.  373. 
I'm,  4  B.  &  C.  655 ;  McPherson  v.  Che-        •  Fry  v,  Bennett,  3  Bosw.  200. 
deall,  S4  Wend.  24;    Smith  v,  Taylor,       >  Parmer  v.  Anderson,  33  Ala.  78. 

1  N.  R.  196.  ^^  Letton  u.  Young,  2  Met.  (Ky.)  558. 

*  Hoises  V.  Thornton,  8  T.  R.  303. 
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which  letter  contained  libellous  statements  against  both  B  and  her  , 
daughter.  Held,  admissible  for  the  purpose  of  showing  malice, 
though  not  to  affect  the  damages,  provided  the  jurj  were  cau- 
tioned by  the  court  upon  this  latter  point ;  that  portion,  however, 
relating  to  the  daughter  being  evidence  for  no  purpose  whatsoever. 
An  instruction  was  given  to  the  jury,  to  the  effect  that  the  letter 
was  only  admissible  to  show  malice,  and  for  no  other  purpose,  and 
that  they  had  a  right  to  award  such  damages  to  the  plaintiffi  as 
they  thought  them  entitled  to  from  all  circumstances  proved  in 
the  case.    Held,  the  caution  to  the  jury  was  not  sufficient.^ 

§  12.  Passion  does  not  disprove  malice.^ 

§  13.  Where  the  plaintiff,  to  show  malice,  proves  an  admission 
of  the  defendant  as  to  a  conversation  with  the  defendant's  brother; 
the  defendant,  to  rebut  the  inference  of  malice,  may  show  what  he 
actually  did  say,  and  the  circumstances  of  the  conversation.' 

§  14.  When  the  libel  is  primd  facie  a  privileged  communication, 
it  is  open  to  the  plaintiff  to  put  in  evidence  subsequent  statements 
made  by  the  defendant,  as  tending  to  show  malice  at  the  time  of 
publication.  The  judge  ought,  especially  if  there  be  a  considera- 
ble interval  between  such  statements  and  the  publication,  to 
direct  the  jury  to  consider,  whether  such  subsequent  statements 
might  not  refer  to  something  which  happened  subsequently  to  the 
libel,  so  as  not  to  show  malice  at  the  time  of  publication.^ 

§  15.  Circumstances  tending  to  disprove  malice  are  admissible, 
in  a  slander  suit,  in  mitigation  of  damages,  but  not  evidence  of 
the  apparent  good  humor  of  the  defendant,  when  uttering  lan- 
guage clearly  slanderous.^  And  where  mitigating  circumstances 
are  offered  in  evidence,  for  the  purpose  of  repelling  the  presump- 
tion of  malice,  it  should  be  shown  that  he  knew  of  them  at  the 
time  ho  made  the  charge.^ 

§  16.  The  act  of  1855,  of  Connecticut,  with  regard  to  libels, 
provides,  that,  ^^  in  every  action  for  an  alleged  libel,  the  defendant 
may  give  proof  of  intention,  and  unless  the  plaintiff  shall  prove 
malice  in  fact  he  shall  recover  nothing  but  his  actual  damage 
proved  and  specially  alleged  in  the  declaration."  Held,  the  former 
provision  was  only  an  extension  of  a  pi*eviou8  rule ;  such  evi- 
dence having  been  always  admissible  in  reduction  of  damages, 


^  Letton  V.  Young,  2  Met.  (Ky.)  558. 
«  Hosley  v.  Brooks,  20  III.  115. 
*  Smith  V.  Gafikrd,  3  Ala.  168. 


*  Heramings  r.  Gomoq,  I  £U.  B.  &  E.  346 
ft  Weaver  v.  Hendrick,  SO  Mis.  502. 
ft  Swift  V.  Dickerman,  31  Conn.  285. 
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and  the  only  difference  here  being,  that,  in  the  absence  of  rebut- 
ting proof  on  the  part  of  the  plaintiff,  it  prevents  the  recovery  of 
general  damages.  The  latter  provision  was  not  intended  to  pre- 
scribe any  new  rule  as  to  the  kind  and  degree  of  malice  to  be 
proved,  or  as  to  the  evidence  by  which  it  was  to  be  shown,  but 
only  to  require  other  evidence  than  mere  legal  presumption  from 
the  fact  of  publication.  That  the  motives  of  the  defendant  were 
improper  and  unjustifiable,  may  be  shown  by  the  character  of  the 
publication  itself,  and  by  all  the  circumstances,  without  proof  of 
any  actually  hostile  motive.  This  construction  of  the  act  recon- 
ciles it  with  the  provision  of  the  constitution,  that  ^^  every  person, 
for  an  injury  done  him  in  his  person,  property,  or  reputation,  shall 
have  remedy  by  due  course  of  law,  and  right  and  justice  adminis- 
tered without  sale,  denial,  or  delay."  ^ 

§  17.  Evidence  is  not  admissible,  on  the  part  of  the  defendant, 
of  previous  harsh  language  of  the  plaintiff's  wife  at  the  time.^ 
Nor,  in  mitigation,  that  in  other  conversations  he  spoke  of  the 
plaintiff  less  offensively.^ 

§  18.  Evidence  is  not  admissible,  that  the  alleged  slander  was  a 
mere  repetition  of  what  had  been  said  by  another,  unless  the 
authority  was  given.^  So  if  the  defendant  would  avail  himself,  in 
mitigation  of  damages,  of  the  fact,  that,  at  the  time  he  told  the 
injurious  story,  he  mentioned  the  name  of  the  author,  it  must  not 
only  appear  that  he  did  so  mention  his  author,  but  also  that  he 
did  so  receive  the  story .^ 

§  19.  It  is  held,  that,  in  an  action  for  slander,  the  defendant  may 
show,  in  order  to  disprove  malice  and  in  mitigation  of  damages,  that, 
when  the  words  were  uttered,  a  general  report  existed,  that  the 
plaintiff  bad  committed  the  act  charged.^  (See  §  21.)  So  for  the 
purpose  of  proving  that  the  owner  of  a  building,  set  on  fire,  had 
reason  to  believe  that  a  particular  person  was  the  incendiary,  and 
used  good  faith  in  making  statements  charging  him  with  the 
crime ;  evidence  that  he  was  informed  of  declarations  and  acts  of 
ilie  suspected  person,  tending  to  show  his  guilt,  is  competent." 

§  20.  But  other  cases  hold  the  contrary.®    Thus  it  is  held,  that 

1  HotchkisB  V.  Porterp  20  Conn.  414 ;  ace        >  Rice  v,  Cottrell,  5  R.  I.  340. 
Moore  v.  Steyenson,  27  ib.  14.  '  Wetherbee  v.  Marsh,  20  N.  H.  561 ; 

<  Hosley  V.  Brooks,  20  111.  115.    See  Morris  v.  Barker,  4  Har.  520. 
Thomas  i;.  Dnnaway,  30  ib.  373.  "*  Lawler  v,  Karle,  5  Allen,  22. 

s  Bradford  p.  Edwards,  32  Ala.  628.  *  Richardson  v.  Roberts,  23  Geo.  215. 

*  EiUott  V.  Boylcs,  31  Penn.  65. 
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the  defendant  cannot,  under  the  general  issue,  prove  that  the 
words  were  but  a  repetition  of  common  reports,  either  to  rebat 
malice  or  mitigate  damages.  Nor,  for  either  purpose,  acts  of  the 
plaintiff  tending  to  excite  suspicions  that  lie  was  guilty  of  the 
crime  charged,  but  stopping  short  of  actual  proof  of  such  guilt ; 
although  it  is  also  proposed  to.  show,  that,  at  the  time  the  words 
were  uttered,  a  public  investigation  was  going  on,  involving  an 
inquiry  into  the  plaintiff's  conduct,  and  was  a  subject  of  public 
remark.^  So  it  cannot  be  proved,  that  the  plaintiff  was  the  object 
of  general  suspicion  in  tlie  neighborhood  in  relation  to  the  act 
jcharged.^  Nor  that  another  person  had  previously  made  the 
same  charge,  and  the  plaintiff  did  not  deny  it.^  Nor,  in  case  of 
an  alleged  libel  in  a  newspaper,  that  a  similar  article  had  recently 
appeared  in  another  paper.^  More  especially,  if  the  libellous 
matter  be  stated  positively  in  the  publication,  and  not  as  resting 
in  rumor  merely  ;  the  mere  existence  of  the  rumor,  known  to  all 
parties,  is  not  admissible  in  mitigation  of  damages.^ 

§  21.  It  is  generally  held,  that  evidence  of  character  is  admis- 
sible.^ Thus,  in  mitigation  of  damages,  of  the  plaintiff's  bad 
character.^  Hence,  in  an  action  of  slander,  charging  the  de- 
fendant with  having  accused  the  plaintiff  of  adultery,  it  is 
competent  for  the  defendant,  in  mitigation  of  damages,  to  prove 
that  the  plaintiff  was  commonly  reputed  to  be  unchaste  and 
licentious.^  Other  cases,  however,  hold  the  contrary.^  And  in 
a  recent  case  in  England  it  is  held,  that,  iu  an  action  for 
libel,  where  there  is  no  plea  of  justification,  questions  cannot  be 
asked,  tending  to  show  the  plaintiff's  previous  bad  character,  in 
mitigation  of  damages.  ^^  And  the  distinction  is  made,  between 
evidence  of  the  plaintiff's  bad  character,  and  that  of  particular 
reports,  relating  to  the  charge  in  question.^^  (See  §  19.)  Thus, 
in  an  action  by  a  female  for  a  charge  of  general  unchastity, 
upon  a  plea  of  the  general  issue,  evidence  is  admissible  for 
the  defendant  of  the  bad  general  reputation  of  the  plaintiff  for 
chastity,  but  not  of  reports  of  particular  acts  of  iucoutinency. 
The  court  remark :  '^  Without  undertaking  to  review  at  length 

1  Knight  p.  Foster,  39  N.  H.  576.  325 ;   Conroe  v,  Conroe»  47  Pcnn.  198; 

'  FaUer  u.  Dean,  31  Ala.  654.  Burton  i;.  March,  6  Jones,  409;  Wapkiv- 

*  Ibid.  Barton,  2  Har.  446. 

*  Sheahan  r.  Collins,  20  HI.  325.  **  Bridijraan  v.  Hopkins,  34  Venn.  69. 

•  Haskins  v.  Lnmsden,  10  Wis.  359.  »  Paike  r.  Blackiston,  3  Har.  373. 

•  See  Bryan  v.  Gurr,  27  Geo.  378.  w  Bracegirdle  v.  Bailey,  1  F.  &  F.  536. 
7  Fuller  V.  Dean,  31  Ala.  654;  20  111.      u  Sheahan  v.  CoUins,  20  IU.  325. 
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the  numerous  decisions  made,  especially  in  the  English,  Massa- 
chusetts, and  New  York  courts,  upon  the]  question  how  far,  in 
actions  of  slander,  the  defendant  may,  under  the  plea  of  not 
guQty,  attack  the  character  of  the  plaintiff,  it  may  be  safely  said 
to  be  almost  everywhere  settled,  that  evidence  of  general  bad 
reputation  is  admissible  in  mitigation  of  damages.  Whether 
reputation  in  that  department  of  character  which  the  alleged 
slander  has  assailed  may  be  given  in  evidence  is  perhaps  not  so 
well  established  by  authority.  In  many  of  the  cases  the  question 
has  been  embarrassed  by  the  pleadings.  There  has  been  no  plea 
of  not  guilty,  or  it  has  been  accompanied  with  a  plea  or  notice  of 
justification."  ^  So,  in  an  action  for  charging  a  female  with  un- 
chastity,  evidence  that  the  plaintiff's  general  reputation  is  bad, 
independently  of  the  slander  of  which  she  complains,  and  that  it 
was  bad  ten  years  before,  and  at  another  place,  is  admissible  in 
mitigation  of  damages,  although  no  such  ground  of  defence  is 
set  up  in  the  answer.  But  evidence  of  particular  instances  of  her 
misconduct  is  not  admissible.'  And  it  cannot  be  shown  in  miti- 
gation of  damages  that  the  playitiff  was  quarrelsome.^ 

§  22.  It  is  held,  that  no  evidence  can  be  offered  of  the  plaintiff's 
good  character,  till  it  has  been  attacked.^  The  law  presumes  his 
character  to  be  good.^  And  this  notwithstanding  the  proof  of  cir- 
cumstances under  the  general  issue,  which  may  have  awakened 
suspicion  of  the  plaintiff's  guilt  in  tlie  mind  of  the  defcnd- 
ant« 

§  23.  In  an  action  for  a  libel  upon  the  plaintiff,  in  connection 
with  a  donation  party  which  she  had  attended,  the  character  of 
that  party,  and  the  conduct  of  its  members,  cannot  be  proved  by 
the  defendant  under  the  general  issue  J 

§  24.  It  is  held,  that  the  wealth  of  the  defendant  cannot  be 
offered  in  evidence;^  nor  his  poverty;®  nor,  in  general,  his  cir- 
cumstances as  to  property.^^  But  evidence  of  the  rank,  profession, 
or  standing  of  either  party  is  admissible.^^ 

§  25.   The  truik  is  a  good  defence  to  an  action  for  libel  or 


1  Conroe  v,  Conroe,  47  Penn.  198  ;  per       *  Chubb  v.  Gsell,  34  Pcnn.  114. 
Strong;,  J.,  ib.  200.  ?  Smnrt  r.  Blancharil,  42  N.  H.  137. 

>  Parkhunt  r.  Ketchura,  6  Allen,  406.  *  Pnlmer  t^.  Haskins,  28  Barb.  90.    Coa- 

*  Hoslej  r.  Brooks,  20  111.  115.  tra„Hninphrie8  r.  Parker,  52  Maine,  502. 

*  Tibbfl  V,  Brown,  2  Grant,  39 ;  3  Har.        ^  Pool  o.  Devers,  30  Ala.  672. 
873 ;  34  Penn.  314.  ^^  Morris  v.  Barker,  4  Har.  520. 

*  Parke  v.  Blacklston,  3  Har.  373.  n  parke  v.  Blackiston,  3  Har.  373. 
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slander;^  and  this,  notwithstanding  malice.^  But  when  a  de- 
fondant  in  slander  pleads  the  general  issue,  he  admits  that  the 
plaintiff  is  innocent  of  the  charge.  The  truth  can  only  be  shown 
under  a  plea  of  justification.^  The  defendant  cannot,  upon  plea 
of  the  general  issue,  prove  the  truth  of  the  words  charged,  for 
the  purpose  of  disproving  malice  or  of  mitigating  damages;* 
though  it  is  held,  that  he  is  not  to  be  denied ;  the  benefit  of 
mitigating  circumstances,  merely  because  they  tend  to  prove  the 
truth  of  the  charge,  while  they  fall  short  of  it ;  and  may  show 
by  way  of  excuse  anything  short  of  a  justification,  which  re- 
pels the  presumption  of  malice,  but  does  not  necessarily  imply 
the  truth  of  the  charge,  or  necessarily  constitute  evidence  of 
it.^  ^  And,  in  an  action  for  slanderous  words,  the  defendant 
cannot  in  the  same  answer  deny  and  also  justify  the  words.  So 
an  answer  justifying  the  speaking  must  confess  it.  And  an 
answer,  merely  stating  that  the  words  spoken  are  true,  is  not 
sufficient  as  a  justification  ;  it  should  state  the  facts  constituting 
the  crime  or  offenoe  imputed,  so  that  an  issue  either  of  law  or 
fact  may  be  found.^  And  evidence  is  sometimes  held  not  admis- 
sible in  mitigation  of  damages,  which  tends  to  prove  the  truth ; 
^^  such  as  would,  in  the  mind  of  a  prudent  man,  justly  awaken 
suspicions  of  guilt  of  the  crime  imputed.  The  purpose  of  the 
testimony  is  to  mitigate  the  legal  imputation  of  malice,  on  the 
ground  of  misapprehension,  as  to  the  character  of  the  acts  out  of 
which  the  imputation  of  guilt  was  made,  and  consequently  the 
damages.  It  must  not  tend,  at  the  same  time,  to  prove  the  truUi 
.  .  .  and  hence  that  there  was  no  misapprehension.'* " 

§  26.  But  although  the  truth  of  the  charge  cannot  be  proved  in 
mitigation  of  damages ;  it  is  sometimes  held,  that  for  this  purpose 
the  defendant  may  prove,  under  the  general  issue,  a  belief  of  its 
truth,  and  the  facts  upon  which  such  belief  is  founded.  Thus,  in 
an  action  for  the  charge  of  poisoning  a  cow,  the  defendant  may 
prove  an  actual  poisoning;  the  hostility  of  the  plaintiff;  that  the 
defendant  had  poisoned  his  dog,  and  the  plaintiff  had  threatened 
to  pay  him  in  his  own  coin ;  and  that  the  defendant  had  attempted 

1  Rayne  v.  Taylor,   14  La.  An.  406 ;  3        *  Swift  p.  Dickcrman,  31  Conn.  285. 
Bosw.  200.  e  Atteberry  v,  Powell,  29  Mis.  429. 

2  Fry  V,  Bennett,  3  Bosw.  200.  7  per  Thompson,  J.,  Smith  ».  Smiih,  59 
«  Sheahan  v,  Collins,  20  111.  825.        •       Fenn.  442. 

*  Swift  V,  Dickerman,  31   Conn.  285 ; 
Enight  V.  Foster,  39  N.  H.  576. 
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to  instigate  a  malicious  prosecution  against  the  plaintiff.^  So  where 
the  words  spoken  charged  the  plaintiff  with  attempting  to  produce 
a  '^  bogus  "  baby ;  the  defendant,  admitting  their  falsity,  and  set- 
ting up  in  mitigation  of  damage,  that,  in  common  with  others,  he 
believed  the  charge,  may  show,  on  the  question  of  damages,  as 
tending  to  prove  absence  of  malice  and  a  well-founded  belief,  that 
the  physical  condition  of  the  father  was  such,  as  to  induce  a  sin- 
cere belief  that  at  the  time  he  was  incapable  of  procreation.^  (a) 
And  it  is  held  in  New  York,  that,  if  the  defendant  fails  to  prove 
his  plea  of  justification,  he  may  still  offer  evidence  in  mitigation, 
if  the  mitigating  facts  are  stated  in  the  answer.^  But  it  is  no  defence 
to  an  action  for  slander,  by  words  imputing  unchastity  to  a  woman, 
to  show  that  the  defendant  spoke  the  words  to  her,  and  was  led 
to  do  so  by  her  general  conduct,  and  especially  by  her  deportment 
with  a  particular  man,  believing  the  same  to  be  true.^  So  a  belief 
of  the  truth  is  held  no  defence  to  an  action  for  libel ;  ^  more  es- 
pecially if  the  party  was  indifferent  whether  it  were  true  or  false.^ 

§  26  a.  It  is  held,  that,  where  the  defendant  pleads,  and  offers 
evidence  tending  but  failing  to  prove,  the  truth ;  if  this  defence  is 
made  bond  fide^  and-  not  with  the  purpose  of  spreading  and 
perpetuating  the  original  slander,  it  ought  not  to  aggravate  the 
damages ;  and  whether  the  defence  is  made  with  a  fair  or  ma- 
licious purpose,  is  a  question  for  the  jury.^  (6) 

§  27.  It  is  held,  that,  under  a  plea  of  the  truth,  evidence  must  be 
offered  which  would  convict  of  the  crime  charged.®  Thus,  in  an 
action  for  charging  perjury,  the  plea  of  justification  must  be  estab- 
lished by  such  amount  of  evidence  as  would  authorize  a  conviction 
for  that  crime.®  So  it  is  held,  that  the  truth  cannot  be  established  by 
mdirect  and  remote  evidence^^^    And  the  justification  must  apply 

J  Hatchioson  t?.  Wheeler,  85  Venn.  330.  '  Pallet  v.  Sargent.  36  N.  H.  496. 

*  Weed  V,  Bibbins,  32  Barb.  315.  "  Forshee  v.  Abrams,  2  Clarke  (Iowa), 

*  Rufls  V.  Bn>okfl,  4  E.  D.  Smith,  644.  571. 

*  Farkhurst  v.  Eetchum,  6  Alien,  406.  *  Gorman  i;.  Sutton,  32  Penn.  247. 

*  Fry  V.  Bennett,  3  Bosw.  200.  ^^  Forshee  v,  Abrams,  2  Clarke  (Iowa), 

*  Moore  v»  Stevenson,  27  Conn.  14.  571. 

(a)  It  is  held  in  a  late  English  case,  that,  (6)  Upon  the  point,  whether  an  attempted 

In  an  action  by  an  optician  against  a  news-  jasttfication    aggravates    the    slander,    or 

paper  proprietor,  for  inserting  an  advertise-  whether,  if  set  up  bondjidef  it  is  do  aj]:gra- 

ment  alluding  to  him  as  a  licensed  hawker  vation;  see  Gorman  v.  Sutton,  32  Pcnn. 

and  qnack  in  spectacle  secrets;  evidence  247;  Richardson  v.  Roberts,  23  Geo.  215; 

that  this  was  true  is  admissible  under  the  Pool  t^.  Devers,  30  Ala.  672 ;  Rayner  v. 

general  issue,  as  showing  that  the  adver-  Kinney,  14  Ohio  St.  283. 
tisement  was  not  a  libel.    Keyzor  v.  New- 
comb,  1  F.  &  F.  487. 
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to  the  very  charge  complained  of.    Thus,  where  the  same  offence 
was  committed  only  once,  instead  of  repeatedly,  as  charged,  the 
justification  was  held  bad.^     So  where,  in  slander,  the  words  laid 
in  the  declaration  charged  that  the  plaintiff  committed  an  ofience 
with  one  person  ;  evidence  that  he  had  committed  a  like  offence 
with  other  persons  will  not  be  received,  either  as  a  defence  or  in 
mitigation  of  damages.    Nor  evidence  that  he  had  committed  a 
different  offence  either  with  the  same  or  with  other  persons. 
Thus,  where  the  words  laid  charged  that  the  plaintiff  had  com- 
mitted a  rape  on  a  particular  person,  named  in  the  declaration; 
evidence  will  not  be  received,  that  he  had  attempted  to  com- 
mit a  rape  on  the  same,  and  also  on  another  person,  either  as 
a  defence  or  in  mitigation  of  damages.    Nor  will  evidence  be  re- 
ceived in  mitigation,  that  the  plaintiff  had  admitted  and  boasted 
that  he  had  committed,  with  other  persons,  offences  of  a  like 
character  with  that  charged  upon  him  by  the  words  laid  in  the 
declaration.^    So  under  a  plea  of  justification,  in  a  suit  for  charg- 
ing the  plaintiff  with  fornication  with  a  certain  man,  evidence 
that  her  child  is  a  bastard  is  not  sufficient.^    So  where  the  charge 
was,  that  the  plaintiff,  a  physician,  had  no  professional  knowledge 
or  skill,  and  lost  almost  all  his  patients  ;  held,  proof  of  particular 
instances,  in  which  the  plaintiff  had  shown  want  of  knowledge 
and  skill,  was  inadmissible,  for  the  purpose  of  mitigating  damages, 
or  showing  the  professional  reputation  of  the  plaintiff.    Seputa- 
tion  can  only  be  proved  by  the  direct  testimony  of  those  who  are 
acquainted  with  it,  and  not  by  particular  facts.^    So  the  plaintiff 
was  charged  in  a  newspaper  with  having  "  made  himself  invisible 
on  account  of  too  much  borrowing  and  not  paying ;  that  is  to 
say,  ran  away.'*    Innuendo,  that  he  had  borrowed  articles  of 
property,  and  then  ran  away  and  absconded,  without  paying  for 
or  returning  the  same.     General  justification,  without  specifica- 
tion of  particulars.    Held,  the  charge  was  not  met  by  evidence 
of  the  plaintiff's  absconding  in  debt.^    So  in  an  action  for  slander, 
in  accusing  the  plaintiff   of  buying   and  selling    by  unsealed 
weights  and  measures,  and  also  of  the  crime  of  gross  frand 
and  cheating  at  common  law,  a  justification  of  the  truth  cannot 

1  Barford  i^.  Wible,  32  Penn.  95.     See  *  Swift  tr.  Dickerman,  SI  Conn.  285. 

Forshec  u.  Abrams,  2  Clarke  (Iowa),  571.  »  Washten  v,  Qaenzer, 29 N.  Y.  (2Tifla) 

a  Pallet  V.  Sargent,  86  N.  H.  496.  647. 
*  Bichardson  v,  Roberts,  23  Qeo.  215. 
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be  supported  bj  evidence,  that  the  plaintiff  ^^  applied  to  a  person 
to  take  some  damaged  meat  and  sell  it,  without  letting  it  be 
known  that  the  plaintiff  was  connected  in  the  transaction."  ^  So 
the  defendant  publislied  of  the  plaintiffs,  coal-merchants,  what 
purported  to  be  a  report  of  an  inquiry  before  a  board  of  guardians 
respecting  the  fraudulent  conduct  of  the  plaintiffs'  agent,  who,  in 
performance  of  a  contract  for  *^  best  coals,"  had  delivered  at  the 
workhouse  coals  of  an  inferior  description,  and  (hj  falsifying  the 
weighing  machine  by  means  of  a  wedge)  deficient  in  weight. 
The  libel  commenced,  "  Tlie  way  in  which  Messrs.  P.  (the  plain- 
tiffs) do  things  at  Guildford.  Inserting  the  wedge ; "  and  ended 
with  a  recommendation  of  one  of  the  guardians  to  ^*  have  nothing 
more  to  do  with  Messrs.  P.,"  innuendo,  '^  the  defendant  meaning 
thereby  that  the  plaintiffs  were  cognizant  of,  and  had  sanctioned 
improper  and  fraudulent  conduct  by  their  agent  at  Guildford, 
and  were  accustomed  to  carry  on  their  said  trade  there  improperly 
and  fraudulently."  The  defendant  pleaded  a  justification,  fol 
lowing  the  innuendo,  and  saying  that  the  coals  delivered,  as 
mentioned  in  the  libel,  were  inferior  in  quality,  as  the  plaintiffs 
well  knew,  and  deficient  in  weight.  Held^^  the  defendant,  having 
by  his  plea  alleged  that  the  fraud  of  their  agent  was  sanctioned 
by  the  plaintiffs,  must  prove  that  the  libel  imputed  personal 
misconduct  and  fraud  to  the  plaintiffs,  and  the  jury  were  bound 
to  find  for  the  plaintiffs,  unless  satisfied  that  the  defendant  had 
shown  some  complicity  on  their  part  in  the  misconduct  and  fraud 
imputed  to  their  agent.'  But  an  action  of  slander  for  charging  a 
man  with  having  the  venereal  disease,  and,  with  that  disease 
upon  him,  contracting  marriage,  and  communicating  the  disease 
to  his  wife,  cannot  be  maintained,  if  the  plaintiff  iinmediately 
after  his  marriage  had  the  disease  in  fact,  even  by  proof  that  his 
wife,  whom  he  married  without  knowing  that  she  had  the  disease, 
communicated  it  to  him.^ 

§  27  a.  Where  the  defendant,  to  an  action  for  slander,  pleads  the 
general  issue  and  a  justification,  he  may  give  evidence  in  mitiga- 
tion of  damages  under  the  general  issue;  though  it  may  be 
doubted  whether  he  can  do  it.  when  a  justification  is  pleaded 
alone.^ 

§  27  b.  Where  alleged  libels  imputed  to  the  plaintiff,  an  opera 

1  Chapman  v.  Ordway,  5  Allen,  593.  *  Golderman  o.  Stearns,  7  Gray,  181. 

*  Flior  V.  Wilson,  1  C.  B.  (N.  S.)  95.  «  PaUet  v.  Sai^gent,  36  N.  H.  496. 
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manager,  cruel  treatment  towards  his  artists,  and  the  defendant 
justified ;  evidence  of  the  opinions  of  third  persons,  as  to  such 
conduct,  was  held  inadmissible.  The  acts  of  the  plaintiflT,  which 
are  relied  upon  as  a  justification,  must  be  proved,  and,  upon  the 
evidence  given,  the  truth  or  falsity  of  the  charge  determined  by 
the  jury.  And  evidence  of  the  plaintifi^'s  conduct  towards  some 
other  person,  employed  by  him  during  a  prior  season,  and  in  a 
previous  year,  is  inadmissible.^ 

§  28.  In  an  action  of  slander,  for  charging  the  plaintiff  with 
fornication,  while  a  medical  student  in  the  city  of  New  York,  the 
defendant  having  attempted  to  prove  the  charge  to  be  true,  evi- 
dence is  not  competent  for  the  plaintiff  in  rebuttal,  ^^  that  he  was 
at  the  time  in  straitened  pecuniary  circumstances,  and  had 
hardly  the  means  of  supporting  himself."  "  Such  a  man  in  such 
a  place  might  readily  find  other  means  than  money,  which  would 
enable  him  to  commit  the  acts  charged."  * 

§  29.  In  an  action  of  slander,  where  the  general  issue  alone  is 
pleaded,  the  plaintiff  cannot,  in  the  first  instance,  give  evidence 
tending'  to  prove  the  defendant's  knowledge  of  the  falsity  of  the 
words  spoken:  A  plaintiff  cannot  give  such  evidence,  except  for 
the  purpose  of  rebutting  the  defence.* 

§  30.  Where  the  slander  imputes  larceny,  and  the  circum- 
stances of  the  alleged  larcenous  taking  referred  to  have  been 
proved  by  the  defendant,  the  plaintiff  may  show  in  rebuttal,  that, 
in  taking  the  property,  ho  acted  upon  the  advice  of  counsel,  that 
he  had  a  legal  right  so  to  do.^ 

§  31.  If,  in  an  action  for  slander,  a  verdict  has  been  found  for 
the  defendant  on  the  ground  that  the  words  were  privileged ;  ques- 
tions arising  in  the  course  of  the  trial,  as  to  the  admission  or  ex- 
clusion of  evidence  in  reference  to  the  truth,  and  the  defence  of 
justification  on  that  ground,  are  immaterial.^ 

§  32.  The  court  will  not  permit  the  plaintiff  to  exhibit  inter- 
rogatories to  the  defendant,  the  answer  to  which,  if  in  the  affirma- 
tive, would  tend  to  show  that  he  composed  or  published  the  libel, 
and  would  therefore  criminate^him.® 

§  38.  It  is  doubted  whether,  in  an  action  for  malicious  prosecu- 

^  Fry  V,  Bennett,  3  Bosw.  200.  *  Gandy  v.  Humphries,  85  Ala.  617. 

*  Orcutt  V.  Ranney,  10  Cush.  18S>185.(         *  Lawler  o.  Earle,  5  Allen,  22. 
s  Hartranft  v.  Heeser,  34  Peon.  117.  >  Tupling  v.  Ward,  «  H.  &  N.  749. 
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tion,  the  defendant  can  be  asked  in  chief  if  he  had  any  other 
motive  in  view  than  to  further  the  ends  of  justice  ?  ^ 

§  84.  In  case  for  malicious  prosecution,  the  plaintiff  must  prove 
the  prosecution,  acquittal,  want  of  probable  cause,  and  malice  of 
the  defendant.^ 

§  35.  The  waiving  of  an  examination  before  a  magistrate,  and 
giving  bail  for  appearance  at  court,  is  not  such  an  admission  of 
guilt  as  will  preclude  an  action  for  malicious  prosecution.^ 

§  36.  A  discharge  of  a  person  arrested,  by  the  prosecuting  at- 
torney, is  the  usual  mode  of  terminating  a  prosecution,  in  Illinois. 
A  bill  need  not  be  ignored,  before  he  may  maintain  an  action  for 
a  malicious  prosecution.^ 

§  36  a.  The  discharge,  by  an  examining  magistrate,  of  a  person 
accused  of  a  crime,  is  •  not  such  evidence  of  want  of  probable 
cause,  as  w;ill  maintain  an  action  for  malicious  prosecution.'^ 

§  37.  The  notes  of  a  magistrate,  taken  on  the  hearing  of  a 
criminal  charge,  and  never  read  to,  or  signed  by  the  witness,  are 
not  a  deposition ;  and  are  not  evidence  to  impeach  or  contradict 
such  party.® 

•  §  38.  In  an  action  for  malicious  prosecution,  the  record  of  an 
afition  of  replevin,  brought  by  the  plaintiff  for  the  property  al- 
leged to  have  been  stolen,  is  not  competent  evidence.  It  was  for 
a  different  cause  of  action.  All  that  the  plaintiff  could  have  re- 
covered in  that  suit  was  the  value  of  the  property  and  damages  for 
taking  it,  aggravated  perhaps  by  the  accompanying  circumstances. 
He  could  have  recovered  nothing  for  the  personal, injury.  This  is 
an  action  for  a  personal  wrong.*^ 

1  Hardwick  v.  Coleman,  1  F.  &  F.  531.  «  Thorpe  v,  Ballvctt,  25  HI.  339. 

«  Rhodes  v.  Silvers,  1  Har.  127.  •  Schoonover  v.  Myers,  28  ib.  308. 

*  Schoonorer  v,  Myers,  28  lU.  308.  ^  Scofield  i;.  Ferrers,  47  Ponn.  194. 
*Ibid. 
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CHAPTER  X. 

MISCELLANEOUS   INJURIES  TO  PROPERTY. 

1.  Watercourse.  9.  Conversion. 

2.  Way.  10.  Patent. 
4.  Negligence,  Carrier,  Railroad,  &c. 

§  1.  In  an  action  against  a  city,  for  obstructing  a  culvert  for  a 
watercourse  under  a  highway,  the  burden  of  proof  is  upon  the 
plaintiff,  to  show  that  the  injury  was  caused  solely  by  the  defend- 
ant's negligence  in  not  removing  the  obstruction.  Upon  such 
proof,  and  in  the  absence  of  any  proof  of  neglect  or  want  of  care 
in  the  plaintiff  or  a  third  person,  contributing  to  the  obstruction, 
the  action  is  maintainable.^ 

§  1  a.  The  plaintiff  owned  a  mill  and  water-privilege,  subject 
to  a  right  in  the  defendant  to  take  from  the  flume  all  the  water 
necessary  for  his  mill  below.  In  an  action  for  diversion  of  the 
water,  by  taking  more  than  the  defendant  was  entitled  to,  the 
plaintiff  alleged,  that  he  had  a  right  to  VlJIow  of  the  water  in  great 
abundance  and  plenty  to  his  mill.  Held,  that  this  was  not  descrip- 
tive of  his  right,  and  therefore  proof  of  the  limited  right  which  he 
held  was  not  a  variance ;  also,  that  the  taking,  by  the  defendant, 
of  more  water  than  was  necessary  for  his  mill,  was  a  diversion  of 
the  water  of  the  plaintiff ;  also,  that,  under  the  allegation  that 
the  defendant  had  diverted  the  water  and  prevented  it  from  flow- 
ing to  the  plaintiff's  mill,  the  plaintiff  might  shQW  that  the  trough, 
by  which  the  defendant  conveyed  the  water  from  the  flume  to  his 
mill,  was  leaky,  in  consequence  of  which  much  water  was  wasted, 
and  that  his  water-wheel  was  out  of  repair,  and  required  more 
water  to  move  it  than  if  it  was  in  a  proper  condition.^ 

§  2.  Evidence  that,  since  the  commencement  of  an  action 
against  the  owner  of  land  for  obstructing  a  war/  claimed  over  it 

1  Parker  w.  LoweU,  11  Gray,  353.    See        ^  Wier  v.  Covell,  29  Conn.  197. 
Union,  &c.  v.  Grary,  25  Cal.  507. 
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by  prescription  in  a  definite  line,  the  plaintiff  broke  down  the  de- 
fendant's wall  and  crossed  the  land  in  another  direction  ;  is  inad- 
missible for  the  defendant.^ 

§  3.  A  refusal  to  instruct  the  jury,  that  the  closing  of  a  way 
claimed  by  prescription,  by  agreement  of  the  claimant  of  the  way 
with  the  owner  of  the  land  over  which  it  is  claimed,  and  the  sub- 
sequent use  of  a  new  way  instead,  may  be  deemed  evidence  that 
it  was  a  way  of  necessity,  shifting  at  the  pleasure  of  the  owner 
of  the  land ;  is  no  ground  of  exception,  especially  if  the  jury  ai*e 
correctly  instructed  as  to  the  nature  of  ways  of  prescription  and 
of  necessity .2 

§  4.  In  an  action  against  a  common  carrier  for  failure  to  stop 
according  to  previous  notice,  at  a  time  specified,  at  A,  and  take  the 
plaintiff  on  his  vessel  as  passenger,  which  failure  occasioned  great 
bodily  exposure  and  mental  suffering ;  the  peculiar  bodily  condi- 
tion of  the  plaintiff  may  be  proved  in  aggravation  of  damages.^ 

§  5.  Where  a  passenger  applied  to  the  agent  of  a  railroad  for  a 
ticket,  who  gave  him  a  certificate  that  the  tickets  "  were  all  out," 
which  he  showed  to  the  conductor ;  the  testimony  of  the  agent  is 
competent,  to  show  that  the  passenger  applied  for  a  ticket,  and 
the  certificate,  to  show  that  the  conductor  knew  that  the  fault  of 
the  passenger's  not  having  a  ticket  lay  with  the  company  and  not 
with  the  passenger.* 

§  6.  In  an  action  for  lost  baggage,  the  fact  that  the  plaintiff 
was  a  passenger  may  be  proved,  without  an  averment,  by  the  pos- 
session of  a  baggage  check  and  ticket ;  and  by  the  check  alone, 
if  it  appears  that  such  checks  are  not  given  until  the  passenger- 
tickets  are  shown.* 

§  7.  In  an  action  on  a  bill  of  lading  for  non-delivery  of  goods, 
alleged  to  be  lost  by  the  defendant's  negligence ;  there  being  no 
evidence  that  the  loss  could  have  been  prevented  if  the  collision 
which  caused  it  occurred,  the  proper  question  for  the  jury  is, 
whether  the  collision  was  caused  by  negligence.^ 

§  8.  In  an  action  for  injury  caused  by  the  negligence  of  per- 
sons having  charge  of  a  ship  at  a  public  dock,  under  the  care  of  a 

>  Smith  u.  Lee,  14  Gray,  473.  ^  HI.  Cent.  &c.  v.  Copcland,  24  ib.  332. 

«  Ibid.  «  Grill  w.  General,  &c.  Law  Rep.  1  C.  P. 

*  Heirn  v.  McCaughan,  32  Miss.  17.  600 ;  Amn.  L.  Bev.  Jan.  1867,  p.  2S8. 

*  St.  LoniB,  &c.  v.  Dalby,  19  III.  353. 
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ship-keeper,  there  being  no  evidence  by  whom  the  keeper  was  ap- 
pointed ;  held,  the  jury  might  infer  from  the  ship's  register,  bear- 
ing the  defendant's  name  as  owner,  that  he  employed  the  negli- 
gent parties.^ 

§  9.  In  an  action  to  recover  the  value  of  leather  delivered  to 
the  defendant  to  be  made  into  shoes,  the  plaintiff  alleging  con- 
version of  a  portion  of  the  leather,  and  the  defendant  that  it  had 
all  been  returned  in  the  shoes  manufactured ;  some  of  the  de- 
fendant's witnesses  having  described  leather  which  they  supposed 
had  been  received  by  the  defendant  of  the  plaintiff,  the  defendant 
cannot  ask  another  witness,  called  as  an  expert,  how  much  leather, 
such  as  was  described  by  the  above  witnesses,  it  would  take,  to 
make  a  certain  number  of  pairs  of  shoes ;  it  not  appearing  that 
the  witness  had  the  means  of  forming  the  opinion  desired.^ 

§  10.  If  goods,  alleged  to  have  been  converted,  have  been 
mixed  by  a  mortgagee  with  other  similar  goods,  which  the  de- 
fendant, as  mortgagee,  had  a  right  to  retain  under  his  mortgage, 
and  it  is  left  for  the  jury  to  determine  whether  or  not  lie  had 
means  for  making  a  discrimination,  which  the  other  party  had  not; 
evidence  of  a  general  demand  by  the  plaintiff  for  the  goods  mortr 
gaged,  and  of  a  reply  by  the  defendant,  that  "  he  was  sorry  he 
could  not  accommodate  him,  and  that  ho  had  been  expecting 
this  demand  for  some  days,"  is  competent  to  be  submitted  to  the 
jury,  with  the  other  testimony,  to  show  a  conversion.  But  if  all 
the  goods  so  intermixed  have  been  sold  by  the  defendant,  no  proof 
of  demand  is  necessary.^ 

§  10.  In  an  action  for  infringement  of  a  patent^  for  which  there 
is  no  established  patent  or  license  fee,  the  value  of  the  thing  used 
may  be  determined  by  all  the  evidence  as  to  its  character,  opera- 
tion, and  effect.^ 

§  11.  On  the  trial  of  issues  in  a  patent  case,  if  the  defendant 
set  up  a  prior  user,  the  plaintiff  may  offer  rebutting  evidence. 
But  after  the  defendant's  evidence  has  been  summed  up,  he  can- 
not offer  further  evidence  in  answer  to  the  plaintiff's  evidence  in 
reply.^ 

1  Hibbs  V.  Ross,  Law  Rep.  1  Q.  B.534;        *  The  Suffolk  Ck).  ».  Hayden,  3  W«n. 

Amn.  Law  Rev.  Jan.  1867,  p.  315.  315. 
^  Rich  V.  Jones,  9  Cash.  329.  ^  Penn.  v.  Jack,  Ens.  Law  Rep.  S  Eq. 

"  Simpson  v.  Carleton,  1  Allen,  109.  314;  Anm.  Law  Rey.  Jan.  1S67,  p.  d09> 
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EVIDENCE  IN   ACTIONS  RELATING   TO   PUBLIC   OFFICERS. 

1.  Evidence  of  being  repnted  and  acting  as       14.  Declarations  and  admissions. 
an  officer;  act  of  deputy.  21.  Records,  writs,  executions,  &c. 

4.  Presumption  and  burden  of  proof  in        24.  Miscellaneous  cases. 
case  of  officers. 

7.  Return  of  an  officer,  and  evidence  re- 
Ifittng  thereto. 

§  1.  Proof  that  an  individual  is  reputed  to  be,  and  has  notori- 
ously acted  as,  a  public  officer,  is  primd  facie  evidence  of  his 
official  character.  This  exception  to  the  general  rule,  requiring 
the  best  evidence,  is  founded  upon  the  strong  presumption  which 
arises  from  the  exercise  of  a  public  office,  that  the  appointment 
to  it  is  valid ;  and  upon  the  general  inconvenience  of  requiring 
full  and  strict  proof  of  the  appointment  or  election  of  public  offi- 
cers. 

§  2.  In  an  action  against  a  person,  for  an  act  which  he  had  no 
right  to  do  unless  he  were  an  officer,  he  must  show  that  he  was 
primd  facie  an  officer  de  jure.  Proof,  of  acting  as  such  under 
color  of  authority,  and  of  reputation,  is  admissible  evidence  for 
that  purpose;  and  is  sufficient,  in  a  collateral  proceeding,  to 
establish  that  character.  The  uniform  practice  has  been,  where 
officers  have  been  sued  for  their  official  acts,  and  have  sought  to 
justify  as  such,  to  admit  proof  of  their  reputation  and  action  as 
officers.^ 

^  3.  But  in  an  action  against  a  sheriff,  for  the  misconduct  of 
his  bailiff,  the  plaintiff  must  prove  the  original  warrant  of  execu- 
tion from  the  former  to  the  latter.  It  is  not  sufficient  to  prove 
official  acts  of  the  bailiff,  he  not  being  a  general  officer  of  the  de- 
fendant.2  "  The  under-sheriff  is  the  general  deputy  of  the  high- 
sheriff  for  all  purposes  ;  but  this  is  not  the  case  with  the  bailiff."  » 

^  Colton  p.  Beardslev,  38  Barb.  29.    See    cussed,  and  the  court  were  not  unanimoa 
Brijrgs  V.  TaJ^^o^,  35  Verm.  57.     (In  this    in  their  opinion.) 
case  the  subject  was  very  elaborately  dis-        *  Drake  v.  Sykes,  7  T.  R.  113. 

*  Per  Ld.  Kenyon,  C.  J.,  ib.  116. 
83* 
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"  The  bailiff  gives  a  bond  to  execute  such  warrants  as  shall  be 
directed  to  him ;  when  a  warrant  is  granted  to  him,  he  becomes 
the  special  officer  of  the  sheriff.  ...  It  did  not  appear  that  the 
sheriff  had  granted  any  warrant  to  this  officer."  ^ 

§  3  a.  An  action  of  trespass  against  a  sheriff,  in  which  he  is 
directly  charged,  will  be  supported  by  proof,  that  the  alleged  tres- 
pass was  committed  by  one  who  was  acting  as  his  deputy,  for 
whose  misfeasance  he  is  by  law  answerable,  although  there  is  no 
such  averment  in  the  writ.  And  evidence  that  the  trespasser  was 
the  deputy  of  the  defendant,  in  connection  with  the  defendant's 
brief  statement  justifying  the  act,  makes  out  a  primd  facie  case 
for  the  plaintiff.^ 

§  4.  While  an  officer  de  facto  is,  in  many  cases,  presumed  to 
be  such  dejure;  by  an  extension  of  the  same  principle,  the  doings 
of  an  officer  are  presumed  to  be  conformable  to  law,  and  the  bm^ 
den  of  proof  is  on  the  party  alleging  the  contrary.' 

§  5.  In  an  action  for  neglecting  to  attach  property,  the  burden 
is  upon  the  plaintiff  to  prove  that  it  was  attachable,  although  the 
defendant  claims  it  by  purchase  from  the  debtor.*  So,  where  the 
sheriff's  return  and  the  deed  made  by  him  to  a  purchaser  set 
forth  notice  of  seizure,  the  burden  of  proof  rests  on  the  party 
attacking  the  sale  to  show  the  falsity  of  such  recitals,  although  it 
involves  the  proof  of  a  negative.^  So  in  trover,  for  levying  on  a 
tool  protected  by  an  exemption  act,  the  onus  is  on  the  plaintiff  to 
prove  that  the  value  of  all  his  tools,  &c.,  including  the  one  in 
question,  did  not  exceed  the  sum  exempted.®  So  the  presump- 
tion is,  that  a  sheriff,  who  sells  property  on  execution,  has  done 
his  duty  in  previously  making  a  levy,  and  the  fact  will  be  deemed 
admitted,  if  no  objection  is  made  at  the  trial.^  So,  where  the  law 
requires  a  sheriff  to  appraise  property  taken  and  sold  on  execu- 
tion, it  is  not  incumbent  on  one  claiming  title  under  such  sale  to 
show  that  such  appraisement  was  made.  In  the  absence  of  proof, 
the  sheriff  will  be  presumed  to  have  done  his  duty.® 

§  6.  But  the  general  rule  of  presumption  and  the  burden  of 

1  Per  Lawrence,  J.,  ib.  117.  Se«  Yabsley  *  Phelps  v.  Cutter,  4  Gray,  137. 

u.  Doble,l  Ld.  Ray.  190;  (a  case,  upon  the  *  Morse  v.  McCall,  IS  La'  An.  215. 

authority  of   which    the    court    seriously  •  Chambers  v.  Hoisted,  Hill  &  Dcnio, 

doubted,  before  deciding  as  stated  in  the  384. 

text.)  7  Smith  v.  Hill,  22  Barb.  656. 

*  Pratt  V.  Bunker,  45  Maine,  569.  8  Mercer  o.  Doe,  6  Ind.  80. 

*  But  see  Keane  i?.  Cannovan,  21  Cal. 
291.    Also,  ch.  1,  Ml. 
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proof  may  be  changed  by  circumstances.  Thus  where  a  sheriff 
is  shown  to  be  guilty  of  negligence,  in  failing  to  serve  a  writ,  the 
onus  of  showing  that  the  defendant  in  the  writ  was  insolvent  de- 
Tolves  on  him.^  So,  in  a  suit  by  the  original  plaintiff  in  a  replevin 
for  the  sheriff's  negligence  in  the  custody  of  the  property,  no 
proof  of  title  need  be  made,  where  it  does  not  appear  that  any 
other  person  has  made  a  claim  of  title.^ 

§  7.  The  return  of  a  sworn  officer,  in  reference  to  facts  which 
the  law  requires  him  to  state,  and  as  between  the  parties  and 
privies  to  the  suit,  and  others  whose  rights  are  necessarily  de- 
pendent upon  it,  is  conclusive,  till  vacated  or  set  aside  in  due 
course  of  law.  But,  as  to  all  others,  it  is  only  primd  facie  evi- 
dence. Privies  are  those  who  might  maintain  an  action  for  false 
return.  But,  in  a  suit  by  a  purchaser  of  property,  against  an 
attaching  creditor  and  officer,  for  attaching  the  property  upon  an 
order  against  the  seller,  though  on  the  ground  of  fraud  in  the 
sale ;  the  officer's  return  is  open  to  contradiction  by  the  plaintiff.^ 

§  8.  In  an  action  against  an  officer  for  the  conversion  of  prop- 
erty attached  by  him  on  a  writ  against  a  third  person,  his  return 
upon  the  writ,  showing  a  sale  of  the  property  under  the  statutes 
as  perishable,  the  certificate  of  the  appraisers,  and  a  schedule 
of  prices  received  for  the  property  at  the  auction  sale,  which 
were  annexed  to  the  return  as  a  part  thereof;  are  competent  evi- 
dence against  him,  on  the  question  of  damages.^  So  in  an  action 
against  an  officer,  for  not  maintaining  possession  of  personal  prop- 
erty, which  he  has  returned  as  attached  upon  a  writ ;  his  return  is 
evidence  of  possession,  that  will  render  him  liable,  if  the  case  dis- 
closes nothing  to  show  that  such  return  was  made  under  misap- 
prehension, and  the  creditor  in  the  suit  omits  no  duty  required 
on  his  part,  to  fix  the  liability  of  the  officer.^ 

§  9.  In  an  action  by  an  execution  creditor  against  a  sheriff  for 
false  return,  the  defendant  having  set  up  title  in  the  assignees  of 

^  Marphy  r.  Troatman,  5  Jones,  S79.  care  he  is  boand  andcr  the  various  circam- 

*  Moore    v.   Westenrelt,  21   N.  T.   (7  stances  which  may  attend  such  a  taking,  is 

Smith),  103.    In  this  case  the  important  not  verj  well  settled."    Per  Selden,  J.,  21 

question  arose  as  to  the  degree  of  care  re-  N.  Y.   105.      See  Story,  Bailm.  ^   130 ; 

quired  from  an  officer  in  the  keeping  of  Jenner  v.  Joliffe,  6  John.  9  ;  Burke  v,  Tre- 

property.    The  court  remark  :  "  A  sheriff,  vitt,  1  Mass.  96. 

marshal,  or  other  officer  of  like  character,        »  Phillips  v.  Elwell,  14  Ohio  St.  240. 

who  takes   property    by  virtue    of  legal        *  Sanborn  v.  Baker,  1  Allen,  626.    But 

process,  is  under  some  obligation  to  see  see  Bailey  v.  Capelle,  1  Har.  449. 

to  the  protection  of  such  property  against       •  Wetherell  v.  Hughes,  45  Maine,  61. 

injury  or  loss ;  but  to  what  precise  degree  of 
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the  debtor  under  a  bill  of  sale,  with  delivery,  prior  to  the  levy; 
evidence  is  admissible  of  an  indebtedness  of  the  debtor  as  a  con- 
sideration of  the  sale ;  but  only  upon  the  question  whether  the 
sale  was  fraudulent  in  fact.  If  there  were  no  indebtedness,  the 
sale  was  a  fraud  in  fact.  Otherwise,*  and  in  case  of  a  secret  trust 
for  the  debtor,  though  valid  between  the  parties,  it  was  a  fraud  la 
law,  and  void  against  creditors.  The  plaintiflF  may  also  offer  re- 
butting evidence  that  there  was  no  indebtedness.^  So  it  is  held 
that  an  officer  may  explain  his  return.^  And  where  an  officer's 
return  showed  a  levy  on  a  wagon,  but  no  disposition  tliereof ;  and 
the  plaintiff  charged  him  with  negligently  permitting  it  to  be 
stolen  :  held,  the  officer,  having  joined  issue  on  this  charge,  might 
introduce  proof  that  it  was  stolen  from  his  bailee.^  So,  in  defence 
of  an  action  against  a  sheriff  by  a  stockholder  of  a  manufacturing 
corporation,  for  arresting  him  on  an  execution  against  the  cor- 
poration ;  it  may  be  shown  that  he  was  a  stockholder,  although  the 
return  on  the  execution  states  that  he  was  arrested  as  "  now  or 
formerly  an  officer  of  the  within  named  corporation."  * 

§  10.  In  a  summary  proceeding  against  a  sheriff  for  non-return 
of  a  summons,  the  inquiry  is  confined  to  the  face  of  the  return. 
Extrinsic  evidence  is  not  admissible.^ 

§  11.  In  general,  evidence  is  not  admissible  to  contradict  are- 
turn.^  Thus  the  sheriff's  return  of  service  caunot  be  contra- 
dicted, except  for  fraud  or  collusion."^  So  the  officer  cannot  be  a 
witness  to  falsify  his  return.^  Thus  an  officer,  who  had  returned 
on  an  execution  the  taking  of  a  yoke  of  oxen  and  a  yoke,  cannot 
be  permitted  to  testify,  on  a  trial  in  trespass,  that  he  did  not  take 
the  yoke ;  though  he  may  be  permitted  to  amend  his  return 
according  to  the  facts.® 

§  12.  One  who  claims  by  virtue  of  a  sale  on  execution  may 
show  that  the  sale  was  made  in  a  different  manner  from  that 
stated  in  the  officer's  return.^^  So  as  between  the  purchaser  at  a 
sheriff's  sale,  and  one  who  claims  as  mortgagee,  the  sheriffs 
return  on  the  execution  is  not  conclusive  as  to  the  time  of  the 
levy,  but  such  mortgagee  has  a  right  to  show  that  the  levy  was 

1  Connelly  u.  Walker,  45  Penn.  450.  "*  Tniman  u.  Davis,  28  Geo.  494;  Brown 

2  Langdonr.  Summers,  10  Ohio,  (N.  S.)     v.  Way,  ib.  531 ;  Wilson  v.  Spring,  &c 
77.  ib.  445. 

a  Harper  v.  Moffit,  11  Iowa,  527.  »  Eastman  u.  Bennett,  6  Wis.  232. 

*  Richmond  v.  Willis,  13  Gray,  182.  «  Johnson  v.  Stone,  40  N.  H.  197 ;  Hatch 

^  Hill  17.  Hinton,  2  Ilead.  124.  t*.  Bartle,  45  Penn.  166. 

6  Johnson  u.  Stone,  40  N.  H.  197.  ^  Drake  i;.  Moonoy,  31  Venn.  617. 
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not  made  till  after  the  time  stated  in  the  return,  and  after  his 
right,  as  mortgagee,  accrued.  Such  evidence  would  show,  that 
there  was  no  privity  between  the  mortgagee  and  the  judgment 
debtor,  and  that  the  sheriiF  had  no  right  to  make  a  return  affect- 
ing the  mortgagee  or  the  property.  And  where  a  purchaser, 
knowing  of  a  mortgage,  colludes  with  the  sheriff,  and  procures 
from  him  a  false  return  of  a  levy  before  the  giving  of  the  mort- 
gage, and  purchases  on  condition  that  such  false  return  shall  be 
made  in  a  suit  between  the  mortgagee  and  the  purchaser ;  this 
fraudulent  collusion  may  be  shown,  and  any  effect  of  the  return 
on  the  rights  of  the  mortgagee  defeated  thereby.^ 

§  13.  In  a  suit  brought  to  quiet  title,  the  complainant  cannot, 
to  defeat  the  defendant's  title  made  under  a  sheriff's  sale,  and  to 
show  that  the  defendant  had  notice  of  his  (the  complainant's) 
rights,  offer  in  evidence  a  notice  to  the  sheriff  of  his  rights  under 
a  deed,  and  an  indorsement  thereon  by  the  sheriff,  that  he  had 
read  the  notice  at  the  sale ;  it  being  no  part  of  an  officer's  duty  to 
read  the  notice  or  make  such  return.^ 

§  14.  The  declarations  of  the  person,  in  whose  hands  property 
is  attached  as  belonging  to  him,  respecting  his  ownership,  are  evi- 
dence for  the  defendant,  in  a  suit  by  a  third  party,  claiming  the 
property,  against  the  sheriff.^ 

§  16.  Declarations  by  an  execution  defendant,  before  levy,  are 
admissible  to  disprove  property  in  the  sheriff  after  levy.* 

§  16.  In  trover  against  a  sheriff  for  levying  an  attachment 
against  a  partnership  on  goods  claimed  by  the  plaintiff,  under  a 
purchase  from  one  of  the  partners,  individually,  the  declarations 
of  the  others,  that  they  had  sold  out  to  him,  are  mere  hearsay, 
and  therefore  incompetent  evidence.^ 

§  17.  The  admissions  of  one  in  possession  of  property,  against 
his  title,  are  admissible  against  an  officer  who  has  subsequently 
attached  and  taken  possession  of  the  property  as  his,  in  a  suit 
brought  against  the  officer  to  try  the  title,  by  one  claiming  ad- 
versely both  to  the  officer  and  the  person  who  has  made  such 
admissions.^ 

§  18.  Inquiry  made  by  a  creditor,  of  a  claimant  of  property 

1  Nail  V.  Granger,  8  Mich.  450.  •  King  v.  Wilkins,  11  Ind.  347. 

'  Wickersham    ».    ReoTes,    1  Clarke        *  Hartshorn  v.  Williams,  31  Ala.  149. 
(Iowa),  413.  *  Hajward,  &c.  v.  Duncklee,  30  Verm. 

'  Bofls  V.  Hayne,  3  Iowa,  211.  29. 
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alleged  to  be  transferred  to  such  claimant  in  fraud  of  creditors, 
relative  to  the  claimant's  business  standing,  and  his  reference  to 
the  business  men  of  the  place  where  he  had  formerly  done  busi- 
ness, do  not  make  them  agents  with  authority  to  speak,  and  their 
declarations  evidence  in  favor  of  an  officer  who  afterwards  atr 
tached  the  property  on  a  suit  by  the  creditors.^ 

§  19.  In  an  action  of  trespass  by  a  father  against  an  officer  for 
seizing  and  selling  property  as  belonging  to  his  sou,  the  defendant 
offered  evidence  of  the  plaintiff's  declarations  that  the  property 
belonged  to  the  son.  Held,  it  was  competent  for  the  plaintiff  to 
prove,  in  rebuttal,  that  prior  to  the  execution  the  plaintiff  bad 
turned  out  to  the  sheriff  the  same  property,  in  the  son's  presence, 
upon  an  execution  against  the  plaintiff  himself.^ 

§  20.  <'  The  admissions  of  an  under-sheriff  are  not  evidence 
against  the  sheriff,  unless  they  tend  to  charge  himself,  he  being 
the  real  party  in  the  cause.  He  is  not  regarded  as  the  general 
officer  of  the  sheriff,  to  all  intents ;  ^  though  the  admissibility  of 
his  declarations  has  sometimes  been  placed  on  that  ground.^  At 
other  times  they  have  been  received  on  the  ground,  that,  being 
liable  over  to  the  sheriff,  he  is  the  real  party  to  the  suit.^  And 
where  the  sheriff  has  taken  a  general  bond  of  indemnity  from  the 
under-officer,  and  has  given  him  notice  of  the  pendency  of  the 
suit,  and  required  him  to  defend  it ;  the  latter  is  in  fact  the  real 
party  in  interest,  whenever  the  sheriff  is  sued  for  his  default,  and 
his  admissions  are  clearly  receivable,  on  principle,  when  made 
against  himself.  It  has  elsewhere  been  said  that  the  declarations 
of  an  under-sheriff  are  evidence  to  charge  the  sheriff,  only  where 
his  acts  might  be  given  in  evidence  to  charge  him ;  and  thej 
rather  as  acts,  than  as  declarations,  the  declarations  being  consid- 
ered as  part  of  the  res  gestce.^^  ^ 

§  21.  In  an  action  against  an  officer  for  serving  an  attachment, 
the  record  of  that  attachment  is  competent  evidence  for  him.' 

§  22.  To  admit  an  execution  in  evidence,  the  judgment  most 
be  produced,^  except  in  a  few  particular  cases.^ 

§  23.  In  trespass  against  a  sheriff,  he  cannot  show  that  the  title 

i  Rosenbury  v.  Angell,  6  Mich.  508.  •  Wheeler  v.  Hambright,  9  S.  &  R.  396. 

*  Roberts  ».  Young,  42  Penn.  439.  1  Greenl.  Ev.  283,  n.  3. 

>  Snowball  v.  Goodricke,  4  B.  &  Ad.  ?  Sneed  o.  Wegman,  23  Mis.  263. 

541.  B  Xindall  v.  Murphj,  1  Hemp.  21. 

♦  Drake  v.  Sykes,  7  T.  R.  113.  »  Campbell  v.  Strong,  ib.  265. 

•  Yabsley  v,  Doble,  1  Ld.  Raym.  190. 
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was  not  in  the  plaintiff,  because  acquired  by  a  fraudulent  sale 
from  an  execution  defendant,  without  first  alleging  and  proving 
his  execution  and  justifying  under  it.^ 

§  24.  In  an  action  against  the  sheriff  for  not  paying  over  money 
collected  on  execution,  the  defendant  marked  the  case  ^^  not  for 
the  jury,*'  and  asked  a  continuance,  which  was  refused,  and  judg- 
ment entered  for  the  plaintiff,  and  the  case  continued  for  assess- 
ment of  damages.  Held,  upon  the  trial  on  this  issue,  the  plain- 
tiff's right  to  recover  was  established  by  the  judgment,  and,  upon 
proof  by  him  that  the  sheriff  had  collected  and  not  paid  over  the 
amount  of  the  execution,  he  was  entitled  to  recover  that  sum.^ 

§  25.  In  an  action  by  the  execution  debtor  against  an  ofiicer,  to 
recover  the  balance  of  proceeds  of  sale  after  satisfying  the  execu- 
tion, a  bill  of  sale  from  the  debtor  to  a  third  person,  who  had 
recovered  against  the  officer  in  an  action  for  wrongfully  levying  on 
the  property,  is  competent  evidence.^ 

§  26.  A  purchaser  of  logs  at  a  sheriff's  sale,  valid  as  to  part 
only,  must,  in  order  to  maintain  trover,  identify  these  logs.* 

§  27.  In  an  action  against  an  officer  for  levying  an  execution, 
against  a  former  owner  of  a  saw-mill  improvement  erected  upon 
leased  land,  upon  a  part  of  the  machinery ;  the  vendor  of  such 
improvement,  by  assignment  and  quitclaim  indorsed  on  the  lease, 
without  warranty,  is  a  competent  witness  for  the  plaintiff,  because, 
if  the  machinery  was  a  fixture,  it  passed  by  the  assignment  with- 
out warranty  ;  if  detached,  and  personalty,  it  was  not  included  in 
the  assignment,  and  there  was  no  implied  warranty.* 

§  28.  In  an  action  for  neglect  to  serve  a  writ,  the  plaintiff  must 
prove  a  cause  of  action  against  the  defendant  in  such  writ,  which 
he  may  do  by  the  same  evidence  as  in  the  action  itself;®  as  by 
the  debtor's  admission.^  Evidence  must  be  given  of  ability  to 
serve  the  writ ;  as,  of  notice  that  the  party  was  within  the  officer's 
precinct,  and  might  have  been  arrested ;  or  that  he  had  attachable 
property  in  his  possession.® 

§  29.  In  an  action  for  failure  to  seize  goods,  the  officer  may 


1  BeatT  p.  Swarthont,  32  Barb.  293.  ^^Sg^  ^'  Thatcher,  1  Greenl.  68 ;  Ganteii^ 

'Bradley    v.    Chamberlain,    31   Venn.  r.  Cleyton,  2  Lev.  85. 

468.  7  Gibbon    v.    Coggon,   2  Camp.    188; 

»  Ettere  r.  WiUon,  12  Rich.  145.  Dyke  v.  Aldridgo,  7  T.  R.  665  ;  4  lb.  611. 

•  Brown  r.  Pratt,  4  Wis.  513.  «  Beckford  v.  Montague,  2  Esp.  475 ; 

*  M'Invoy  ».  Dyer,  47  Penn.  118.  Frost  v.  Dongal,  1  Day,  128. 
^  Alexander  v.  Macauley,  4  T.  R.  611 ; 
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show  that  they  did  not  belong  to  the  debtor,  or  reasonable  doubt 
as  to  the  title,  and  that  the  plaintiff  refused  to  indemnify  him.^ 
In  case  of  an  execution,  he  may  show  that  the  judgment  was 
fraudulent,  and  that  he  held  the  process  of  another  judgment 
creditor,^  or  prior  attachments  to  the  full  value  of  the  goods.' 
But  where  an  officer  levies  on  goods,  and  leaves  them  with  a 
receiptor,  who  rightly  claims  to  own  them,  and  against  whom, 
upon  his  retaining  them,  the  officer  recovers  a  judgment  for  their 
value ;  in  an  action  by  the  execution  plaintiff,  the  officer  is  es- 
topped to  deny  that  they  belonged  to  the  debtor,  although,  in  con- 
sequence of  the  receiptor's  insolvency,  the  judgment  against  him 
was  worthless.* 

§  29  a.  The  sufficiency  of  bail  is  presumed  to  be  known  to  the 
officer ;  hence  slight  evidence  of  their  insufficiency  will  sustain  an 
action  against  him  ;  as  that  they  have  been  pressed  by  creditors, 
and  repeatedly  broken  their  promises  to  pay.^  The  officer  is  lia- 
ble, without  proof  of  knowledge  on  his  part ;  though  he  may 
show  in  defence  that  the  bail  were  apparently  responsible  and  in 
good  credit.® 

1  Canada  v.  South  wick,  16  Pick.  556;  *  The  People  v.  Recdcr,  25  K.  T.(I1 

Bond  V.  Ward,  7  Mass.   123;  Marsh  v.  Smith),  302. 

Gold,  2  Pick.  285.  6  Gwyllim   v,    Scholcv,   6   Esp.  100; 

*  Clark    V.    Foxcroft,   6    Greenl.   296 ;  Saunders  v.  Darling,  Bufl.  N.  P.  60. 

Pierce  v.  Jackson,  6  Mass.  242.  ^  Jeifery  o.  Bastarel,  4  Ad.  &  £11823; 

'  Commercial,  &c.  v.  Wilkins,  9  Greenl.  Concanen    v.  Lcthbridfl;e,  2  H.  BL  36 ; 

28.  Hindle  t;.  Blades,  5  Taun.  225. 
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CHAPTER   XII. 

EYIDENCE    IN     CASE     OF     HUSBAND    AND    WIFE,    AND    PABENT    AND 

CHILD. 

1.  Crim,  eon.  —  proof  of  marriage.  8.  Abduction  of  wife. 

2.  Proof  in  reference  to  adiUtwy,  dam-        10.  Seduction  of  daughter, 
agea,  &c.  14.  Abduction  of  daughter. 

§  1.  Independently  of  express  statutory  provisions  to  the  con- 
trary, it  is  the  general  rule  that,  in  the  action  for  criminal 
conversation,  actual  marriage  must  be  proved.^  Thus  a  reply 
of  the  defendant;,  to  the  inquiry  where  the  plaintiff's  wife  was, 
that  she  was  in  the  next  room,  is  not  sufBcient  proof.^  It  has 
been  held  otherwise,  however,  with  a  serious  and  solemn  ad- 
mission ;  as  that  the  defendant  committed  the  wrong  with  full 
knowledge  of  the  fact.^  Proof  of  marriage  according  to  any  pre- 
vailing form  of  religion  is  held  sufficient.^  (a) 

§  2.  With  regard  to  the  proof  of  adultery,  most  of  the  decided 
cases  have  arisen  upon  applications  for  divorce.  Independently 
of  statutory  provision,  however,  the  same  rules  are  substantially 
applicable  Db  actions  at  common  law. 

§  3.  ^^  In  every  case,  almost,  the  fact  is  inferred  from  circum- 
stances that  lead  to  it  by  fair  inference  as  a  necessary  conclusion : 
.  .  .  The  only  general  rule  that  can  be  laid  down  upon  the  subject 
is,  that  the  circumstances  must  be  such  as  would  lead  the  guarded 
discretion  of  a  reasonable  and  just  man  to  the  conclusion."  ^    In 

t  Monu  V.  Miller,  4  Burr.  2059 ;  1  Doug.        «  Bull.  N.  P.  28. 
174.  '  Per  Lord  Stowell,Loiiedeiiv.Iioneden, 

s  Bqll.  N.  P.  28.  2  Hagg.  Con.  2. 

*  Bigg  V,  Cnrgenver,  2  WiU.  399.    See 
People  V.  Anderson,  26  Cal.  182. 

(a)  A  and  B,  residing  at  8.,  teft  S.  to-  lived  there  many  years  as  husband  and 
gether,  saying  that  they  intended  to  get  wiie.  On  a  sait  for  dissolution  of  mar- 
married  at  G. ;  and  returned  to  8.,  saying  riage,  held,  in  the  absence  of  better  eri- 
that  they  had  been  married  at  Q.  On  the  dence,  sufficient  proof  of  the  marriage. 
day  they  le&  8.,  there  was  an  entiy  of  the  Patrickson  v.  Patnckson,  Low  Bep.  1  P.  ft 
marriage  in  a  book  at  G.,  signed  by  A,  the  D.  86 ;  Amn.  Law  Bev.  Oct.  1866,  p. 
man;  and, after  their  return  to  8.,  they  143. 

34 
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general,  proximate  circumstances  mujBt  be  proved.^  (reneral  co- 
habitation is  of  itself  sufficiQnt.^  So,  after  proof  of  a  criminal  dis- 
position, the  finding  the  parties  together  in  a  bedroom.^  Adultery 
of  a  man  may  be  proved  by  his  visiting  a  brothel ;  by  the  birth, 
support,  and  acknowledgment  of  a  child.  Of  a  woman,  by  the 
birth  of  a  child,  the  husband  being  out  of  the  realm>  (a)  Bat 
neither  the  confessions  of  th&  wife,  nor  the  opinion  of  a  physi- 
cian who  had  attended  on  her,  as  to  her  fondness  for  the  defend- 
ant, are  admissible.*  (6) 

§  4.  The  language  and  deportment  of  husband  and  wife  to  each 
other,  their  correspondence  with  each  other  and  with  strangers, 
are  competent  evidence.^  But  not  letters  written  after  the  alleged 
misconduct  of  the  wife,  upon  the  ground  of  possible  collusion;' 
nor  after  an  attempt  of  the  defendant  to  seduce  the  wife.^ 

§  5,  The  wife's  declarations,  prior  to  the  alleged  seduction,  m 
to  the  husband's  cruel  treatment  of  her,  are  admissible  in  mitiga- 
tion of  damages.^ 

§  6.  The  defendant  may  prove,  in  mitigation  of  damages,  the 
bad  character  of  the  wife,  or  particular  acts  of  unchastity ;  that 
she  made  the  first  advances ;  the  unchaste  conduct  of  the  plain- 
tiff, and  his  ill-treatment  of  the  wife,  which  (as  we  have  seen, 
6.5)  has  sometimes  been  shown  (gad  more  especially  by  way  of 
rebuttal)  by  her  own  declarations.  But  not  her  misconduct 
since  the  alleged  adultery.^^ 

§  7.  It  has  been  held,  that,  where  a  certain  time  is  allied,  acts 
prior  to  that  time  may  be  proved  as  explanatory  of  subsequent 

1  WUliams  v.  Williamt,  1  Hagg.  Con.  ^  Trelawnej  o.  Coleman,  a  Staik.  191. 

299.  f  Edwai^s  o.  Crock,  4  Esp.  39;  1  FtuL 

<  Cadogan  v.  Cadogan,  2  ib.  4  n. ;  Tar-  Et.  190;  Milton  v,  Webtter,  7  C.  4  P. 

ton  V,  Tarton,  S  ib.  856.  198. 

•  Soilleaux  v.  Soilleaax,  1  ib.  373.  »  Wilton  c.  Webster,  7  C.  8bP.  198. 

*  Astley  V,  Astlej,  1  Hagg.  Ecc.  719;  *  Palmer  v.  Orook,  7  Gray,  418. 
Eenrick  v.  Kenrick,  4  ib.  114  ;  D'Afnilar  ^^  Ball.  K.  P.  296 ;    Gardiner  r.  Jtdis, 
V.  D'Agailar,  1  ib.  n. ;  Richardson  v.  Bich-  1  Selw.  K.  P.  24 ;  Bromley  v.  Willaoe,  4 
ardson,  ib.  6.  Bsp.  237 ;  Winter  v.  Wroot,  1  U.  &  Bob. 

ft  Mc  Vey  v.  Blair,  7  Ind.  590.  404 ;  Hodges  v.  Windham,  Peakc;  Qm-  39 ; 

Elsam  Ut  Pawcett,  2  Esp.  562. 

(a)  A  salt  by  a  wife  for  jadicial  separa-  cases   of  adultery.    Crewe  o.  Crewc^  S 

tion  cannot  be  sastained  solely  by  the  tes-  Hagg.  £o^l2S. 

timony  of  a  woman  of  loose  character.        (b)  In^sait  for  dissolation  of  marriage, 

Ginger  v.  Ginger,  Law  Bep.  1  P.  &  D.  29 ;  a  decree  nin  may  be  founded  solely  npon 

Amn.  Law  Rev.  Oct.  1866,  p.  100.    Con-  admissions   of   the    respondeat  and  co- 

trary  to  the  general  rule  of  evi(lence,  im-  respondent.    WilUams  v.  WilliainSy  LaV 

pressum  and  bdief  are  held  competent  in  Rep.  1  P.  &  D.  29 ;  Amn.  Law  Ber.  Oct, 

1866,  p.  lOOL 
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ones,  though  beyond  the  period  of  Kmitation,  which  is  set  up  iu 
defence.^ 

§  8.  In  to  action  by  a  husband  for  enticing  away  his  wife,  her 
declarations,  made  shortly  before,  are  admissible  for  the  plaintiff, 
as  showing  the  state  of  her  affections  towards  him  up  to  that 
time;  and  whether  prior  or  subsequent  to  the  marriage.  But 
her  declarations,  as  to  the  words  and  acts  of  the  defendant,  and 
tending  to  sustain  the  petition,  are  mere  hearsay,  and  inadmissi- 
ble.« 

§  9.  In  an  action,  for  enticing  away  the  wife  of  the  plaintiff, 
against  a  part  of  the  persons  alleged  to  have  conspired  together 
for  that  purpose ;  the  declarations  of  any  of  them  are  admissible 
in  evidence  to  prove  their  own  participation,  but  not  against  tlie 
others,  without  satisfactory  proof  of  the  conspiracy,  nor  unless 
the  declarations  are  in  furtherance  of  the  objects  of  the  con- 
spiracy.* 

§  10.  In  an  action  by  a  father  for  the  seduction  of  his  daugh- 
ter, some  proof  of  service  by  the  latter,  or  the  right  to  service 
from  her,  is  required  ;  but  service,  however  trivial,  will  sustain  a 
yerdict.  Where  a  claim  is  made  for  expenses  in  curing  the 
seduced,  but  there  was  no  proof  to  sustain  it,  if  there  is  a  general 
verdict,  the  presumption  will  be  that  the  jury  allowed  nothing  on 
SQch  claim.^ 

§  11.  Evidence  of  promise  of  marriage  is  not  admissible  as  a 
ground  of  damage ;  but  may  be  given  to  explain  the  daughter's 
conduct,  if  she  is  attacked.  The  defendant's  condition  as  to 
property  may  be  inquired  into.  And  the  plaintiff's  dissolute 
habits ;  but  not  his  general  reputation  in  this  respect.  The  char- 
ax^ter  of  the  daughter  is  in  issue.  The  damages  may  be  exempla- 
ry or  punitive  in  aggravated  cases.^ 

§  12.  In  an  action  by  husband  or  father  for  seduction,  evidence 
is  admissible  against  the  character  of  the  female  for  chastity. 
Also  evidence  to  rebut  it.  But  not  if  referring  to  a  time  subse- 
quent to  the  seduction.^  So,  in  an  action  for  seduction,  evidence 
is  admissible  of  particular  acts  of  unchastity  with  other  persons.^ 
But,  in  an  action  for  seduction  of  a  daughter,  she  cannot  be 

1  Duke  of  Noifolk  v.  Germaine,  12  How.  *  DoTle  v.  Jesnp,  29  111.  460 ;  5  Ear.  336. 

Bt.  Tr.  929.  *  Robinson  v.  Barton,  5  Har.  335. 

<  Fretton  9.  Bowers,  IS  Ohio  St.  1.  *  1  Greenl.  £t.  122,  \  54. 

•  Ibid.  f  Kerry  v.  Watkins,  7  C.  &  P.  808. 
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asked,  even  on  cross-examination,  and  with  reference  to  the  time 
near  the  alleged  deduction,  whether  she  had  connection  with 
other  men,  for  the  purpose  of  showing  her  bad  character,  or  of 
contradicting  her  in  case  of  denial.  The  court  say,  ^^  true  enough, 
the  parent  is  entitled  to  damages  for  the  disgrace  brought  upon 
the  family  by  this  stain  upon  the  general  good  character  or  repu- 
tation of  the  daughter,  but  is  entitled  to  damages  only  for  tlie 
loss  of  service,  if  her  previous  reputation  for  chastity  was  bad. . . . 
But  reputation  is  a  fact  that  is  to  be  directly  proved,  and  not  in- 
ferred from  special  acts.  .  . .  The  law  does  not  inquire  whether  the 
reputation  is  well  founded  or  not ;  for,  to  do  so,  it  would  have  to 
investigate  the  whole  life."  * 

§  IS.  A  father  may  maintain  an  action,  for  harboring  or  secret- 
ing his  minor  daughter,  and  persuading  her  to  remain  absent 
from  his  family  and  service  without  his  consent,  and  in  such 
action  may  recover  for  his  mental  suffering  thereby  caased; 
though  he  may  not  introduce  evidence  thereof,  distinct  from  and 
in  addition  to  that  which  shows  the  nature  and  extent  of  tbe 
injury.2 

1  Per  Lowrie,  C.  J.,  Hoflman  p.  Eem-       ^  Stowe  v.  Hejwood,  7  Allen,  118- 
erer,  44  Penn.  453 ;  6  Har.  335. 
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1.  Genflral  vemaiks.  6.  Ubenl  consfniotioD  in  fkvor  of  the 

16.  A  question  for  the  jnry  ;  subject  to  plaintiff:  exceptions  and  limitations. 

any  lc«al  mle  or  measure  of  damages.  7.  Moae  of  ascertaining  damages;  writ  of 

4.  luiture  of  damages ;  general  and  fpscidt  inquiry,  &c. 
fi.  PosfiMe  ii^uryj  dt  miifimtf,  &o. 

§  1.  In  oaae  of  tort,  two  entirely  distinct  questions  arise  with 
respect  to  damages.  First,  is  the  injury  one  which  justifies  an 
action  for  damages ;  or  is  it  so  slight,  so  remotely  connected  with 
the  act  or  neglect  of  the  defendant,  or  so  far  attributable  to  the 
fault  of  the  plaintiff  himself,  that  no  action  can  be  maintained. 
The  other  que^on  is,  supposing  the  action  to  be  maintainable, 
to  what  amount  of  damages  is  the  plaintiff  entitled,  or  by  what 
standard,  if  any,  is  that  amount  to  be  governed.  The  former  of 
these  questions  has  been  considered  at  some  length  in  the  third 
and  fourth  chapters  of  the  work  to  which  the  present  is  a  supple- 
ment. The  latter  we  propose  now  to  consider.  Of  course  it  has 
been  incidentally  treated  in  connection  with  the  subject  of  evU 
dence  ; — inasmuch  as  all  facts  legally  admissible  in  evidence  may 
affect  the  damages ;  and,  on  the  other  hand,  everything  which  has 
a  legitimate  bearing  upon  the  damages  may  also  be  offered  in 
evidence.  In  a  less  degree,  also,  damages  are  connected  with 
pleading;  because  the  amount  which  the  plaintiff  is  entitied  to 
recover  is  oft^n  determined  by  the  allegations  of  the  writ.  The 
subject,  however,  is  a  distinct  one,  by  itself,  and,  as  a  branch  of 
the  general  topic  of  remedies^  requires  a  full  and  detailed  con- 
sideration. 

34* 
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^la.  It  hardly  need  be  a<Ued,  that  the  subject  of  damages,  in 
actions  for  torts,  is  of  very  great  and  peculiar  importance.  The 
amount  of  damages  for  breach  of  contract  is  in  many,  perhaps  a 
majority  of  cases,  determined  by  the  contract  itself.  A  party,  who 
neglects  or  refuses  to  pay  a  certain  sum  of  money,  or  to  deliver 
certain  property,  which  he  has  expressly  or  impliedly  agreed  to  pay 
or  deliver,  will,  in  a  suit  at  law,  suffer  a  verdict  and  judgment 
against  him  for  that  sum  or  for  the  value  of  that  property ;  not 
unfrequently,  it  f)s  true,  with  incidental  accompaniments,  but  still 
only  as  accompaniments  to  a  fixed  standard  or  basis.  But,  on  the 
other  hand,  an  action  for  tort  is  in  many  cases  said  to  sotind  in 
damages ;  that  is,  the  damages  themselves,  as  determined  by  a  ju- 
ry, constitute  the  first  defined  pecuniary  claim  and  liability  between 
the  parties.  Under  these  circumstances,  it  of  course  becomes  pro- 
portionably  important,  that  the  law  should  substitute  some  at  least 
approximate  standard  of  damages  for  that  which  in  case  of  contract 
the  parties  furnish  for  themselves. 

§  1  6.  In  an  action  for  a  wrong,  whether  arising  out  of  trespass 
or  negligence,  the  jury,  in  estimating  the  damages,  may  take  into 
consideration  all  the  circumstances  attending  it ;  ^  such  as  circum- 
stances in  aggravation,  ^^  which  give  character  to  the  transaction.'' ' 
And  it  is  held,  that  the  jury  may  give  such  damages  as  the  case 
requires  in  equity.^  Thus  where  one  obstructed  a  way,  whereby 
another  was  prevented  from  repairing  his  dam  when  necessary ; 
the  measure  of  damages  was  held  not  neoessarily  the  reasonable 
cost  of  removing  the  obstruction ;  but  the  decision  of  the  jury, 
considering  the  motives  of  the  parties  and  all  the  circumstances, 
was  the  only  standard.*  So  in  an  action  for  injury  caused  by 
an  accident  upon  a  railroad,  damages  may  be  allowed  for  the 
plaintiff's  mental  sufferings,  the  dismay  and  consequent  shock  to 
the  feelings,  without  reference  to  the  question  of  vindictive  dam- 
ages. ^^  His  mind  is  no  less  a  part  of  his  person  than  his  body ; 
and  the  sufferings  of  the  former  are  dfteatimes  more  acute  and  also 
more  lasting  than  those  of  the  latter.  .  .  .  The  dismay,  and  the 
consequent  shock  to  the  feelings,  which  is  produced  by  the  danger 

I  Emblin  v.  Myers,  6  Hurl.  &  Nor.  54  ;  Weld  v.  Bartlett,  ib.  470 ;  Aldrich  v.  Palm- 

30  L.  J.  Exch.  71.    See  BeU  v.  Midland,  cr,  24  Cal.  516;  Boyce  v.  California,  &<•• 

&c.  9  W.  R.  612,  C.P. ;  Jones  v,  Allen,  25  ib.  467  ;  St.  Paul  v.  Kubj,  8  Min.  154 

1  Head,  626.  Allison  t;.  Chandler,  11  Mich.  542. 

a  Bateman  v.  Goodyefer,  12  Conn.  575.  *  McTavish  v.  Carroll,  13  Md.429. 

*  Lcland  v,  Sione,"  10  Mass.  459,  462 ; 
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attending  a  personal  injury,  not  only  aggravate  it,  but  are  fre- 
quently so  appalling  as  to  suspend  the  reason  and  disable  a  person 
from  warding  it  off."  ^  And,  in  general,  in  an  action  for  a  personal 
iigury  resulting  from  negligence,  the  jury  may  allow  damages  for 
the  plaintiff's  natural  anxiety  and  mental  suffering  at  the  time, 
caused  by  the  danger.' 

§  2.  In  general,  the  remedy  shall  be  commensurate  with  the 
injury.^  If  there  be  a  legal  rule  for  the  measurement  of  damages, 
the  jury  must  follow  it ;  as,  for  example,  in  an  action  of  trover.* 
And  if  a  judge  at  nisiprius  does  not.  inform  the  jury  what  is  the 
proper  measure  of  damages,  on  an  issue  on  which  it  is  admitted 
that  the  plaintiff  is  entitled  to  a  verdict  and  to  damages,  the 
court  will  direct  a  new  trial,  although  the  point  was  not  taken 
by  counsel  at  the  trial.*  (a)  So,  in  an  action  for  running  over 
the  plaintiff  with  a  train  of  coal-cars,  by  reason  of  which  the 
amputation  of  his  foot  became  necessary,  the  court  charged  the 
jury,  "  that  there  was  no  certain  rule  by  which  to  estimate  the 
damages  for  the  personal  injury  to  the  plaintiff,  and  that  the 
jury  will  fix  them  at  such  sum  as  they  think  right  and  proper 
under  the  evidence."  Held,  the  injury  not  b6ing  wilful,  con^ 
pensation  was  the  measure  of  damages,  and  the  instruction  was 
erroneous  for  want  of  precision  upon  this  point.^ 

^  Soger  V.  Barkhamsted,  22  Conn.  290 ;  *  Ryan  v,  Baldrick,  3  M'Cord,  498  ; 

per  Storrs,  J.,  ib.  298.  Baker  r.  Wheeler,  8  Wend.  505. 

*  Masters  v.  Warren,  27  ib.  393.  ^  Knight  v,  Egerton,  12  £ng.  L.  &  Eq. 

'  Rockwood   V,  Allen,    7  Mass.  254 ;  562. 

Swift  V.  Barnes,  16  Pick.  194 ;  Bnssej  v.  *  Heil  v,  Glanding,  42  Fenn.  493. 
Donaldson,  4  Dall.  206. 

(a)  Where  property  is  in  question,  the  certained  to  have  been  received,  on  exami- 

ralue  of  the  article,  as  nearly  as  it  can  be  nation  at  St.  Loais,  might  be  receired  as  a 

ascertained,  furnishes  a  rule,  from  which  fair  criterion  of  the  amount  received  on  its 

the  jury  are  not  at  liberty  to  depart.   Hille-  arrival  at  New  Orleans.    The  Nonnan,  1 

brant  v.  Brewer,  6  Tex.  45.  Ncwb.  Adm.  525. 

In  an  action  for  forcibly  bricking  up  the  A  peculiar  question  as  to  the  measure  of 
entrance  of  a  restaurant  kept  by  the  plain-  damages  is  presented  by  the  separation  pf 
tiff,  and  thereby  breaking  up  his  busmess,  the  property  in  question  from  the  realty,  of 
eridence  that  "  the  plaintiff  did  a  pretty  which  it  made  a  part  before  the  wrongful 
laige  business,"  that  "the  business  was  act  complained  of.  The  value  of  gold 
good  and  profitable,"  and  that  "  one-half  thus  separated  is  to  be  estimated  as  of  the 
of  the  receipts  were  clear  profit,"  is  admis-  time  when  it  becomes  a  chattel.  AnBoine, 
sible,  to  show  in  some  manner  the  nature  &c.  v.  Ridge,  &c.  23  Cal.  219. 
and  extent  of  the  injury.  Marqnart  v.  La  The  value  of  an  orchard  is  to  be  esti- 
Farge,  5  Duer,  559.  mated,  with  reference  to  what,  in  its  grow- 
Where  coffee  was  damaged  on  its  voyape  ing  state,  it  is  worth  to  the  premises.  Mitch- 
from  Boston  to  New  Orteans,  and  in  its  ell  i;.  Billingsley,  17  Ala.  391. 
damaged  state  was  shipped  up  the  river  to  The  actual  value  of  growing  timber  is 
St.  Louis ;  the  original  cause  of  damage  be-  not  its  supposed  worth  to  the  owner,  but 
inge8tablished,andthere  being  no  evidence  the  price  tor  which  it  woijld  sell  at  the 
ofany  additional  damage  received  in  its  last  time  in  the  neighborhood  in  which  it  is 
Yoyage;  held,  the  amount  of  damage  as-  situated.    Ivey  v.  McQueen,  ib.  408. 
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§  3.  Bat,  as  is  truly  remarked  in  a  very  recent  case :  ^^  It  is  often 
much  easier  to  discover  wlieo  an  assumed  rule  for  damages  will 
lead  to  erroneous  results,  than  to  point  out  in  all  cases  in  adTaace, 
what  the  true  rule  should  be."  ^ 

§  4.  The  nature  of  damages,  and  the  distinction  between  gen* 
Ckral  and  special  damages,  are  thus  explained  by  an  approved 
writer :  ^^  All  damages  must  be  the  restdt  of  the  injury  complained 
of.  Those  which  necessarily  result,  are  termed  general  damages^ 
being  shown  under  the  ad  damnum^  •  .  •  for  the  defendant  must  be 
presumed  to  be  aware  of  the  necessary  consequences  of  his  con- 
duct, and  therefore  cannot  be  taken  by  surprise  in  the  proof  of 
them.  .  •  .  But  where  the  damages,  though  the  fuUural  conse- 
quences of  the  act  complained  of,  are  not  the  necessary  result  of 
it,  they  are  termed  special  damages;  which  the  law  does  not 
imply;  and  therefore,  in  order  to  prevent  a  surprise  upon  the 
defendant,  they  must  be  particularly  specified  in  the  declaration, 
or  the  plaintiff  will  not  be  permitted  to  give  evidence  of  them. 
But  where  the  special  damage  is  properly  alleged,  and  is  the  nat- 
ural consequence  of  the  wrongful  act,  the  jury  may  infer  it  from 
the  principal  fact."  ^ 

§  5.  A  mere  possible  injury  furnishes  no  ground  of  damages.*  < 
But  every  trespass  to  property  gives  a  right,  at  least,  to  nominal 
damages^  It  is  held  that  the  maxim, ^^  de  minimis  non  curat  leXj* 
when  properly  applied  to  prevent  a  right  of  recovery,  has  ^efe^ 
ence  to  the  injury <f  and  not  to  the  resvUinff  dam4Jiges,  That  it  is 
never  properly  applied  to  a  wrongful  and  positive  invasion  of 
property,  when  damages  result  which  are  capable  of  estimatioD. 
That  to  give  a  right  of  action  there  must  be  both  an  injury  and  a 
damage;  but  every  violation  of  a  right  imports  some  damage; 
and,  if  none  other  be  proved,  the  law  allows  nominal  damages. 
Thus,  in  levying  an  execution  upon,  and  removing  machinery 
from  a  building,  in  order  to  disengage  it  ^om  the  bands  by  which 
it  was  connected  with  the  shafting,  which  bands  did  not  belong  to 
the  owner  of  the  machinery,  but  to  the  plaintiff,  the  mortgagee 
of  the  building ;  the  defendants  cut  the  thongs  by  which  the  bands 
were  laced  together,  which  thongs  could  have  been  easily  untied 
and  taken  out  without  cuttmg.  The  testimony  tended  to  show 
that  these  thongs  were  considerably  worn  and  of  small  value. 

1  Per  Thompson,  J.,  McKnight  v.  Bat-       ■  Massey  v.  Cnine,  1  M'Oord,  4S9; 
diff,  44  Penn.  169.  Bond  v.  QoattlelMUlm,  ib.  564. 

*  2  Greenl.  Er.  209,  4  254.  *  Champion  v.  Vinoeiit,  20  Tex.SU. 
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The  court  charged  the  jury,  that^  if  they  found  that  the  thongs 
were  old,  worn  out,  and  nearly  worthless,  the  defendants  would 
not  be  liable  for  cutting  them,  unless  they  did  so  wantonly,  and 
advised  them,  as  the  suit  appeared  to  be  brought  to  try  the  defend- 
ants' right  to  enter  the  building  and  take  the  machinery,  not  to 
decide  it  upon  the  ground  of  a  trifling  damage  of  this  kind  to  the 
thongs,  provided  the  officer  acted  in  good  faith.  Held,  these 
instructions  were  erroneous,  because  the  damage,  though  small, 
was  still  capable  of  estimation,  and  the  plaintiff  was  entitled  te 
recover  for  such  damage,  and  therefore  a  new  trial  was  grant- 
ed.i 

§  6.  In  many  cases,  the  law  gives  a  liberal  construction  in  favor 
of  the  plaintiff  to  the  right  of  recovering  damages  for  injuries. 
Thus  a  party,  who  appropriates  to  his  own  use  another's  land,  is 
liable  in  damages  for  the  vdue  of  the  land  to  one  who  has  a  use 
for  U?   So  where,  from  the  circumstanoes  of  the  case,  the  defend- 
ant, but  not  the  plaintiff,  has  it  in  his  power  to  show  the  amount 
of  damage  sustained,  heavy  damages  are  justified.^    So,  in  an  ac- 
tion for  conversion  of  property  fluctuating  in  valuC)  the  plaintiff  is 
entitled  to  the  highest  value  at  or  after  the  time  of  conversion.^ 
And  a  plaintiff  is  not  restricted,  in  the  amount  of  damages, 
to   the  sum  which   he  demanded    of  the   defendant   for   the 
injuries.^    But  a  court  of  equity,  in  assessing  damages  result- 
ing from  a  wrongful   taking  and  detention  of  property,  will 
give  neither  vindictive  nor  speculative    damages,  but  compen- 
sation only  for  the  actual  loss  and  li\jury.^    And  it  is  said, 
"  What  the  law  seeks  to  secure  in  an  assessment  of  damages  to  an 
injured  party  is  compensation.    He  can  ask  no  more  than  to  be 
made  whole.''  ^    More  especially,  ^^  In  all  actions  on  the  cascj  the 
question  is,  what  is  the  amount  of  damages  sustained  7  "  ®    And 
it  is  sometimes  held,  in  trespass^  where  there  is  no  aggravation 
that  damages  shall  be  given  only  for  the  actual  injury.®    Thus, 
where  the  judge  instructed  the  jury,  in  an  action  of  trespass  for 
levying  an  execution  upon  property  which  the  plaintiff  had  con- 
ditionally sold  to  the  execution  debtor,  to  find  the  value  of  the 

1  Fnllamo.  Stearns,  30  Verm.  443.  *  Sanders  v.  Anderson,  10  Bich.  Eq. 

s  M'Carthj  v,  Cabrera,  17  Tex.  629.  t3S. 

■  Antoine,  &c.  v.  Ridge/ 23  Cal.  219.  ^  Per  Strong,  J.,  M'lnroy  v.  Dyer,  47 

^  Douglass  v,  Kraft,  9  ib.  562.  Fenn.  121. 

*  Western,  &c.   v,    Carlton,   2S    Qeo.  *  West  o.  Bioe,  9  Met  564. 

ISa  *  Conard  v.  Padflc,  Ac  6FiBt.  S62. 
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property  and  interest,  and  such  farther  amount,  as,  under  all  the 
circumstances  of  the  case  as  argued  bj  the  counsel,  they  might  think 
the  plaintiff  entitled  to  demand,  if  any ;  held  erroneous;  the  court 
remarking :  ^^  This  is  giving  them  a  discretionary  poirer  without 
stint  or  limit,  highly  dangerous  to  the  rights  of  the  defendants. 
.  .  .  Nothing  appears  which  should  swell  the  damages  beyond 
the  value  of  the  interest  which  the  vendee  (vendor)  had  in  the 
property."  * 

§  7*  In  case  of  default,  the  ordinary  mode  of  ascertaining  dam- 
ages is  by  a  imit  of  inquiry.  And  it  is  held,  that  the  record  must 
show  such  writ.^  Thus,  where  the  defendant  in  trespass  gu.  clous. 
becomes  defaulted,  he  has  a  right  to  be  heard  in  damages.  And, 
if  the  jury  assess  them  at  the  request  of  the  plaintiff,  either  party 
may  except  to  the  instructions  of  the  judge  as  to  the  principles 
which  should  govern  them.^  (a)  So  in  trover j  after  default,  the 
defendant  is  entitled  to  be  heard  in  the  assessment  of  dam^iges  by 
the  court,  he  having  moved  fpr  a  hearing  before  the  final  adjourn- 
ment of  the  court,  and  before  judgment  had  been  entered  up. 
^^  In  the  English  practice,  upon  default,  the  plaintiff  is  entitled,  ts 
of  right,  to  a  writ  of  inquiry,  and  an  assessment  of  damages  by  a 
jury,  tmless  he  consents  that  they  be  assessed  by  a  master  or  a 
prothonotary  appointed  by  the  court.  The  defendant  ...  has 
no  such  election.  He  has  no  right  to  a  jury  to  assess  dam- 
ages." * 

§  8.  Where  the  jury  have  found  a  verdict  for  the  defendant, 
with  leave  given  to  the  plaintiff  to  enter  a  verdict  for  a  sum  at 
which  his  damages  have  been  without  objection  contingently 

1  Bose  V.  Story,  I  Barr,  191.  *  Begg  v.  Whitder,  46  Maine,  314;  jnt 

>  Wetzell  V.  Vvaters,  18  Mis.  396.  .  Appleton,  J,,  ib.  315. 

*  Crommett  v.  Peanoa,  6  Shep.  344. 

(a)  In  New  Hampshire,  when  a  default  o.  Campbell,  ^  24  CI.  287 ;  Van  Dnsn 
isentered,  the  court  assess  the  damages,  an-  v.  Pomeroj,  ib.  289;  Nobles  v.  Christ- 
less,  for  spedal  reasons,  it  is  deemed  ex-  mas,  2  How.  Miss.  885 ;  Grigsby  v.  Foid, 
pedient  to  order  an  inquiry  of  damages  bv  3  ib.  184 ;  Clemson  v.  State  £uuik,  1  Sesm. 
the  jniy.    If  one  defendant  be  d€ifaalte^  45. 

and  another  plead,  the  jury,  if  they  find        It  is  held,  that  no  writ  of  inqoiiyb^&l' 

for    the    plaintiff,    assess    damages,,  for  lowable  for  a  defendant  H<^ireUVi  Fries, 

which  judgment  is  rendered  against  aU.  2  Bar.  &  G.  275. 
Bowman  v.  Noyes,  12  N.  H.  302.     See       In  an  action  to  recover  a  penalty  under 

Pratte  v.  Oorl,  9  Mis.  163 ;  Evans  v.  Bow-  Bev.  Stat,  of  Maine,  ch.  158,  f  IT,  for 

tin,    ib.   406;   Chambers    v.  Lathrop,  1  falsely  and  corruptly  certifying  as  a  iritneM, 

Morris,  102  *   Davis  9.  Morford,  ib.  99;  the  amount  to  ne  recovered  ^}^  "' 

Parvin    t;.    Hoopes,    ib.    294;    Romaine  sessed  by  tiie  jury.   Kennedy  v.  Wright^  34 

V,  Commissioners,  &c  ib.  357;  Kahoon  Maine,  851. 
V,  Wisconsin,  &&  10  Wis.  290;  Keeler 
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assessed,  the  court  will  not  grant  a  new  trial,  in  order  that  there 
may  be  a  fresh  assessment.^ 

§  9.  Where  there  is  an  issue  of  law  and  an  issue  of  fact  in  the 
same  cause,  and  the  latter  is  first  tried,  there  is  no  need  of  assess- 
ing dami^es  contingently,  if  the  issue  of  fact  goes  to  the  whole 
declaration.^ 

§  9  a.  Upon  an  agreed  statement  of  facts,  not  fixing  or  provid- 
ing for  the  assessment  of  damages ;  a  judgment  for  the  plaintiff 
will  be  for  nominal  damages.^ 

§  10.  In  trials  at  common  law,  all  testimony  must  be  delivered 
orally  in  presence  of  the  jury^  who  are  to  try  a  cause  or  assess 
damages,  except  where  the  statute  provides  for  the  admission  of 
depositions.  Therefore  the  evidence  spread  on  the  record,  in  a 
case  in  which  a  demurrer  is  offered  to  evidence,  cannot  be 
allowed  to  go  to  a  second  jury,  impanelled  to  assess  damages 
after  the  demurrer  is  overruled.* 

^11.  Upon  a  writ  of  inquiry,  the  defendant  cannot  set  up  a. 
substantive  defence.^  (a) 

§  12.  By  consent  (in  Ohio),  the  court  may  leave  a  question  of 
damages  to  arbitrators^ 

^  18.  In  Indiana,  where  the  report  of  persons  appointed  to 
assess  damages  sustained  for  .draining  a  creek  was  set  aside,  the 
application  for  a  second  assessment  cannot  be  made  seven  years 
thereafter.^ 

1  Booth  p.  Clive,  4  Eag.  L.  &  Eq.  374.  *  Soath,  &c.,  v.  Foster,  20  Bl.  296 

*  Batn  V,  Qreen,  19  Wend.  630.  >  Conner  v.  Drake,  1  Ohio  St.  166. 

>  McAaeany  o,  Jewett,  10  Allen,  151.  ?  Brake  v.  The  Board,  &c.  2  Cart.  606. 
«  Tonng  o.  Foster,  7  Port.  420. 

(a)  In  niinois,  the  defendant  cannot  set  dnction  of  the  snm  datmed,  and  ask 
up  any  new  d^nce,  bat  he  may  cross-  instmctions  of  the  coart.  Herrington  v, 
examine  witnesses,  ofibr  testimony  in  re-    Stevens,  26  HI.  298. 
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CHAPTER    IL 

AMOUNT   OF.  damages;     NOMINAL   DAMAGES;     MITIGATION   OF  DAII 

AGES. 

1.  Nominal  damages.  6.  Equitable  and  statutoiy  gnmnds  of  re- 

2.  Mitigation  or  reduction  ;   recotgmeiU;    dnction;  counier-ciaink. 

tetroff.  16.  Return  of  the  property  taken;  appli- 

cation of  proceeds  to  the  plamtiff  *8  beoeat 

* 

§  1.  We  haye  already  stated  the  general  principle,  that  a  party 
is  entitled  to  damages  corresponding  with  the  amount  of  injury 
suflTered,  however  small.  With  more  special  reference  to  what 
are  technically  termed  nominal  damages^  (a)  it  is  the  prevailing 
rule,  that,  where  an  invasion  of  a  right  is  established,  though  no 
actual  damage  be  shown,  the  law  imports  damage,  and  nominal 
damages  will  be  given.  As  where  the  unlawful  act  might  haye 
au  effect  upon  the  right  of  a  party,  and  be  evidence  in  faxor  of 
tlicj  wrong-doer,  if  the  right  ever  came  in  question ;  or  where  a 
continuance  of  the  wrong  might  result  in  an  easement  or  incum- 
brance on  land.  So  when  one  wantonly  invades  another's  rights 
for  the  purpose  of  injury.  Though  not  fo?  a  trespass  to  personal 
property,  when  no  unlawful  intent,  or  disturbance  of  a  righi;  or 
possession  is  shown,  and  when  the  property  sustains  no  injury.* 
Thus,  in  an  action  of  slander,  where  there  is  no  real  injury,  the 
jury  may  find  for  nominal  damages ;  and,  it  seems,  may  consider  the 
question  of  costs.  As,  in  an  action  by  the  master  of  a  work- 
house, for  words  imputing  to  him  that  he  dishonestly  got  honest 
men  turned  out  of  employment  there,  in  order  to  get  in  creatures 
of  his  own,  for  his  own  purposes.  The  words  were  held  actionable ; 
but,  being  spoken  in  angry  altercation,  and  without  malice,  the 

^  Paul  V.  Slason,  22  Verm.  231 ;  Bassett  v,  Salisbury,  &c.  8  Fost.  438;  Whipple  p. 
Cumberland,  &c.  2  Story,  661. 

(a)  It  is  hardly  necessary  to  remark,  action  is  maintainable,  and  therefore  ap- 

ihat  the  question  whether  nominal  dam-  pertains  to  the  general  subject  of  lorts, 

ages,  at  least,  can  be  recovered,  is  but  an-  rather  than  to  the  special  head  of  damages, 
other  form  of  the  question,  whether  an 
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jury  were  directed  that  they  might,  if  they  thought  there  was  no 
real  injury,  giye  nominal  damages,  so  as  not  to  carry  costs ;  and 
the  defendant's  counsel  was  allowed  to  ask,  on  cross-examination, 
what  would  be  the  probable  amount  of  costs  to  the  defendant  if  a 
verdict  for  more  than  a  nominal  amount  were  given.^  So  it  is 
the  prevailing  rule,  that,  in  an  action  for  flowage,  if  the  damage 
is  so  small  that  it  cannot  be  estimated,  the  plaintiff  is  still  enti- 
tled, at  common  law,  to  nominal  damages.^  (a)  Damage  is  im- 
plied, but  "  the  lowest  damage."  ^  So  where  an  action  is  brought 
for  damages  to  personal  property,  and  damages  are  proved,  but 
not  the  amount,  judgment  should  be  for  the  plaintiff,  with  nominal 
damages.^  But,  in  a  summary  proceeding  under  a  penal  statute, 
nominal  damages  are  not  recoverable.^ 

§  1  a.  In  late  English  cases,  it  is  held,  that,  on  an  inquiry 
whether  any,  and  what,  damage  has  accrued  from  the  unlawful 
use  of  a  trade-mark,  the  plaintiff  must  prove  special  damage ; 
and  it  will  not  be  presumed  that,  but  for  such  use,  the  plaintiff 
would  have  sold  the  amount  of  goods  sold  by  the  defendant.^  So 
an  action  cannot  be  maintained  against  one  who  digs  a  well  near 
the  land  of  another,  which  thereby  is  caused  to  sink,  and  a  build- 
ing, not  twenty  years  old,  to  fall ;  if  without  the  building  the 
land  would  have  sunk,  but  without  appreciable  damage.*^ 

§  2.  Mitigation  or  reduction  of  damages  is  a  subject  which 
gives  rise  to  very  nice  and  numerous  questions. 

§  3.  Recoupment  is  a  familiar  mode  of  reducing  damages.  Re- 
coupment is  defined  as  ^^  the  right  and  the  act  of  making  a  set- 
off, defalcation,  or  discount,  by  the  defendant,  to  the  claim  of  the 
plaintiff."  ^    Recoupment  is  distinguished  from  set-off^  as  being  a 

1  Wakelin  v.  Morris,  2  F.  &  F.  26.  *  Bouvier'B  Law  Diet.  "  Recoupe."  S«e 

■  Cory  V.  Silcox,  6  Ind.  39.|  ^®2?®  *'•  ^®*tern,  &c.  34  Verm.  81 ;  King 

*  Pa^orios  V.  Fisher,  1  Rawle,  27.  v,  Woodbridge,  ib.  565 ;  McLare  v.  Hart, 

*  Brown  V.  Emerson,  18  Mis.  103.  19  Ark.  119;  Stow  i;.  Yanvood,  20  III. 
^  Hamilton  v.  Ward,  4  Tex.  356.  597  ;  Gilmore  v,  Ck>ok,  33  Mis.  25  ;  Snow 
^  Leather,  &c.  p.  Hirschfield,  Law  Rep.  1  v.  Carmth,  Spragne,  324 ;  Nichols  v,  Trem- 

£q.  299 ;  Amn.  Law' Rev.  Oct.  1866,  p.  170.    lett,  ib.  361 ;  Grand,  &c.  v,  Knox,  20  Mis. 

*  Smith  V.  Thackerah,  Law  Rep.  1  C.  P.    433. 
564 ;  Amn.  Law  Rev.  Jan.  1867,  p.  297. 

(a)' It  is  said  (2  Greenl.  Ev.  210,255),  action  for  general  average,  and,  the  jnry 

"  if  the/  (the  jnm  are  unable  to  agree,  beino;  about  to  render  a  general  verdict  for 

and  the  plaintiff  nas  evidently  sustained  the  defendant,  because  they  could  not  ascer- 

some  damages,  the  court  will  permit  him  tain  any  definite  sum  as  the  plaintiff's  pro- 

to  take  a  verdict  for  a  nommal  sum."  portion,  a  nonsuit  was  taken,  and,  on  mo^ 

(This,  however,  cannot  be  regarded  as  the  tion,  the  court  ordered  a  verdict  for  the 

prevailing  rule.    The  case  cited  is  Feize  t;.  plaintiff,  with  %d.  damages.) 
Thompson,  1  Tann.  121.     This  was  an 
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reduction  of  the  claim  upon  which  the  action  is  founded ;  while 
the  term  set-off  is  applicable  only  to  a  claim  which  grows  out  of 
an  independent  transaction.^  Thus,  in  an  action  to  recover  back 
advances  made  by  the  plaintiff  on  cotton  delivered  him  by  the  de- 
fendant, where  the  cotton  had  been  destroyed  by  fire;  if  the 
defendant  would  be  entitled  to  damages  of  the  plaintiff  for  the  loss 
of  the  cotton,  he  may  recoup  such  damages ;  and,  for  this  pu^ 
pose,  may  prove  the  destruction  of  the  cotton,  and  the  manner  in 
which  it  occurred.^  So,  in  an  action  for  foreclosure  of  a  mort- 
gage, with  a  note,  to  secure  rent ;  the  defendant  may  recoup  his 
claim  for  misrepresentations  as  to  the  quantity  and  productive- 
ness of  the  farm  leased.^ 

§  4.  But  evidence  to  prove  damages  by  way  of  recoupment  is 
not  competent,  where  no  claim  to  such  recoupment  is  set  up  in 
the  answer.^  So  where  A  contracted  with  B  to  build  a  steamboat, 
and  have  it  completed  at  a  certain  time ;  the  price  to  be  paid  in 
instalments ;  and  the  vessel  was  not  delivered  until  two  months 
after  the  agreed  time,  but  B  made  no  objections  at  the  time  of  de- 
livery :  in  an  action  by  A  for  that  part  of  the  purchase-money 
which  remained  unpaid,  held,  B  could  not  recoup  the  amount 
which  he  lost  as  freight  during  the  two  months ;  because  the  dam- 
ages were  speculative.^  So,  in  an  action  for  injuries  done  to  hogs, 
which  had  broken  into  the  defendant's  inclosure,  the  defendant  can- 
not recoup  for  damages  done  to  his  crop  by  the  hogs,  when  it  is  shown 
that  his  fence  was  not  a  ^'  lawful  fence,"  agreeably  to  the  statute.^ 
And  where  A  hired  slaves  of  B,  and  gave  his  note  therefor,  and  C, 
as  coroner,  took  the  slaves  on  execution,  and,  in  a  suit  by  B  on  the 
note,  A  elected  to  recoup  the  damages  he  had  sustained ;  held,  A 
had  thereby  precluded  himself  from  suing  for  damages  for  the 
loss  of  the  hire  of  the  slaves,  but  might  still  maintain  an  action 
for  a  trespass,  which  could  not  have  been  recouped  in  the  former 
actionJ 

§  5.  Action  upon  a  bond  to  procure  the  discharge  of  a  vessel 
attached  to  enforce  a  lien  for  repairs.  The  defendants  daim  to 
recoup  for  delay  in  repairing.  Held,  the  measure  of  damages 
was  not  the  probable  profits  of  the  vessel,  but  the  rent  or  price 

^  Averj  V,  Brown,  31  Conn.  393.  ^  Taylor  v,  Magaire,  12  B£is.  313. 

*  Hatchett  v.  Gibson,  13  Ala.  587.  *  Woodward  v.  Pordy,  20  Ala.  379. 

*  Avery  v.  Brown,  31  Conn.*  393.  ?  McLane  v.  MUler^  12  lb.  643. 

*  Crane  v.  Hardman,  4  £.  D.Smith,  448. 
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which  would  have  been  paid  for  the  charter,  as  the  vessel  was 
used  or  chartered  at  the  time.^ 

§  6.  There  are  other,  less  technical,  grounds  of  deduction  from 
the  damages  proved  on  the  part  of  the  plaintiff,  sometimes  depend- 
ing upon  express  statute,  (a)    Thus,  in  Kentucky,  §  152  of  the 
Code  authorizes  a  counter-claim  on  behalf  of  one  of  several  de- 
fendants, to  be  set  up  in  answer  to  the  action  ;  but  such  counter- 
claim must  be  a  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  petition,  or  be  connected  with  the  subject  of  the 
action.    Where  the  petition  states  the  occupation  of  the  land, 
pending  an  injunction  against  the  execution  of  a  judgment  for 
restitution,  and  claims  damages  therefor ;  any  interference  by  the 
plaintiff,  rendering  such  occupation  less  profitable  or  less  valuable 
to  the  occupant,  even  though  amounting  to  a  trespass  or  other 
tort,  is  a  good  counter-claim,  and  the  taking  of  the  growing  crop 
by  the  plaintiff  is  a  good  defence  to  the  demand  of  rent  for  that 
year,  and  shc^U  go  in  reduction  of  damages,  claimed  for  the  with- 
holding of  the  possession  for  that  year.    But,  as  the  injunction 
protects  the  occupant  during  its  pendency,  and  the  injunction 
bond  secures  the  other  party  for  rent  during  the  occupancy,  the 
occupant,  when  his  original  entry  is  lawful,  is  a  qtum  tenant 
during  the  pendency  of  the  bond ;  and,  as  the  duration  of  this  is 
uncertain,  he  is  entitled  to  emblements,  and  the  taking  and  dis- 
posing of  them  by  the  plaintiff,  when  he  obtained  possession, 
constituted  a  good  counter-claim  under  the  Code.^  (6) 

§  7.  Action  for  damages,  occasioned  by  the  filling  up  by  the 
defendants  of  their  land,  lying  adjacent  to  that  of  the  plaintifis 
whereby  the  free  flow  of  water  off  the  plaintiff's  land,  as  formerly 
existing,  had  been  obstructed.  Instructions  to  the  jury,  that 
^  they  should  take  into  consideration  the  evidence  on  both  side 
bearing  on  this  point,  and,  if  they  were  satisfied  that  the  filling 
up  had  actually  benefited  the  plaintiff's  estate  in  any  particular, 
they  would,  in  assessing  the  damages,  make  an  allowance  for. 
such  benefit,  and  give  tlie  plaintiff  such  sum  in  damages  as  they 
foond  upon  the  evidence  would  fully  indemnify  and  compen- 

1  Sogers  9.  Beftrd,  36  Barb.  31.  *  Tinsley  v.  Tinslej,  15  B.  Mon.  454. 

(a)  As  to  the  8e^off,  in  assumpsit,  of       (b)  As  to  cxmnUr-daim  in  Ohio  and  New 

damages  for  not  deliyering  all  the  goods  York,  see  Wiswell  v.  First,  &c.  14  Ohio 

contracted  for,  see  Fishell  v,  Winans,  38  St.  31 ;  Barhyte  o.  Haghes^  83  Barb.  320; 

Barfo.  220.  Tyler  v.  Willis,  ib.  327. 
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sate  him  for  all  the  damage  he  had  actually  sustained."    Held 
correct.^ 

§  8.  Against  a  claim  for  mesne  profits^  the  value  of  the  improve- 
ments made  by  the  defendant  is  a  fair  set-off,  provided  he  took 
possession  of  the  premises  bond  fide.  Trespassers  are  not  entitled 
to  the  benefit  of  this  principle,  except  where  the  profits  have  been 
increased  by  the  repairs  or  improvements.  In  that  case,  it  is 
proper  for  the  jury  to  take  into  consideration  the  improvements 
or  repairs,  and  diminish  the  profits  by  that  amount;  but  not 
below  the  sum  which  the  premises  would  have  been  worth  with- 
out them.  Whether  the  defendants  are  trespassers,  is  a  question 
for  the  jury .2 

§  9.  In  case  of  obstruction  of  a  road  by  a  railroad,  any  benefit 
accruing  to  the  plaintiff  from  the  railroad  may  be  shown  in  miti- 
gation of  damages.^  So,  in  estimating  the  damages  of  locating  a 
railroad  over  land,  and  filling  up  an  adjacent  canal  in  which  the 
owner  had  a  privilege ;  the  jury  may  properly  be  instructed,  tliat, 
if  the  value  of  the  remaining  land  was  so  increased  in  conse- 
quence of  some  peculiar  advantages  conferred  upon  it,  not  shared 
by  neighboring  estates  not  lying  upon  the  canal,  that  the  remain- 
der  of  the  land  wrs  worth  as  much  as  the  whole  lot  previously, 
the  owner  has  no  claim  for  damages ;  though  they  are  further 
instructed,  that  the  benefit  to  be  set  off  is  some  increased  value 
of  the  estate,  in  consequence  of  becoming  better  adapted  to  and 
more  valuable  for  some  specific  purpose  than  the  other  estates 
where  the  land  had  not  been  taken,  and  illustrations  of  such 
benefits  are  given.* 

§  10.  In  tort  for  conversion  of  machinery  in  a  workshop,  con- 
sisting merely  in  refusal  to  allow  a  removal,  without  appropriation 
to  the  defendant's  own  use,  removal,  or  actual  possession  except 
by  rightful  possession  of  the  shop  ;  the  defendant  may  set  up,  in 
mitigation  of  damages,  a  notice  to  the  plaintiff  that  he  had  re- 
linquished all  claim  to  the  machinery.^ 

§  11.  The  general  rule,  that  the  value  of  property  wrongfully 
taken  shall  be  the  measure  of  damages  in  an  action  by  the  owner, 
may  be  controlled  by  circumstances,  which  make  this  too  large  a 
measure,  and  require  an  equitable  deduction.    Thus,  where  the 

1  Lather  v.  Winnisimmet  Co.  9  Cash.       ■  Porter  v.  North,  &c.  33  Mis.  128. 
171.  •  *  Whitman  v.  Boston,  &c  7  AUeo,  Sll 

2  Beverly  v.  Burke,  9  Geo.  440.  •  DeUno  v,  Curtis,  ib.  470. 
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creditor  of  a  husband  took  certain  property,  belonging  to  the  trust 
estate  of  his  wife,  on  execution  against  him,  and  the  husband  bid 
off  such  property  for  the  trustees,  when  it  was  sold  at  the  port, 
paying  less  for  it  than  its  value;  held,  in  an  action  of  trover 
brought  by  the  trustees  against  the  creditor,  that  proof  of  such 
£fict  was  admissible  in  mitigation  of  damages ;  the  real  damage, 
which  was  the  sum  paid  at  the  port,  furnishing  the  rule  of  dam- 
ages.^ And  although,  in  an  action  of  trespass  for  taking  goods, 
if  the  plaintiff  is  liable  over  for  them,  he  may  recover  their  fuU 
value ;  yet  the  defendant  may  show,  in  mitigation  of  damages, 
under  the  general  issue,  that  the  goods  at  the  time  of  the  letting 
belonged  to  a  third  person,  and  that  the  plaintiff  was  not  liable  for 
them  to  the  owner .^  Or,  that  the  goods  did  not  belong  to  the  plain- 
tiff, and  that  they  have  gone  into  the  hands  of  the  owner,  or  been 
taken  for  his  debts.'  (See  §  15.)  So,  in  trover,  it  may  be  shown,  in 
mitigation  of  damages,  that  the  goods  were  not  the  plaintiff's,  and 
have  gone  to  the  owner's  use.  "  The  reason  why  a  party  having 
possession  should  maintain  trespass  is,  that  he  may  have  sustained 
injury  by  being  deprived  of  the  goods ;  nor  should  his  claim  to 
damages  be  construed  strictly.  Ordinarily,  he  is  either  the  owner  or 
answerable  over  to  the  owner ;  and  in  either  case  he  is  entitled  not 
ouly  to  damages  for  the  taking,  but  also  for  the  value  of  the  goods. 
.  .  .  But  here  •  .  .  the  plaintiff  is  not  answerable  over.  The  real 
damage  sustained  by  him  arises  from  the  injury  to  his  special 
property."  *  So  where  a  purchaser  of  property  brings  an  action 
against  an  officer,  who  seizes  and  sells  it  upon  an  execution 
against  the  former  owner ;  if  it  appears  that  he  himself  bought 
the  property  at  the  execution  sale,  and  remained  in  possession, 
the  value  with  interest  is  not  the  measure  of  damages,  but  the 
sum  bid  at  the  sale  with  interest.^  So  where  the  purchaser  of  a 
vessel  from  B,  who  bought  it  of  A,  sued  an  officer  for  taking  it 
without  legal  process,  although  he  subsequently  sold  it  on  a  fi.  fa. 
against  B  and  C,  as  the  property  of  B ;  held,  the  defendant  might 
show,  in  mitigation  of  damages,  that  the  proceeds  were  applied  to 
the  satisfaction  of  the  judgments  against  B  and  C.  Also,  as 
foondation  for  this  proof,  that  the  sale  by  B  and  A  was  fraudulent 


1  Baldwin  v.  Porter,  12  Conn.  473.  *  Squire  v.  Hollenbach,  9  Pick.  551, 

«  Antbonj  ».  Gilbert,  4  Blackf.  348.  552. 

*  Criner  v.  Pike,  2  Head,  398.  ^  Mlnroy  v.  Dyer,  47  Penn.  118. 
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as  to  the  creditors  of  B.^  So  where,  upon  a  wrongful  tax  sale, 
the  owner  purchases  the  property,  in  an  action  for  damages,  the 
amount  of  the  tax  must  be  deducted.^ 

§  12.  And  the  same  general  point  is  hypotheticallj  illustrated 
by  Chief  Justice  Shaw,  as  follows :  ^^  A  factor  has  a  lien  on  goods 
to  half  their  value.  The  principal  becomes  bankrupt,  and  the 
property  vests  in  his  assignees,  subject  of  course  to  all  legal  liens. 
The  assignees,  denying  and  intending  to  contest  the  factor's  hen, 
get  possession  of  the  goods  and  convert  them.  The  factor  brings 
trover,  establishes  his  lien,  and  recovers.  How  shall  damages  be 
assessed  ?  If  he  recover  the  full  value  of  the  goods,  he  will  be 
responsible  directly  back  to  the  defendants  themselves  for  a 
moiety  of  the  value.  To  avoid  circuity  of  action,  why  should  not 
damages  be  assessed  to  the  amount  of  his  lien?  He  is  fully  in- 
demnified, the  balance  of  the  value  is  in  the  hands  of  those 
entitled  to  it,  and  the  whole  controversy  is  settled  in  one  suit."^ 

§  13.  Upon  a  similar  principle  it  is  held,  that,  in  an  action  for 
conversion  of  a  promissory  note,  the  insolvency  of  the  maker  may 
be  proved  in  mitigation  of  damages.*  So  where  a  carrier,  having 
a  lien  for  freight,  wrongfully  sells  the  goods,  the  measure  of  dam- 
ages is  the  market  value,  deducting  the  amount  of  the  lien,  though 
not  the  expenses  of  making  the  sale,  which  was  an  unlawful  acu^ 

§  14.  There  are  many  cases,  however,  where  no  such  claim  of 
an  alleged  equitable  deduction  from  the  value,  will  be  allowed. 
Thus,  in  an  action  of  trespass,  brought  by  B  against  A,  for  taking, 
by  attachment,  B's  growing  grass ;  the  expenses  of  cutting,  curing, 
and  storing  the  hay,  though  included  in  the  costs  taxed  against 
B,  in  the  suit  brought  by  A  against  B,  and  collected  and  applied 
on  the  execution,  shall  not  be  deducted  from  the  value  of  the 
hay,  as  damages.^  So  where  a  slave,  confined  in  jail  for  rape 
and  murder,  was  taken  out  and  hung  by  the  defendants ;  it  was 
held,  that  the  measure  of  damages  was  not  what  any  particular 
person  would  give  for  him,  if  this  charge  were  true,  but  hfs 
market-value,  determined  from  age,  appearance,  and  health; 
also,  that  from  motives  of  public  policy  the  jury  might  give  vin- 
dictive damages.^    So  A,  having  recovered  in  ejectment  against 


^  Cotton  V.  Reed,  2  Wis.  458. 
^  Alexander  v.  Hclher,  35  Mis.  834. 
»  Chamberlin  v.  Shaw,  18  Pick.  283. 
*  Latliam  v.  Brown,  16  Iowa,  118. 


6  Brig^  r.  Boston,  Ac.  6  Allen,  246.  ^ 
*  Benjamin  u.  Benjamin,  15  Conn.  347. 
f  Polk  V.  Pancher,  1  Head,  336. 
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B,  sued  him  for  mesue  profits,  and  obtained  judgment  on  demur- 
rer. While  that  suit  was  pending,  B  brought  an  ejectment  against 
A  for  the  premises,  and  recovered.  On  A's  executing  his  writ  of 
inquiry,  held,  B  could  not  offer  his  judgment  in  evidence  in 
mitigation  of  damages,  the  record  not  showing  the  date  of  the 
demise,  and  that  B's  title  had  commenced  before  A's  cause  of 
action.^  So,  in  trespass  for  assault  and  battery,  the  circumstance, 
that  the  defendant  entered  the  house  for  the  purpose  of  making 
an  attachment,  is  not  admissible  in  evidence  in  mitigation  of  dam- 
ages. '^  It  ought  rather  to  aggravate  the  damages,  for  the  defend- 
ants had  no  legal  right  to  break  open  a  dwelling-house  for  such  a 
purpose,  and  it  was  an  abuse  of  legal  process."  ^  So,  in  an  action 
of  trespass,  it  is  a  correct  instruction  to  the  jury,  that  one  could 
not  trespass  upon  another's  rights,  and  allege  in  defence  that  there 
was  no  market  for  the  property  taken,  or  that  it  was  on  that  ac- 
count of  less  value,  but  the  measure  of  damages  was  the  full  and 
fair  value  of  the  property ;  that  if,  at  the  time  of  the  trespass, 
the  market  was  depressed,  too  much  importance  should  not  be 
given  to  that  fact,  and  that  to  the  trespasser  must  be  meted  out  an 
assessment  in  damages  commensurate  to  the  injury  he  had  done. 
*^  If  at  any  particular  time  there  be  no  market  demand  for  an 
article,  it  is  not  of  course,  on  that  account,  of  no  value.  What  a 
thing  will  bring  in  the  market  at  a  given  time  is  perhaps  the 
measure  of  its  value  then,  but  it  is  not  the  only  one."  ^ 

§  15.  The  return  or  recovery  of  the  property  in  question,  or  its 
appropriation  to  the  use  and  benefit  of  the  owner,  though  not  effect- 
ual to  ^*  purge  the  trespass  or  bar  the  action,"  ^  is  often  set  up  in 
mitigation  of  damages.^  It  is  said,  in  trover,  ^^  it  is  quite  common 
for  the  courts  to  make  a  rule,  stopping  the  action  on  a  redelivery 
and  payment  of  costs."  ^  Thus,  in  trover,  where  the  property  con- 
verted has  been  sold,  and  the  proceeds  applied  to  the  payment  of 
the  plaintiff's  debt,  or  otherwise  to  his  use,  it  goes  in  mitigation 
of  damages.7  (See  §  11.)  So,  in  trover,  for  tortious  taking  of  per- 
sonal property  by  a  collector  of  taxes,  the  proceeds  having  been 

1  Bantin  V.  Dachane,  1  Blackf.  255.  186;    M'Inroy  v.  Dyer,  47  Penn.  121; 

*  Sampson  v.  Henry,  11   Pick.  379;  per    Smith  w.  Perry,  18  Tex.  510. 

Wilde,  J.,  ib.  389.  «  Stevens  o.  Low,  2  Hill,  132.  Doubted 

*  Trout  V.  Kennedy,  47  Penn.  387;  per    in  Sedgwick  on. Damages,  504,  n. 
Strang,  J.,  ib.  393.  7  pierce    v.  Benjamin,  14   Pick.  350; 

«  Per  Shaw,  C.  J.,  10  Met.  319.  Prescott  t;.  Wright,  6  Mass.  20 ;  Caldwell 

*  See  Robinson  v.  Barrows,  48  MainCi    v,  Eaton,  5  ib.  399, 
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applied  in  part  payment  of  the  taxes,  the  measure  of  damages  is 
the  value  of  the  property  at  the  time  of  the  conyersion,  deducting 
the  amount  of  such  payment.^  So,  in  an  action  of  trespass  against 
a  collector  of  the  customs,  for  seizing  and  detaining  tlie  plaintiff's 
vessel,  for  a  pretended  breach  of  the  registry  laws ;  the  vessel 
having  been  restored,  held,  the  difference  between  the  price  at 
which  the  vessel  would  have  sold,  at  the  time  of  seizure,  and  the 
price  for  which  she  actually  sold  at  public  auction,  immediately 
after  her  restoration,  together  with  the  actual  expenses  incurred, 
with  interest  on  the  amount,  constituted  a  proper  estimate  of 
damage.^    So,  in  an  action  of  trespass  qaa/re  cUmsum  and  de  boniSj 
against  a  justice,  for  issuing  an  attachment  against  the  goods  of 
the  plaintiff  as  an  absent  or  absconding  debtor,  without  legal 
proof  of  the  fact  of  concealment ;  the  restoration  of  the  property, 
before  the  suit,  to  the  plaintiff,  cannot  be  pleaded  in  bar  of  the 
action,  nor  puis  darrein  continuance^  but  may  be  admitted  as  eii- 
dence  in  mitigation  of  damages.^    So  A,  a  deputy  sheriff,  levied 
an  execution,  against  B,  on  certain  live  stock  and  produce  on  a 
farm  occupied  by  B.     C  forbade  the  sale,  claiming  that  all  the 
property  belonged  to  him,  and,  at  the  sale,  jie  bid  in  most  of  tiie 
stock,  including  a  certain  cow.    A  gave  C  a  bill  of  sale  of  all  the 
property  purchased  by  him,  including  this  cow,  but  refused  to 
take  pay  for  the  cow,  excepting  her  in  the  receipt  at  the  foot  of 
the  bill,  and  reciting  that  the  price  of  her  was  tendered  him  by 
C.    In  an  action  of  trespass,  brought  by  C  against  A,  to  recover 
the  value  of  the  property  sold  by  the  latter,  A  specified  in  de- 
fence that,  after  the  sale,  the  cow  was  returned  by  him  to  C,  and 
accepted  by  C  in  full  of  all  damages,  if  any,  he  was  entitled  to; 
and,  a  verdict  having  been  rendered  for  C  for  the  value  of  the 
property,  including  the  cow,  held,  that  he  could  have  judgment, 
only  on  condition  that  he  should  remit  expressly  on  the  record  the 
price  of  the  cow,  and  take  judgment  only  for  the  balance.    "  The 
plaintiff  has  got  his  cow,  and  also  a  verdict  for  the  value  of  her. . . . 
The  plaintiff,  while  he  has  the  cow  in  his  possession,  will  take  from 
the  defendant,  as  a  trespasser,  the  value  of  the  cow,  and  then  the 
plaintiff,  as  a  purchaser,  will  pay  back  the  defendant,  as  the  vendor 
of  the  cow,  the  same  money.  •  •  •  What  occurred  . . .  was  a  sufficient 

»  Pierce  v.  BenjamiD,  14  Pick.  356.  »  Vosburgh  r.  Welch,  11  ib.  175. 

*  Woodham  v,  Gelston,  1  Johns.  134. 
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acquittance  ...  of  all  claims  to  the  purchase-money,  so  that  the 
plaintiff  .  .  .  would  have  no  right  of  action  for  the  value  of  the 
cow/'  ^ 

§  16.  In  an  action  of  trespass  for  goods,  which  the  plaintiff 
demanded  before  action,  and  the  defendant  promised  to  return, 
but  which  were  attached  on  a  writ  against  the  plaintiff  while  the 
defendant  was  preparing  to  return  them ;  the  measure  of  dam- 
ages is  the  same  that  it  would  have  been  if  the  defendant  had  re- 
turned the  goods.2    So  A  brought  trover  against  B,  for  goods 
which  A  had  surreptitiously  taken  from  B,  and  which  had  been, 
by  consent  of  A,  transferred  to  B  as  his,  which  goods  were  after- 
wards levied  upon  as  the  goods  of  A,  by  his  direction.     Held,  A 
could  only  recover  nominal  damages,  if  anything,  against  B  for  a 
detention  of  such  goods ;  and  that  the  presumption  was,  in  the 
absence  of  proof  to  the  contrary,  that  the  goods  either  went  to 
satisfy  the  execution,  or  were  returned  to  A.^    But,  in  trespass 
for  taking  the  plaintiff's  only  cow  on  execution,  the  value  of  the 
cow  is  the  measure  of  damages,  though  the  proceeds  of  sale  have 
been  applied  to  the  execution.     ^^  The  provision  exempting  a 
man's  only  cow  from  attachment  was  intended  for  the  relief  of 
the  poor,  and  ought  to  be  so  construed  as  to  give  all  which  the 
le^slature  intended  ;  and  the  value  of  the  cow,  at  least,  ought  in 
all  cases  to  be  given  in  damages.     There  will  then  be  no  induce- 
ment to  a  creditor  to  take  his  debtor's  last  cow."^    So,  in  an 
action  for  excluding  a  wife  from  her  house,  it  cannot  be  shown  in 
mitigation  of  damages,  that  the  house  was  obtained  by  fraud  of 
her  husband ;  more  especially  unless  it  occurred  so  near  the  act 
complained  of  as  to  show  excitement  arising  from  that  cause.^ 
And  in  trespass  against  a  sheriff,  for  seizing  and  selling  the  plain- 
tiff's goods  under  a  judgment  against  another  person,  the  amount 
paid  out  of  the  proceeds  of  sale  for  rent  of  the  premises  cannot  be 
received  in  evidence  to  abate  the  damages.^ 

§  17.  In  an  action  of  trespass  for  pulling  down  a  building, 
evidence  that  the  building  was  peaceably  taken  down  and  its 
materials  preserved,  in  conformity  with  the  directions  of  the 
commissioners  of  the  township,  during  a  period  of  great  public 

1  Long  r.  Lamkin,  9  CoBh.  861 ;  per  *  HiH  v.  Loomis,  6  N.  H.  263,  264. 

Fletcher,  J.,  ib.  368.  •  Jacobs  i7.  Hoover,  9  Min.  204. 

>  Kaley  v.  Shed,  10  Met.  317.  ^  Dallam  v.  Fitter,  6  W.  &  S.  323. 
*  PerkiOB  p.  Freeman,  26  111.  477. 
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excitement  and  disorder,  with  the  view  of  saving  the  neigh- 
borhood from  threatened  violence,  is  admissible  in  mitigation 
of  damages.  But  not  that  the  commissioners  had  by  law  the 
power  to  abate  and  remove  nuisances,  and  that  a  grand  jurjr, 
after  instructions  by  a  competent  court,  presented. tlie  building  as 
a  public  nuisance  and  recommended  its  abatement.  ^*  It  some- 
times happens,  in  the  mountainous  region  of  Pennsylvania,  that 
there  is  no  other  way  of  arresting  the  progress  of  the  flames  and 
saving  property,  but  by  firing  against  the  fire :  although  those 
who  fire  against  the  fire  are  liable  for  the  actual  damage  .  . . 
they  certainly  might  ...  in  mitigation  of  damages  show  that  the 
act  was  .  •  .  induced  by  the  necessity  of  their  situation  to  pro- 
tect their  property  and  that  of  their  neighbors  from  inevitable  de- 
struction. Houses  are  frequently  pulled  down  in  towns  and 
cities  to  arrest  the  progress  of  .  .  .  fire."  ^ 

§  18.  In  an  action  against  an  officer  for  negligently  levying 
only  a  part  of  the  execution  debt,  judgment  was  entered  for  the 
whole  debt,  and  the  plaintifiT  released  the  part  levied.* 

1  Reed  t.  Biases  W.&S.  189;  per  Barn-       '  Maccabbin  v.  Thornton,    1  Hiur.  & 
side,  J.  lb.  190.  M'H.  194. 
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CHAPTER  m. 

DAMAGES  IN  REFERENCE  TO  TIME. 

1.  G«ner8]  xemark  as  to  time.  9.  Exceptions  to  the  rule  of  prospectiTe 

i.  Value  of  property  at  the  time  of  taking,  damages. 

&0.,  the  genenil  measure  of  damngea.  10.  Miscellaneous  oases  as  to  tho  time  for 

4.  Prospective  or  remote  damages.  which  damages  shall  be  estimated. 

i.  Damages  estimated  to  the  time  of  trial.  16.  Damages  resulting  in  part  finom  the 

8.  One  recoyery  a  bar  to  a  second  action  plaintiff's  own  fiuilt  or  neglect 
for  continuing  damage. 

§  1.  The  question  of  time  is  one  of  great  importance  in  settling 
the  amount  of  damages.  It  involves  the  various  inquiries, /rom 
what  time  and  to  what  time  the  damages  are  to  be  estimated  ;  at 
what  time  the  valuation  is  to  be  made,  in  case  of  a  change  of  value ; 
and  especiallj  in  what  cases  and  upon  what  principles  prospec- 
tive and  contingent  damages  may  be  added  to  those  which  are 
certain  and  immediate.  The  cases,  as  might  be  expected,  are 
numerous,  various,  and  by  no  m^ans  entirely  reconcilable.  The 
fixed  standards  of  damages,  which  it  has  been  the  prevailing  pur- 
pose and  tendency  to  establish,  must  be  admitted  still  to  have  left 
much  latitude  to  the  discretion  of  a  jury.^ 

§  2.  The  rule  of  damages  for  the  wrongful  taking  of  goods  is 
the  market  value  at  the  time,  not  the  price  paid.^  Thus,  in 
trover,  the  measure  of  damages  is  the  value  of  the  property 
at  the  time  of  conversion,  with  interest  to  the  time  of  trial; 
as,  for  example,  against  a  bailee ;  ^  or  in  case  of  conversion 
by  sale.^  And  if,  before  conversion,  the  plaintiff,  as  vendee, 
paid  the  defendant  for  the  article,  and  he,  before  trial,  resold 
it  at  an  advanced  price,  the  rule  is  the  same.^  So,  in  trespass 
de  bon.  aspor.,  the  value  at  the  time  of  taking  is  the  measure  of 
damages.f  And  in  trespass  for  severing  and  carrying  away  coal 
from  the  plaintiff's  mine,  the  proper  measure  of  damages,  in  re- 

1  See  Bishop  v.  Williamson,  2  Fairf.        *  Kennedy  p.  Whitwell,  4  Pick.  466 ; 

504;  Story  «.  N.  T.  &c.  1  Seld.  85.  Watt  v.  Potter,  2  Mas.  77;    Lillord  v. 

*  King  V.  Orser,  4  Duer,  431.  Whitaker,  3  Bibb,  92. 

*  Yanghan  v.  Webster,  5  Earring.  256.         *  Schordel  v.  Schordel,  12  Md.  108. 

*  Donett  V.  Frith,  26  G«o.  537. 
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spect  of  the  coal  taken,  is  its  value  as  soon  as  it  existed  as  a  cbat- 
tel,  that  is,  as  soon  as  severed.^  So  for  taking  land  to  widen 
a  street,  the  measure  of  damages  is  the  value  of  the  land  at  the 
time  of  taking.^  And  damages  caused  by  the  construction  of  a 
canal  must  be  estimated  as  of  the  time  of  such  construction.  A 
subsequent  purchaser  cannot  maintain  an  action  for  injury  done  to 
him.^  So,  in  case  of  a  railroad,  the  land  damage  is  predicated  upon 
the  value  at  the  time,  with  interest.^  So,  on  tiie  question  of  fraud 
in  the  sale  of  land,  evidence  of  the  value  of  the  land  to  fix  the 
damages  should  be  confined  to  the  time  when  the  sale  took  place.' 

§  3.  In  trover,  for  the  capture  and  detention  of  a  cargo,  bomid 
to  A,  on  the  high  seas,  the  proper  rule  of  damages  is  the  value  of 
the  cargo,  at  the  time  and  place  of  capture,  estimated  upon  the 
prices  at  A,  with  interest ;  and  deducting  a  reasonable  premium 
of  insurance  from  the  place  of  capture  to  A,  also  the  value  of 
such  part  of  the  cargo,  or  of  the  avails  thereof,  as  had  been  re- 
stored.^ 

§  3  a.  In  an  action  against  an  association  for  refusing  to  permit 
a  transfer  of  stock ;  the  measure  of  damages  is  its  actual  value  at 
the  time  of  such  refusal.^ 

§  4.  The  general  rule  is  laid  down,  that  prospective  damages 
may  be  recovered,  where  the  cause  accrues  before  the  commence- 
ment of  the  action.^  That,  in  an  action  for  trespass,  the  plaintiff 
may  prove  special  danlages,  if  strictly  the  consequence  of  the 
trespass,  or  if  the  act  causing  such  special  damages  constitates 
part  of  an  entire  transaction,  of  which  the  principal  trespass  vas 
the  commencement.^  That,  where  the  act  complained  of  is  ad- 
mitted to  have  been  done  with  force,  and  to  constitute  a  proper 
ground  for  an  action  of  trespass  vi  et  armis,  all  the  damage  to  the 
plaintiff  of  which  such  injurious  act  was  the  efficient  cause,  and 
for  which  the  plaintiff  is  entitled  to  recover  in  any  form,  may  be 
recovered  in  such  action,  although,  in  point  of  time,  such  damage 
did  not  occur  till  some  time  after  the  act  was  done.^^  Thus,  in  an 
action  brought  in  1833,  for  harboring  and  conveying  away  a  slaw 
bound  to  serve  until  4837,  damages  may  be  recovered  for  the 

^  Morgan  v.  Powell,  2  Gale  &  Day.  721.        ^  Hallett  v.  Novion,  14  Johns.  273. 

*  Parks  V.  Boston,  15  Pick.  19S.  ?  Building,  &c.  i7.  Sendmejer,  SOPeoa. 
'  Zimmerman  t;.  Union,  &c.  1  W.  &  S.     67. 

346.  B  Tarleton  v.  M'Ga^Iey,  Peake,  SOS. 

*  Whitman  t^.  Boston,  &c.  7  Allen,  313.        *  Damron  v.  Roach,  4  Hamph.  134. 
A  Gaulden  v.  Shehee,  24  Geo.  438.  !<>  Dickinson  p.  Boyle,  17  Pick.  78. 
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whole  term.^  So  A  pulled  down  the  fence  of  B,  whereby  the  cat- 
tle of  B  escaped  and  were  lost.  Held,  the  loss  was  strictly  the 
consequence  of  the  trespass,  and  evidence  thereof  admissible 
in  an  action  of  trespass  for  throwing  down  the  fence  and  permit- 
ing  the  cattle  to  escape.^  So,  for  making  a  railroad  through  a 
farm,  the  measure  of  damages  is  the  market  value  of  the  land 
taken,  with  an  allowance  for  the  disadvantages  resulting  from  the 
mode  of  dividing  the  farm.^  Evidence  is  admissible  of  what  the 
property  would  have  sold  for,  before  and  after  the  road  was  made 
and  went  into  successful  operation ;  and  the  difference  may  be 
considered  in  estimating  the  damages.^  So,  in  trespass  for  break- 
ing down  and  destroying  part  of  a  mill-dam,  damages  may  be 
allowed  for  the  cost  of  repairs,  and  interruption  to  the  use  of  the 
mill,  or  diminution  of  profits  caused  by  the  flow  of  water  through 
the  break,  and  its  thereby  falling  too  low  for  the  working  of  the 
mill.^  So,  in  an  action  of  the  case  by  the  owner  and  operator  of  a 
cotton-mill,  against  the  owner  of  a  mill  on  the  same  stream,  for  the 
unlawful  raising  of  a  dam  below,  and  causing  backwater,  and 
thereby  diminishing  the  profits  of  the  plaintiff;  evidence  of  the 
profits  lost  from  the  interruption  may  be  submitted  to  the  jury,  as 
a  basis,  if  not  as  the  measure,  of  damages.  The  court  remark  : 
^^  Evidence  as  to  profits,  as  a  general  rule,  is  rejected  ;  because, 
generally,  they  are  uncertain  and  contingent ;  depending  upon 
other  circumstances  than  the  injurious  act  of  the  defendants,  and 
not  the  natural  result  of  it.  Nevertheless,  the  general  rule  is 
subject  to  many  exceptions.  .  .  .  Whenever  a  loss  of  profits  is 
the  natural  and  necessary  result  of  the  act  charged,  —  such  as  the 
party  probably  would  have  made,  not  what  by  chance  he  might 
have  made,  but  what  any  prudent  man  must  naturally  have  made, 
—  evidence  has  been,  if  not  always,  most  usually  admitted  as  to 
them."^  So  in  trespass  qu>.  cZ.,  the  plaintiff  may  claim  for  dam- 
age to  his  crop  by  driving  away  his  negroes.?  So,  in  an  action 
against  a  railroad  for  personal  injury  caused  by  the  negligence  of 
the  company,  evidence  is  admissible  of  consequent  loss  in  business, 
and  therefore  of  the  nature  and  extent  of  such  business,  and  the 
importance  of  the  plaintiff's  personal  oversight.    But  the  opinions 

^  Stille  V.  JonkinB,  3  Green,  302.  ^  White  v.  Mosely,  S  Pick.  356  ;  ace. 

'  Damron  v.  Roadi,  4  Hamph.  134.  Allison  t;.  Chandler,  11  Mich.  542. 

'  East,  &c.  V,  Hottenstine,  47  Penn.  565.        ^  Simmons  r.  Brown,  5  B.  I.  299 ;  per 
*  Ibid.  Brajton,  J.,  ib.  302. 

7  Johnson  v.  Courts,  3  Har.  &  M'H.  510. 

86 


422  DAMAGES.  [book  T. 

of  witaesses  as  to  the  amount  of  loss  are  not  competent.^  So,  to  an 
action  against  an  attorney  for  negligence  in  the  examination  of 
securities,  whereby  the  plaintiff  had  suffered  great  loss,  the  de- 
fendant pleaded  the  Statute  of  Limitations.  The  examination 
occurred  in  1814,  but  the  defect  was  not  discovered  till  1820,  up 
to  which  time  the  interest  was  paid.  Upon  the  ground,  that,  if 
the  action  had  been  brought  immediately  after  the  neglect  oc- 
curred, the  plaintiff  might  have  recovered  damages  for  the  prob- 
able future  loss,  the  defence  was  sustained,  the  statute  being 
held  to  run  from  1814,  not  from  1820.^  So  where  a  toll- 
bridge  was  carried  away  by  the  defendant's  fault,  the  rule  for 
assessing  damages  is  the  value  of  the  superstructure,  or  so  much 
of  it  as  was  carried  away  and  lost,  and  the  loss  of  tolls  duriug  the 
time  that  was  reasonably  necessary  to  repair  or  rebuild.*  So  where 
the  defendant's  horse,  driven  by  liis  servant,  ran  against  and 
injured  the  horse  of  the  plaintiff;  held,  the  cost  of  cure,  the  val- 
ue of  the  services  of  the  horse  while  being  cured,  and  his  de- 
preciation in  value,  constituted  the  measure  of  damages.^  And, 
in  general,  where  the  chief  value  of  the  thing  injured  is  its  daily 
use,  damages  are  not  confined  to  interest  on  the  value.^ 

§  5.  Tt  is  the  result  of  the  rule  of  damages  above  stated,  that, 
for  an  injury  contimtoiis  in  its  nature,  the  party  is  entitled  to 
recover  for  all  damages  done  previously  to  the  trialfi  Thus  a 
libel,  the  subject  of  the'  action,  appeared  in  the  defendant's  nevrs- 
paper  in  the  form  of  an  advertisement,  on  the  4th  of  October. 
Placards  containing  copies  of  the  advertisement  were  also  exten- 
sively posted,  and  distributed  through  the  town.  The  defendant 
was  served  with  the  writ  on  the  5th  of  October.  Held,  evidence 
of  injury  was  admissible,  to  increase  the  damages,  accruing  to  tlie 
plaintiff  after  action  brought.  Also,  that  the  jury  were  rightly 
instructed  to  consider  what  was  the  natural  consequence  of  the 
defendant's  act,  without  reference  to  other  publications.^  So  the 
hirer  of  a  slave  for  a  specified  time  may  recover,  from  one  who 
takes  the  slave  from  him,  the  value  of  the  slave's  services  for  the 
entire  term,  though  the  suit  is  brought  pending  the  term.^  So,  in 
actions  of  trespass  for  injuries  continued  after  the  actions  are 

^  Lincoln  v.   Saratoga,  &c.   23  Wend.  *  Streett  v,  Lanmier,  34  Mis.  469. 

425.  6  Williams  v.  Phelps,  16  Wis.  80. 

•-*  Howell  V.  Young,  5  B.  &  C.  259  ;  ace.  •  Puckell  v.  Smith,  5  Strobh.  26. 

Smith  V,  Fox,  12  Jur.  180.  T  Harrison  v,  Pearce,  4  Huri.  &Xor.863. 

»  SewaU's,  &c.  v,  Fisk,  3  Fost.  171.  «  Moore  v.  Winter,  27  Mis.  380. 
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brought,  damages  may  be  recovered  up  to  the  time  of  trial.^  (a) 
So,  in  an  action  by  a  town  for  removing  paupers  into  such  town, 
and  thereby  throwing  upon  it  the  burden  of  their  support,  the 
rule  of  damages  is  the  amount  necessarily  and  in  good  faith  ex- 
pended in  supporting  the  paupers  from  the  time  of  their  removal 
to  the  time  of  trial.^  But,  in  an  action  of  trespass,  Ac,  to  re- 
cover freedom,  the  plaintiff  is  held  not  entitled  to  damages  after 
the  institution  of  the  suit.^  And  where,  in  trover  for  a  negro 
woman,  a  jury  gave  damages  for  the  value  of  her  child,  born  after 
the  action  was  commenced,  a  new  trial  was  granted.* 

§  6.  The  plaintiff  had  pledged  a  depreciation  note,  in  the  na- 
ture of  a  certificate  of  public  debt,  nominally  worth  $2,629.48, 
for  a  loan  of  $600,  a  part  of  which  was  subsequently  paid.  The 
pledgee,  without  demand  of  payment  or  notice  of  sale,  sold  the 
certificate  for  $625,  which  was  then  its  highest  market  value. 
Eleven  years  after,  the  administrator  of  the  pledgor  went  to  the 
house  of  the  pledgee  to  demand  it,  but  made  no  demand,.in  conse- 
quence of  the  incapacity  of  the  pledgee  to  attend  to  business. 
The  administrator  then  brought  his  action  to  recover  the  value  of 
the  certificate.  Held,  the  measure  of  damages  was  the  price  of  the 
certificate  at  the  time  of  the  proposed  demand.^  So,  in  an  action 
for  wrongful  conversion  of  shares  in  a  corporation,  the  plaintiff 
having  commenced  and  prosecuted  it  with  reasonable  diligence, 
but  the  case  being  protracted,  and  the  stock  having  risen  from 
85,962  to  $8,175  ;  he  was  held  entitled  to  recover  the  latter  sum 
as  damages.^ 

§  7.  In  a  late  case,  being  an  action  against  a  common  car- 
rier, damages  were  allowed  beyond  the  time  of  trial.^ 

§  8.  The  rule  above  stated,  as  to  special  or  prospective  dam- 
ages, of  course  involves  the  consequence,  that  no  subsequent 
action  can  be  maintained  for  damages  resulting  from  the  wrongful 
act  for  which  a  former  action  was  brought,  though  subsequent  to 

1  PqKJon  V.  Clarke,  1  Con.  Ct.  137.  •  Homaine  v.  Van  Allen,  26  N.  Y.  (12 

«  Stratford  v.  Sanford,  9  Conn.  275.  Smith),  309. 

*  Tramell  r.  Adam,  2  Mis.  155.  7  Rubs  v.  Steamboat,  &o.  14  Iowa,  363. 

*  Craig  V.  Todd,  2  Const.  (S.  C.)  757.  See  Kicks  v.  Herring,  17  Cal.  566. 

*  Cortelyoa  v,  Lansing,  2  Caines's  Cas. 
in  Er.  200. 

(a)  The  plaintiff  in  a  second  snit,  on  ac-    of  the  former  suit.    Beckwith  r.  Gri.«wold 
count  of  a  continuing  nuisance,  can  recover    29  Barb.  291. 
only  for  damages  sinoe  the  commencement 
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the  former  action.^  Tims,  where  the  leg  of  a  slave  was  broken  by 
another,  and  damages  given  to  the  owner  for  the  deteriorated 
value  of  the  slave  in  consequence  of  this  permanent  injury  ;  held, 
such  damages  were  in  lieu  of  loss  of  service,  as  being  in  full  com- 
pensation for  the  wrong.^  So,  in  estimating  the  value  of  land 
condemned  for  the  use  of  the  Ctfesapeake  and  Ohio  Canal  Com- 
pany, it  is  the  right  and  the  province  of  the  jury  to  consider  all 
damages  which  the  owner  would  sustain,  whether  immediate, 
remote,  or  contingent ;  and  the  legal  presumption  is,  that  the 
jury  awarded  damages  to  the  extent  of  their  authority,  and  to  all 
persons  who  might  be  affected  by  their  finding.  An  action  of 
trespass  cannot  therefore  be  sustained  by  an  owner  of  land  for 
such  damage,  he  having  already  received  an  adequate  remunera- 
tion.^ So  where  one  town  recovers  judgment  against  another,  for 
damages  caused  by  the  leaving  of  a  pauper  in  the  limits  of  the 
former  town,  the  damages  being  assessed  up  to  the  time  of  trial ; 
and,  having  unsuccessfully  notified  the  defendant  to  remove  the 
pauper,  brings  another  suit  for  subsequent  damages  :  the  former 
judgment  is  a  bar  to  such  action.  The  case  is  not  like  that  of  the 
continuance  of  a  nuisance,  which  is  a  constantly  renewed  cause 
of  action.  In  this  case  the  whole  injury  was,  in  contemplation  of 
law,  done  by  the  original  wrong,  although  the  future  damages 
were  contingent.^ 

§  9.  There  is,  however,  a  class  of  cases  which  reasonably  qual- 
ify the  general  rules  above  stated.  It  is  said,  if  remote  damages 
were  allowed,  the  rules  would  become  so  numerous,  complex,  and 
uncertain,  as  to  be  impracticable.^  And  this  principle  is  more  es- 
pecially applied  to  damage  caused,  in  any  degree,  by  third  persons.* 
(See  pp.  425,  431.)  In  other  cases,  it  is  said,  "  the  damage  must 
be  a  natural  consequence  of  the  principal  injury."  ^  **  The  negli- 
gence must  be  the  immediate  and  not  the  remote  cause  of  damage. 
The  plaintiffs  are  entitled  to  recover  the  actual  damage,  of  which 
such  negligence  is  the  direct  and  efficient^ cause,  and  no  other."* 
And  in  a  late  case  in  Pennsylvania,  relating  to  a  mine,  the  court  re- 
mark :  ^^  These  damages  would  depend  on  a  thousand  contingen- 

1  See  Herriter  v.  Porter,  23  Cal.  385.  Barb.  644.    See  Nightingale  v.  Scannell, 
'  Johnson  v.  Perry,  2  Humph.  569.  ^  Fitzsimons    v.  fnglis,  5   Taun.   534 ; 

'  Canal  Co.  v.  Grove,  11  Gill  &  Johns.  Sedg.  on  Dam.  67. 

398.  18  Cal.  315. 
*  Marlhorongh  i;.  SiBson,  31  Conn.  332.        ^  Phillips  v.  Hoyle,  4  Gray,  571. 
ft  Per  Marvin,  J.,  Jones  v.  N.  Y.  &c.  29        "  Waite  v.  GUbert,  10  Gush.  178. 
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cies.  The  success  in  working  the  mine  against  the  ever-resisting 
laws  of  nature  to  efforts  to  disembowel  the  earth.  These,  to  be 
successful,  would  depend  on  the  management  of  its  affairs.  After 
this  would  come  the  contingencies  of  a  market,  of  transportation, 
of  the  demand  for  the  particular  product,  the  abundance  or 
scarcity  of  money,  the  crops,  and  the  state  of  the  country."  ^ 
So  the  actual  damage  at  the  time  and  place  of  injury,  and  not 
probable  profits  at  the  port  of  destination,  is  the  measure  of  dam- 
ages, in  cases  of  collision  as  well  as  insurance.^  So,  in  an  action 
for  forcibly  bricking  up  the  entrance  of  a  restaurant  or  refresh- 
ment saloon  kept  by  the  plaintiff,  and  thereby  breaking  up  his 
business ;  he  is  entitled  at  least  to  a  full  indemnity,  and  the  value 
of  tlie  business  is  a  proper  subject  of  estimate  for  the  jury.  But 
not,  it  seems,  the  possible  or  probable  profits.^  So  in  an  action 
for  injury  to  the  plaintiff,  personally,  damage  is  not  recoverable 
for  loss  of  profit  on  contracts  which  might  have  been  entered  into 
^y  him.  Such  damage  is  too  remote.^  So,  in  an  action  for  assault 
and  battery,  evidence  is  not  admissible,  in  aggravation  of  damages, 
that,  in  consequence  of  the  injury,  the  plaintiff  lost  a  place  to 
which  he  was  about  to  be  appointed,  having  withdrawn  his 
application ;  though  specially  alleged  in  the  declaration.  Tiie 
assault  is  not  the  proximate  cause  of  the  loss.  ^'  It  is  somewhat 
like  the  case  of  a  merchant  who  should  offer  to  prove  that,  in 
consequence  of  an  assault  and  battery,  he  was  unable  to  go  to  his 
store,  and  thereby  lost  the  opportunity  to  close  a  particular  bar- 
gain which  would  have  been  profitable ;  or  of  a  farmer  who 
should  offer  to  prove  that,  in  consequence  of  such  an  act,  he  was 
unable  to  gather  in  his  crop  of  grain,  and  thereby  lost  it.  One  of 
the  intervening  causes  of  the  loss  of  the  office  appears  to  have  been 
a  voluntary  act  of  the  plaintiff's  own  will,  and  there  must  also  have 
been  the  concurrent  voluntary  acts  of  other  men."  ^  (See  pp.  424, 
431.)  So  the  defendant  ^caused  the  plaintiff  to  be  apprehended 
upon  an  unfounded  charge,  and  to  be  detained  from  half-past  one 
until  two  o'clock.  In  support  of  a  claim  for  special  damage  in  an 
action  for  false  imprisonment,  the  plaintiff  proved  that  he  would 
have  been  engaged  as  a  journeyman  if  he  had  presented  himself 


1  Per  Thompson,  J.,  M'Knight  v.  Rat-  '  Marquart  v.  La  Farge,  5  Doer,  559. 

cliff,  44  Fenn.  169.  *  Friestley  v.  Maclean,  2  F.  &  F.  288. 

^  Smith  V,  Condry,  1  How.  28;  17  Pet,  *  Brown  v.  Cummings,  7  Allen,  507, 

20.  per  Chapman,  J.,  ib.  509. 
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at  the  factory  at  two  o'clock  on  the  daj  in  question ;  but  that, 
being  unwell  from  the  treatment  he  had  received,  he  went  home 
and  did  not  go  to  the  factory  until  the  next  morning,  when  he 
found  that  his  intended  employer  had  engaged  another  man. 
Held,  that  this  damage  was  too  remote.^  So  but  one  action  can 
bo  maintained  to  recover  damages  for  an  injury  to  the  person. 
The  party  is  not  obliged  to  wait  until  all  the  consequences  of  the 
injury  are  fully  developed ;  he  may  sue  whenever  he  thinks 
proper,  and  recover  damages  for  both  past  and  future  pain  of 
body,  as  well  as  for  past  and  future  deprivation  of  health  or  of 
any  of  his  bodily  powers.  But  nothing  prospective  should  be 
conjectural.  Thus,  in  an  action  against  a  railroad  corporation, 
to  recover  damages  for  an  injury,  it  is  not  erroneous  to  charge  the 
jury  that,  in  ascertaining  the  amount  of  damages,  it  would  be 
proper  for  them  to  consider  the  bodily  pain  and  suffering  which  had 
occurred,  or  was  likely  to  occur,  in  consequence  of  the  injury,  but 
that  they  could  not  act  on  conjecture  as  to  the  prospective  condi- 
tion or  situation  of  the  plaintiff;  they  could  only  regard,  in  respect 
to  the  future,  what  the  evidence  rendered  reasonably  certain  would 
necessarily  and  inevitably  result  from  the  original  injury .^  So, 
where  imported  wool  of  the  plaintiff,  on  which  the  duties  had  been 
paid,  was  injured  by  reason  of  the  negligence  of  the  defendant's 
servants,  and  in  consequence  it  became  necessary  to  take  it  out  of 
the  original  packages,  and  in  a  few  weeks  afterwards  an  act  of 
Congress  was  passed,  under  which,  if  the  wool  had  remained  in  the 
original  packages,  the  plaintiff  would  have  been  entitled  to  a  re- 
turn of  duties ;  held,  the  plaintiff  was  not,  on  this  ground,  enti- 
tled to  additional  damages.^  So  it  is  held,  generally,  that,  in 
trespass  for  an  injury  to  property,  the  value  of  property  at  the  time 
of  the  injury,  with  interest,  is  the  measure  of  damages ;  *  that,  in 
actions  of  trespass,  the  measure  of  damages  is  the  value  of  the 
property  destroyed,  unless  the  trespass  is  wanton  and  malicious, 
which  is  a  question  entirely  for  the  jury,  who  may  give  vindictive 
damages  ;  ^  and  that,  in  actions  of  tort  for  the  destruction  of 
property,  its  value  furnishes  the  measure  of  damages,  from  which, 
if  the  jury  materially  depart,  the  court  will  ord^r  a  new  trial.' 

1  Hoey  V.  Felton,  11  C.  B.  (N.  S.)  142 ;  8        *  Brannin  i>.  Johnson,  1  App.  S61. 
Jur.(N.  S.)764;31L.J.C.  F.  105.  See,  as        >  Wylie  v.  Smitherman,  8  Ired.  236; 

to  the  damages  in  case  of  imprisonment  of  Bradley  v.  Geiselman,  22  lU.  494 ;  Alston 

a  slave,  Woodfolk  v.  Sweeper,  2  Hnmph.  88.  v.  Huggins,  Const.  Rep.  688. 

'^  Curtis  V.  Rochester,  &c.  20  Barb.  282.        *  Bailey  t7.  Jefibrds,  2  Spear,  271. 

^  Stone  V.  Codman,  15  Pick.  297. 
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Hence  where^  in  trespass  for  taking  personal  property,  without 
malice  and  under  a  claim  of  right,  to  which  the  controversy 
solely  relates,  the  plaintiff  claims  that,  by  the  taking  of  the  prop- 
erty, he  has  been  broken  up  in  his  business ;  a  charge  that  the 
defendant  must  make  the  plaintiff  good  for  all  the  actual  damage 
sustained  by  him  at  the  defendant's  hands,  resulting  directly  and 
naturally  from  the  injury,  is  erroneous.^  So,  in  trespass  for 
taking  away  a  yoke  of  oxen,  the  jury  ought  not,  in  estimating 
the  damages,  actually  sustained  by  the  plaintiff,  to  add  to  the 
value  of  the  oxen  any  sum  for  their  services.*  So,  in  an  action 
for  removing  a  belt  by  which  water-power  was  communicated  to 
*the  plaintiff's  machinery,  and  placing  it  so  as  to  run  the  defend- 
ant's machinery,  accompanied  with  a  claim  of  right  so  to  do,  and 
with  such  forcible  acts  and  threats  as  to  lead  the  plaintiff  to 
believe  that  such  interruption  would  be  continued ;  the  plaintiff 
cannot  recover,  as  damages,  for  the  expense  and  delay  of  fitting 
up  another  wheel  to  drive  his  machinery.^  So,  in  an  action  of 
trespass  for  obstructing  a  ditch  running  through  the  plaintiff's 
land,  damages  can  only  be  recovered  up  to  the  commencement  of 
the  suit.^  So,  in  an  action  for  breaking  and  entering  the  plain- 
tiff's close  and  tearing  down  his  unfinished  building,  he  cannot 
show,  for  the  purpose  of  proving  damages,  what  the  building 
would  have  cost,  or  rented  for,  if  it  had  been  finished  according 
to  the  plan.^  So,  in  an  action  against  a  railroad  company  for  in- 
jury to  a  mill,  caused  by  the  construction  of  the  road,  the  injury 
to  the  unused  and  sui*plus  water-power  .of  the  plaintiff,  and  its 
actual  market  value'  for  any  useful  purpose,  constitute  the  meas- 
ure of  damages,  the  mill  remaining  as  it  was  when  the  mill  was 
made.  But  evidence  is  not  admissible  of  the  power  which  might 
be  gained  by  erecting  a  new  dam  further  down  the  stream, 
making  a  shorter  race,  and  other  alterations.  Such  damage  is 
merely  theoretical  and  speculative.^  So  loss  by  delay,  resulting, 
in  consequence  of  intervening  badness  of  the  roads,  from  the 
taking  in  execution  of  an  emigrant's  horses  and  wagon,  is  not 
such  a  natural,  proximate  consequence  of  the  act  as  will  consti- 
tute legal  damage.^      So  in  an  action  against  an  officer  for  taking 


1  OTiatt  V.  Fond,  29  Conn.  479. 
s  Anthony  u.  Gilbert,  4  Blackf.  348. 
'  Sibley  v.  Hoar,  4  Gray,  222. 
*  Shaw  V,  Etheridge,  3  Jones,  300. 


^  Bennett  v.  Clemence,  6  Allen,  10. 
*  Dorian  v.  East,  &c.  46  Penn.  521. 
'  Vedder  v.  Hildreth,  2  Wis.  427. 
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a  vessel  of  the  plaintiff  under  a  writ  of  attachment  against  a  tliird 
person,  there  being  some  evidence  that  she  was  preparing  for  a 
voyage,  but  no  proof  of  malice,  the  jury  were  directed  to  estimate 
her  value  at  the  time  of  taking,  and  ''  the  additional  damage  sus- 
tained, if  any."  Held,  the  jury  were  not  authorized  to  allow 
damages  for  the  breaking  up  of  the  voyage.^  So  where  the  navi- 
gation of  a  river  is  unlawfully  obstructed  by  a  gas-pipe,  upon 
which  a  vessel,  navigated  with  due  care,  in  passing,  is  caught, 
subjecting  the  charterer  to  expense  in  getting  her  off;  in  an 
action  against  the  gas  company,  he  may  recover  such  expense, 
but  not  for  delay  in  his  business  or  other  consequential  damage.^ 
■So,  in  an  action  against  a  railroad  for  an  oblique  fracture  of  the 
plaintiff's  leg,  caused  by  a  collision,  it  appeared  that  tlie  nature 
of  the  injury  made  probable  another  fracture.  But  the  court 
remarked :  "  The  present  and  probable  future  condition  of  the 
limb  were  proper  matters  for  inquiry ;  but  the  consequences  of  a 
hypothetical  second  fracture  were  obviously  beyond  the  range  of 
it,  and  calculated  to  draw  the  minds  of  the  jury  into  fanciful  con- 
jectures ; "  and  decided  accordingly.® 

§  10.  It  is  said,  the  rule  of  damages  for  personal  injuries,  in- 
flicted by  negligence,  is  loss  of  time  during  the  cure,  and  expense 
incurred  in  respect  of  it,  the  pain  and  suffering  undergone  by  the 
plaintiff,  and  any  permanent  injury,  especially  when  it  causes  a 
disability  for  future  exertion,  and  consequent  pecuniary  loss.*  But 
where,  by  reason  of  the  negligence  of  the  lessors,  an  opera-house 
was  not  completed  in  season,  whereby  one  of  the  singers  took  cold, 
and  the  lessee  lost  the  anticipated  receipts  of  the  performance ; 
held,  the  sickness  of  the  performer  was  too  remote  to  be  the  sub- 
ject of  damages.^  So,  in  an  action  against  a  railroad  corporation 
for  injuries  to  a  horse  from  a  defect  in  the  highway  caused  by  the 
defendants,  a  proper  measure  of  damages  is  the  diminution  in 
the  market  value  of  the  horse  at  the  commencement  of  the  suit, 
reasonable  expenditures  for  the  purpose  of  curing  him,  and  a 
reasonable  compensation  to  the  plaintiff  for  attempting  to  cure 
him,  and  for  the  loss  of  use  of  the  horse  while  under  such  treat- 
ment ;  not  exceeding,  however,  the  value  of  the  horse.® 

§  11.  In  an  action  of  trespass  against  the  New  York  collector 

1  Boyd  V.  Brown,  17  Pick.  543.  *  Pooria,  &c.  r.  Loomis,  20  HI.  235. 

^  Beuson  v.  Maiden,  &c.  6  Allen,  149.  *  Academy,  &c.  v.  Hackett,  2  Hilt  217. 

•  Lincoln  u.  Saratoga,  &c.  23  Wend.425.        «  Gillett  v.  Western,  &c.  8  Allen,  560. 
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of  customs,  it  appeared  that  the  plaintiff's  vessel  was  illegally 
seized,  and  detained  nearly  eleven  months,  when  she  was  restored. 
Six  months  before  the  seizure,  the  plaintiff  bought  the  vessel  for 
$12,474 ;  and,  the  day  before,  contracted  to  sell  her  for  $9,500. 
Eight  days  after  the  restoration,  the  vessel  was  sold  at  auction  for 
$4,288.  Held,  the  measure  of  damages  was  $9,500,  with  interest 
and  marshal's  fees,  deducting  the  sum  of  $4,288.^ 

§  12.  In  an  action  against  a  railroad  for  non-delivery  of  goods 
in  reasonable  time,  the  measure  of  damages  is  not  the  decline  of 
price  at  the  time  of  delivery.^  The  court  remark,  upon  the  gen- 
eral subject,  in  connection  with  a  full  examination  of  the  cases : 
"  The  bailor  may,  in  such  a  case,  undoubtedly  recover  an  indem- 
nity for  any  legitimate  damages  .  •  .  the  natural  and  proximate 
consequence  of  the  breach  of  the  contract  or  duty  .  .  .  damages 
that  naturally  result  from  the  breach,  and  which  are  not  too  re- 
mote, speculative  or  contingent.  This  may  include  interest  upon 
the  value  of  the  property  during  the  time  the  owner  was  deprived 
of  it ;  or  if  it  should  be  property  he  could  use,  the  value  of  the 
use  of  it.  Many  special  circumstances  may  exist  entitling  him  to 
damages,  within  the  principles  referred  to."* 

§  12  a.  The  measure  of  damages  is  held  to  be  the  highest  value 
of  the  property  at  any  time  between  conversion  and  the  day 
of  trial.^  But  if,  in  case  of  non-delivery,  the  article  advances  in 
price,  but  goes  back  to  its  former  value,  the  advance  cannot  be 
recovered,  without  showing  that  the  plaintiff  could  have  sold  for 
the  increased  price.^ 

§  13.  In  trover  by  a  mortagee  against  a  purchaser  from  the 
mortgagor,  who  has  himself  sold  the  property ;  the  measure  of 
damages  is  the  value  of  the  property,  with  interest  from  the 
latter  sale,  not  the  former.^ 

§  14.  The  plaintiffs  made  a  conditional  sale  of  brown  cottons 
to  a  printing  company,  who,  after  printing  them,  transferred  them 
to  the  defendant,  without  having  complied  with  the  conditions. 
In  trover,  held,  the  measure  of  damages  was  the  value  of  the 
goods  before  being  printed.^ 

§  15.  It  is  held,  that  an  injured  party  cannot  recover  for  damages 


1  Woodham  v.  GelstoD,  1  Johns.  1S4.  *  Williams  v.  Phelps,  16  Wis.  80. 

«  Jones  V.  N.  Y.,  &c.  29  Barb.  633.  •  Barry  v,  Bennett,  7  Met.  354. 

*  Per  Maryin,  J.,  29  Barb.  643.  '  Dresser,  &c.  v.  Waterston,  3  Met.  9. 

*  Wilson  9.  Mathews,  24''Barb.  295. 
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wliich,  at  a  trifling  expense,  or  by  reasonable  exertion,  he  might 
have  prevented  ;i  especially  if  remote,  speculative,  and  contingent* 
It  is  incumbent  upon  any  person  subjected  to  an  injury  to  use 
such  means  as  are  reasonably  in  his  power  to  make  the  evil  con- 
sequences as  light  as  possible.  And  where  an  injured  party,  by  rea- 
sonable efforts,  succeeds  in  reducing  his  actual  damages,  his  claim 
for  redress  must  be  reduced  accordingly.®  Thus  where  a  trespass 
consisted  in  removing  a  few  rods  of  fence,  the  measure  of  dam- 
ages is  the  cost  of  repairing  it,  and  not  an  injury  arising  to  the  subse- 
quent year's  crop  from  the  defect  in  the  fence.*  So,  in  Pennsyl- 
vania, in  an  issue  under  the  act  of  19th  February,  1849,  to  assess  the 
damages  done  to  a  water-power  by  the  construction  of  a  railroad; 
it  is  error  to  reject  evidence,  tliat  the  cause  of  mischief  complained 
of  could  be  removed  for  $140,  a  verdict  being  returned  for  83,472. 
"  It  was  much  more  certain  proof  in  its  nature,  than  those  specu- 
lative views  on  which  damages  in  such  cases  are  too  often  assessed.'' * 
So  in  trover  for  a  bond,  the  condition  of  which  was,  that,  if  the 
plaintiff  would  remove  to  the  town  of  P.,  and  dwell  there  a  year,  he 
should  have  certain  lands ;  he  not  having  removed,  the  measure 
of  damages  is  the  value  of  the  lands,  deducting  what  it  would  have 
)  cost  to  perform  his  part  of  the  condition.^  So  the  measure  of 
damages  in  an  action  for  injuries,  arising  to  house,  grounds,  £c., 
by  water  diverted  from  its  course,  upon  the  plaintiflF's  land,  by  the 
defendants  in  constructing  a  railroad,  is  the  difference  between 
the  value  of  the  premises  before  the  injury  and  the  value  imme- 
diately after,  resulting  from  the  defendants'  acts,  and  which  could 
iiot  be  prevented  by  reasonable  care  and  diligence  on  the  part  of 
the  plaintiff.7  So,  where  animals  fit  for  beef  are  not  killed,  nor  so 
injured  but  that  they  are  of  value  for  food,  it  is  the  duty  of  the 
owner  to  dispose  of  them  to  the  best  advantage ;  he  has  no  right 
to  abandon  them  wantonly,  and  then  claim  their  full  value.  The 
criterion  of  damages  in  such  a  case  is  the  value  of  the  cattle  as 
injured,  and  their  value  before  the  injury.^  So  if  B  unneces- 
sarily throws  cotton,  left  on  his  land,  without  his  consent,  by  A, 
into  the  water,  and  A  gets  it  again ;  A's  measure  of  damage  is 
only  the  injury  to  the  cotton  by  B's  act  and  the  cost  of  getting  it 

1  Douglass  V.  Stephens,  18  Mis.  362.  *  *  Barclay,  &c.  v.  Ingham,  36  Pcnn.lW; 

"  Loker  v.  Damon,  17  Pick.  288.  per  Woodward,  J.,  ib.  199. 

•  Chandler  v.  Allison,  10  Mich.  460.  *  Rogers  v.  Crombie,  4  Greenl.  274. 

♦  17  Pick.  284.  7  Chase  v.  New  York,  &c  24  Barb.  273. 

"  Illinois,  &c.  V.  Finnigan,  21  111.  646. 
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back,  which  he  is  bound  to  prove.  And  A  can  recover  nothing 
or  only  nominal  damages  against  B,  if  it  belonged  to  G,  and  C 
afterwards  got  possession  without  any  expense  or  trouble  to  A.^ 
So  damages  cannot  be  recovered  for  detention  of  a  steamboat, 
seized  for  a  small  debt,  but  which  could  have  been  released  on 
bond.2  So,  upon  a  somewhat  analogous  principle,  in  an  ac- 
tion of  tort  for  the  conversion,  by  the  assignee  of  an  insolvent 
debtor,  of  property  claimed  by  the  plaintiff  under  a  convey- 
ance from  the  debtor;  if  the  jury  find  the  conveyance  void 
as  a  preference,  the  plaintiff  cannot  recover  cash  paid  by  him 
to  the  debtor  for  the  difference  in  value  between  such  prop- 
erty and  the  debt  which  the  conveyance  was  made  to  secure.* 
And  special  damages  cannot  be  recovered,  where  the  wrong  com- 
plained of  was  produced  by  the  improper  act  of  a  third  person,  re- 
motely induced  by  the  wrong.*  (See  pp.  424-5.)  So,  although  it 
is  no  defence  to  an  action  for  corrupting  the  water  of  a  well,  that  the 
injury  has  been  partly  produced  by  other  causes  than  the  one  com- 
plained of;  this  may  be  shown  in  mitigation  of  damages.^  But  in 
case  for  unfastening  a  vessel  from  a  dock,  by  m^ans  of  which  it 
floated  off  and  was  injured,  the  damages  will  not  be  mitigated,  by 
proof  that  the  plaintiff  had  subsequently  neglected  to  take  such 
measures  as  were  in  his  power  to  recover  and  secure  it.^  So,  in  an 
action  for  the  falling  in  of  land,  consequent  on  the  excavation  of 
the  adjoining  land  by  the  defendant,  the  measure  of  damages  is, 
not  what  it  would  cost  to  restore  the  lot  to  its  former  situation;  or 
to  build  a  wall  to  support  it ;  but  what  is  the  lot  diminished  in 
value,  by  reason  of  the  acts  of  the  defendant.^  And  in  an  action 
for  depositing  earth  on  the  plaintiff's  land ;  if  removal  of  the 
earth  would  cost  more  than  the  value  of  the  land,  the  measure  of 
damages  is  the  value  of  the  land.*  So  where  a  plaintiff  recovers 
damages  for  the  obstruction  caused  by  the  stone  and  earth  of  a 
bridge,  falling,  and  damming  up  a  canal  which  turned  his  mill ; 
he  may  also  include  the  loss  occasioned  by  the  shutting  off  of  the 
water  by  a  third  party  in  order  to  clear  the  canal.®  (a) 

1  Qrier  v.  Ward,  23  Geo.  145.  *  Hoenej'  v.  Heeney,  2  Denio,  625. 

3  Biggs  V.  D'Aqain,  13  La.  An.  21.  ^  McGuire  v.  Grant,  I  Dutch.  356. 

*  Baitlett  17.  Decreet,  4  Gray,  111.  >  Harney  v.  Sides,  1  Neva.  539. 

Grain  v.  Fetrie,  6  Hill,  523.  »  Dayton  v.  Pease,  4  Ohio,  (N.  S.)  80. 
'  Sherman  v.  Fall   Rirer,  &c.,  Mass., 
Law  Reg.  Oct.  63,  p.  768. 
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(a)  That  an  action  lies  for  nuisance  by  reason  of  the  vapon  from  smelting  works. 
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§  16.  The  plaintiflFs  delivered  to  the  defendants,  who  were  car- 
riers, ten  tons  of  cotton,  to  be  carried  from  Liverpool  to  Oldham. 
In  the  usual  course  the  cotton  should  have  been  received  on  the 
following  day,  but  it  did  not  arrive  till  four  days  afterwards.  In 
consequence  of  the  delay,  a  new  mill  of  the  plaintifis  was  stopped 
for  want  of  cotton.  At  the  time  of  the  delivery  of  the  cotton  to 
the  defendants,  nothing  was  said  as  to  this  particular  inconven- 
ience likely  to  result  from  the  delay.  But  on  the  previous  day, 
and  repeatedly  on  each  succeeding  day  until  it  arrived  at  Oldham, 
one  of  the  plaintiffs  called  to  inquire  about  it ;  and  on  each  occa- 
sion told  the  manager  of  the  goods  department  at  the  Oldham 
station,  that  the  mill  was  at  a  stand  solely  on  account  of  the  non- 
delivery of  the  cotton.  In  an  action  against  the  defendants  for 
neglect,  the  plaintiffs  proved,  that  while  the  mill  was  at  a  stand 
they  had  paid  in  wages  7/. ;  and  that  the  profit  if  the  mill  had 
been  at  work  would  have  been  71. 10s.  The  judge  told  the  jury, 
that  when,  as  in  the  present  case,  by  the  neglect  of  a  carrier,  a 
man  had  no  material  to  carry  on  his  business,  he  had  a  right  to 
charge  as  legal  damage  such  loss  as  naturally  and  immediately 
arose  from  stopping  the  mill;  that  the  plaintiffs  were  entitled  to 
the  money  they  had  actually  paid  as  wages,  7/.,  and  that  the  profit 
which  the  plaintiffs  would  have  made  was  a  fair  subject  of  calcu- 
lation ;  and  the  jury  should  therefore  give,  over  and  above  the 
sum  of  7Z.,  such  amount  as  would  be  the  actual  loss  and  detriment 
the  plaintiffs  had  suffered  by  the  non-arrival  of  the  cotton  in  due 
course.  Held,  a  misdirection,  and  that  the  plaintiffs  were  not 
entitled  to  the  above  sums  as  legal  damages^  inasmuch  as  it  as- 
sumed that  the  stoppage  of  the  mill  arose  entirely  from  the  non- 
delivery of  the  cotton,  when  in  fact  it  arose  partly  from  that,  and 
partly  from  the  plaintiffs'  having  no  cotton  to  go  on  with ;  though 
it  seems  the  jury  might  have  properly  given  the  amount  of  tlie 
wages  and  loss  of  profit  as  damages,  if  they  had  found  as  a  fact 
that  the  stoppage  of  the  mill  was  a  consequence  of  the  non-deliv- 
ery  of  the  cotton,  which,  either  from  express  notice,  or  the  course 
of  business  in  the  district,  miglit  have  been  anticipated  by  the 
parties  at  the  time  of  making  the  contract.^ 

1  Gee  V.  L.  &  Y.,  &c.  6  Hurl.  &  Nor.  211. 

thongh  in  a  manufnctnring  neighborhood ;    ing  the  jadgments  of  the  Qaeeo's  Bendi 
see  St.  Helen's,  &c.  v.  Tipping,  Law  Reg.    and  Exchequer  Coarts. 
Dec.  1865,  p.  104;  House  of  Lords;  affirm- 
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CHAPTER   IV, 

MEASURE  OP  DAMAGES  IN  ACTIONS  FOR  PARTICULAR  WRONGS. 

1.  Genera]  remark.  9.  Trover. 

2.  Fraud  or  deceit.  22  a.  Trespass. 

8.  Taking  or  detention  of  personal  prop-       26.  Statutory  remedy, 
arty;  including  trover  and  trespass. 

§  1.  As  we  have  seen,  the  measure  of  damages  is  not  for  the 
most  part  materially  affected  by  the  nature  of  the  injury  or  the 
form  of  the  action.  There  are^  however,  some  peculiarities,  depend- 
ing on  one  or  both  of  these  circumstances,  which  require  to  be 
particularly  mentioned. 

§  2.  In  an  action  for  deceit,  the  defendant  may  claim  a  deduc- 
tion from  the  damages  on  account  of  the  value  of  the  article  sold, 
or  of  its  use,  if  kept  by  the  purchaser.^  So,  in  an  action  for 
false  affirmations  in  the  sale  of  a  horse,  no  damages  can  be  recov- 
ered for  the  keep  of  the  horse,  previous  to  an  oflFer  by  the  plaintiff 
to  return  him.^  So,  where  the  plaintiff  employed  the  defendant 
to  manufacture  jewelry  from  gold  which  the  plaintiff  furnished, 
and  the  defendant  fraudulently  made  and  delivered  plated 
articles ;  in  an  action  for  such  fraud,  the  plaintiff  having  failed 
to  return  the  base  jewelry,  its  value  must  be  deducted  from  his  , 
judgment.^  So  the  damages,  for  selling  as  a  slave  a  man  who  was 
free,  are  found  by  estimating  the  yearly  services,  during  the  time 
he  was  held  by  the  plaintiff,  and  deducting  his  clothing  and  other 
necessary  expenses.^ 

§  3.  In  a  leading  case  in  New  York,  the  general  question,  what 
is  the  proper  measure  of  damages,  "  the  rule  for  ascertaining 
the  sum  which  the  injured  party  ought  to  recover,  in  all  cases 
where  personal  property  is  wrongfully  taken  or  detained,  whether 

t  M'Laren  r.  Long,  25  Geo.  708.  *  Harris  v.  Bernard,  4  E.  D.  Smkb, 

*  West  p.  Anderson,  4  Conn.  107.  195. 

*  Jones  o.  Conway,  4  Yea.  109». 
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by  force,  by  fraud,  or  by  process  of  law,"  is  examined  and  consid- 
ered on  principle  and  the  adjudged  cases.    It  is  there  held,  that 
the  amount  to  be  recovered  will  be  ascertained  by  adding  to  the 
value  of  the  property,  when  the  right  of  action  accrued,  such 
damages  as  shall  covqt  every  additional  loss  which  the  owner  has 
sustained,  and  also  every  increase  of  value  which  the  wrong-doer 
has  obtained,  or  has  it  in  his  power  to  obtain.     The  highest  price 
which  the  property  has  borne,  at  any  time  between  its  conversion 
and  the  trial,  cannot,  in  all  cases,  be  the  measure  of  damages, 
since,  when  it  does  not  appear  that  this  price  would  have  been 
obtained  by  the  owner,  or  has  been  obtained  by  the  wrong-doer, 
the  damages,  measured  by  this  rule,  would  be  vindictive,  instead 
of  remunerative.      With  still  less  reason  can  the  value  of  the 
property  at  the  time  of  the  trial  be  assumed  as  the  true  and  sole 
measure  of  the  damages,  since  this  would  cast  the  risk  of  depre- 
ciation, deterioration,  or  destruction  of  property  upon  the  inno- 
cent owner.    The  principles  above  laid  down,  although  not  ex- 
plicitly stated,  are  said  to  be  not  only  consistent  with,  but  deduci- 
ble  from,  the  adjudged  cases  in  England  and  the  United  States, 
with  the  exception  of  a  few  which  must  be  regarded  as  anomalous.^ 
§  3  a.  In  a  later  case,  in  the  same  State,  it  is  held  no  bar  to 
an  action  of  trover  or  trespass,  that  the  plaintiff  has  recovered 
his  property.    In  this  case,  the  sum  paid  to  recover  the  property  is 
the  measure  of  damage.'^ 

§  4.  Some  cases  have  occurred,  involving  the  measure  of  dam- 
ages for  the  taking  of  property  connected  with  the  realty,  whether 
in  trespass  or  trover. 

§  4  a.  In  trespass,  for  wrongfully  entering  upon  lands,  and 
taking  and  carrying  away  the  soil,  &c.,  the  proper  measure  of 
damages  is  not  the  actual  damage  sustained,  but  the  value  of  the 
land  removed.^ 

§  5.  In  an  action  for  injury  to  a  coal-mine,  the  measure  of  dam- 
ages is  the  actual  loss  by  delay,  loss .  of  time,  damage  to  ma- 
chinery, &c. ;  and,  if  the  mine  was  irreclaimable,  the  value  of  the 
estate  and  property ;  but  not  merely  speculative  profits.  An  in- 
struction is  erroneous,  that,  "  if  the  mine  was  rendered  entirely 

1  Snydara  v.  Jenkins,  3  Sandf.  6U.  See  ^  Ford  v.  WiUiams,  24  N.  Y.  (10  Smitt) 

West  V.  Wentworth,  3  Cow.  82  ;  Clark  o.  359. 

Pinnev,  7  ib.  681  ;  Curpcnter  v.  Stevens,  '  Maolkr  t*.  St»LoaiB,  &c.  SI  Mis.  861. 
12  Wend.  589. 
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useless,  then  the  profits  that  have  been  made  out  of  the  coal 
would  be  a  fair  basis  "  of  damages.^ 

§  6,  In  trover  for  coal  mined  upon  and  carried  away  from  the 
plaintiff's  land  by  mistake;  the  measure  of  damages  is  the  fair 
value  of  the  coal  in  place^  and  the  injury  to  the  land  caused  by 
the  mining.^ 

§  7.  The  measure  of  damages  for  taking  petroleum  oil  is  its 
value  at  the  instant  of  separation  from  the  freehold.^ 

§  8.  In  an  action  for  the  destruction  of  all  the  fruit-trees  in  an 
orchard  through  negligence  of  the  defendant ;  the  measure  of 
damages  is  the  value  of  the  trees,  though  having  no  market  value 
independent  of  the  land,  as  they  stood  upon  the  land^  when 
burned ;  not  the  diminished  value  of  the  land.  The  value  may 
be  determined  by  the  opinion  of  witnesses.^ 

§  9.  The  measure  of  damages  in  trover  is  in  general  the  value 
of  the  goods  at  the  time  and  place  of  conversion,  with  interest ; 
subject,  however,  to  many  miscellaneous  qualifications,  which  we 
proceed  to  notice.^  (a) 

§  10.  Where  the  owner  of  a  chattel,  who  has  transferred  pos- 
session to  another  person,  with  the  agreement  that  it  should 
become  his  property  on  payment  of  a  certain  sum  in  monthly  in- 
stalments, brings  an  action  against  a  third  person  for  a  conver- 
sion of  the  chattel  after  payment  of  some  of  the  instalments  and 
a  failure  to  pay  the  remainder ;  the  title  to  the  property  not  hav- 
ing passed  from  the  plaintiff,  and  for  the  purpose  of  his  full  in- 
demnity, the  measure  of  damages  is  the  whole  value  of  the  prop- 
erty, with  interest  from  the  time  of  conversion.® 

§  11.  In  trover  for  tallow,  evidence  being  given  tending  to  prove 
it  to  have  been  merchantable,  testimony  is  admissible,  in  fixing 

1  McKnight  v.  RatclifF,  44  Penn.  156.  Greenfield,   &c.  v.  Learitt,  17    Pick.  1; 

s  Forejth  v.  Wells,  41  ib.  291.  Stirling  v,  Garritee,  18  Md.  468;  Stevens 

•  Kier  v.  Peterson,  ib.  357.  v.  Low,  2  Hill,  133  ;    Clement  v.  Brown, 
«  Whitbeck  i;.  N.  Y.  &c.  36  Barb.  644.  30  111.  43;  Yater  v.  Mullen,  24  Ind.  277  ; 

*  Kennedy  v.  Strong,  14  Johns.    128;    Bobinson  v.  Barrows,  48  Maine,  36. 
Douglass  V.   Kraft,  9  Cal.  562;  1  Head,        *  Angler  o.  Taanton,  &c.  1  Grajr,  621. 
626  ;  26  Conn.  389,  483 ;  13  Gray,  313 ; 

(a)  The  rule  of  damages  in  trover  does  the  property,  with  interest ;  whereas,  if  he 

Dot  apply  in  Texas.    Pridgin  v.  Strick-  should  bring  trespass,  he  may  recover  not 

land,  8  Ijex.  427.  only  the  value  of  the  goods,  but  the  addi- 

It  is  said,  by  a  writer  of  authority,  tioiial  damages  occasioned  by  the  unlawful 

"  if  he  elects  to  sue  in  trover,  he  can  onii-  taking.''    2  Greenl.  £v.  218,  ^  265. 
nariiy  recover  no  more  than  the  value  of 
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the  amount  of  damages,  to  show  what  was  the  retail  price  of  mer- 
chantable tallow  at  the  time  and  place  of  conversion.^ 

§  12.  The  plaintiff  may  recover  the  enhanced  value  of  the 
property  taken,  with  interest ;  as  where  logs  are  taken  and  con- 
verted into  boards  and  plank.^ 

§  13.  The  jury  are  held  not  at  liberty  to  give  additional  dam- 
ages, in  consideration  of  the  plaintiff's  trouble  and  expenses  in- 
curred in  the  prosecution  of  his  suit.* 

§  14.  Upon  the  ground  that  the  plaintiff  is  entitled  to  no  more 
than  his  actual  damage ;  where  the  property  is  returned  to  him, 
he  can  recover  only  for  the  detention.* 

§  16.  In  trover  for  a  slave,  brought  by  an  administrator,  he 
may  recover  the  value  of  the  slave  and  her  descendants,  with 
damages  for  their  detention  from  demand  and  refusal.^  But 
damages  for  detention  can  only  be  computed  from  the  time  of 
demand,  and,  if  no  demand  is  proved,  only  from  the  date  of  the 
writ.® 

§  16.  In  trover  for  money,  damages  may  be  allowed  as  interest.^ 

§  17.  Where  an  action  of  replevin  was  instituted,  but,  the 
holder  of  the  property  refusing  to  deliver  it  up,  the  action  was 
changed  to  trovef ;  held,  the  general  rule  of  damages  must  pre- 
vail.® 

§  18.  A  refusal  to  instruct  the  jury,  in  addition  to  a  statement 
of  the  general  rule  of  damages,  that  the  plaintiff  is  entitled  to 
recover  only  the  value  at  the  time  and  place  of  conversion,  is  no 
ground  of  new  trial.^ 

§  19.  Where  the  defendant  in  trover  conceals  the  article  till  a 
late  stage  of  the  trial,  but  finally  produces  it ;  it  is  not  an  erro- 
neous instruction,  that  the  plaintiff  ought  not  to  be  prejudiced  by 
aji  intentional  withholding  of  the  chattel,  calculated  and  intended 
to  prevent  him  from  showing  its  actual  value ;  and  that  they  ought 
to  give  the  full  value,  no  more  and  no  less.^^ 

§  19  a.  In  case  of  sale  by  the  defendant,  the  measure  of  dam- 
ages was  held  to  be  the  price,  which  did  not  CKceed  the  value.^ 

1  Waters  v.  Langdon,  16  Verm.  570.  '  Commercial,  &c.  v.  Jone»,  18  Tex. 

«  Baker  v,  Wheeler,  8  Wend.  505.  811. 

»  Hurd  V.  Hubbell,  26  Conn.  389 ;  Cook  »  McGavock    v.   Chamberlain,    20  111. 

V.  Loomis,  ib.  483.  219. 

*  Cook  V,  Loomis,  ib. ;  Hogan  ».  Kel-  '  Selkirk  v.  Cobb,  13  Gray,  313. 
lam,  13  Tex.  396.  w  Beecher  v.  Denniston,  ib.  354. 

«  Fishwick  v.  Sewell,  4  Har.  &  J.  393.         ^^  Symes  v.  Tucker,  13  Mich.  9. 

•  Colvit  V.  Cloud,  14  Tex.  53. 
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§  20.  For  conversion  of  plates  for  printing  labels  or  advertise- 
ments, of  great  value  to  the  plaintiff,  though  of  trifling  value  to 
otheps ;  the  measure  of  damages  is  the  former  value,  estimating 
the  cost  of  replacing  the  plates.^ 

§  21.  In  an  action  for  conversion,  the  amount  of  damages  is 
not  affected  by  the  defendant's  having  afterwards  attached  the 
property,  discontinued  the  action,  and  offered  to  restore  the  prop- 
erty to  the  plaintiff,  who  refused  to  receive  it.^ 

§  22.  Under  special  circumstances,  the  jury  are  held  to  have  an 
arbitrary  discretion  as  to  the  amount  of  damages.' 

§  22  a.  The  law  presumes  damages  from  a  trespass^  and  an  in- 
struction to  the  jury,  that,  if  no  damage  was  done,  they  should 
find  for  the  defendants,  is  error.* 

§  23.  In  trespass  quare  clatisum^  the  jury  may  give  damages 
for  the  conduct  of  the  defendant  in  entering  the  premises,  know- 
ing they  were  not  his,  and  for  his  subsequent  acts  after  such  entry .^ 

§  24.  Where  it  appeared,  in  an  action  of  trespass  for  the 
seizure  and  detention  of  the  plaintiff's  vessel,  that  the  plaintiff, 
afterwards,  but  some  time  before  the  date  of  his  writ,  purchased 
her  under  a  decree  of  court ;  it  was  held,  that  damages  might 
be  given  for  the  detention,  after  she  was  so  in  the  plaintiff's  pos- 
session, down  to  the  date  of  the  writ,  as  she  was  restored  only  by 
the  substitution  of  the  plaintiff's  money  for  her  value  as  sold.® 

§  25.  In  an  action  for  burning  a  house,  in  mitigation  of  dam- 
ages, the  defendant  may  show  it  to  be  a  house  of  ill-fame,  by  the 
actions  of  persons  visiting  the  house,  when  going  to  and  from  it, 
and  in  its  immediate  neighborhood.^ 

§  26.  An  act  of  the  legislature  authorized  a  corporation  to  make 
a  canal,  and  provided  that  any  person,  damaged  thereby,  might 
apply  to  the  Superior  Court,  and  have  his  damages  adjudged  to 
him.  Held,  this  provision  was  not  intended  to  give  a  remedy 
from  time  to  time,  as  the  damages  might  actually  arise,  but  to 
give  a  remedy  at  once  for  all  the  damages  that  might  be  sustained 
by  having  the  lands  perpetually  incumbered.® 

1  Stickney  v.  Allen,  10  Gray,  352.  *  Ridgely  v.  Bond,  17  Md.  14. 

*  Ibid.  *  Denison  v.  Hyde,  6  Conn.  508. 

*  Jones  V.  Allen,  1  Head,  626 ;  Backen-  ^  Abrams  i7.  Ervin,  9  Iowa,  87. 
toss  V.  Stabler,  33  Penn.  251.  »  Woods  v.  N.  M.  Co.  5  N.  H.  467. 

.     *  Attwood  V.  Fricot,  17  Cal.  37. 

87* 
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CHAPTER    V. 

SPECIAL,  EXEMPLARY,   AND  YIKDICTIVE  DAMAGES;   MALICE,   ETC. 

1.  Natture  and  definition  of  special  dam-        9.  As  aflected  by  actual  or  possible  crim- 
ages.  inal  prosecution  for  the  same  act. 

2.  Must  be  expressly  alleged.  12.  Injuries  to  property,  not  indictable. 

8.  Exemplary  damages.  16.  Disallowance  of  exemplary  damages; 

6.  As  depending  on  malice,  insult,  &c.  misconduct  of  the  plaintiff. 

§  1.  Damages  additional  to  the  amount  of  direct  and  immediate 
injury  are  often  termed  special.  It  is  said,  special  damage  is 
that  which  may  "  be  given  in  evidence  to  aggravate  the  damages 
in  one  action,  or  be  itself  the  substantive  cause  of  action,  as  in 
the  case  of  trespass  qtiare  clausum^  and  carrying  away  plaintiff's 
goods ;  the  carrying  away  the  goods  may  be  a  ground  of  special 
damage,  or  be  the  cause  of  a  separate  action."  ^ 

§  2.  The  right  to  recover  special  damages  often  depends  upon 
the  allegations  in  the  writ.  Such  damage  must  be  specially 
alleged,  solely  for  the  purpose  of  giving  the  defendant  notice  of 
the  plaintiff's  claim  with  regard  to  it ;  while  he  is  held  to  take 
notice  of  such  damage  as  is  the  necessary  consequence  of  his  act, 
without  any  special  allegation,^  and  without  any  statement  of  the 
particular  circumstances  of  aggravation.^  Thus,  in  a  suit  to  re- 
cover for  injury  done  to  a  horse  through  the  unskilfulness  of 
the  defendant,  the  expense  of  doctoring  and  taking  care  of  it 
cannot  be  recovered,  unless  declared  for  as  special  damage.*  So, 
in  an  action  for  falsely  and  maliciously  giving  information  that 
the  plaintiff  was  about  to  offer  for  sale  unwholesome  meat,  the 
jury  cannot  assess  damages  for  an  injury  to  the  plaintiff's  reputa- 
tion, without  an  averment  that  the  defendant  stated  that  the 
plaintiff  knew  the  meat  to  be  unwholesome.*  So  an  allegation, 
that  the  defendant  caused  by  the  erection  of  a  mill-dam  "an 
unhealthy  pond  of  standing  water,"  does  not  authorize  evidence 

1  Per  Shaw,  C.  J.,  Smidi  v,  Sherman,        '  Hcim  v.  M'Caughan,  32  Miss.  17. 
4  Cush.  413.  *  Patten  ».  Libbey,  32  Maine,  378. 

^  Bristol,  &c.  V.  Gridley,  28  Conn.  201.         ^  Hemmenway  v.  Woods,  1  Pick.  524. 
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of  sickness  caused  by  the  pond.^  So,  in  an  action  for  injury  to 
real  estate,  loss  of  rents,  not  being  a  necessary  result  of  tlie  act 
complained  of,  must  be  specially  alleged.^  And,  upon  the  same 
ground,  special  damages  for  the  obstruction  of  a  way  must  be 
specially  alleged.^  So,  in  an  action  against  the  commissioner  of 
patents,  for  refusing  to  give  copies  of  patents,  in  his  office,  on 
demand  and  tender  of  fees,  special  damage,  if  not  alleged  in 
the  declaration,  cannot  be  proved.^  So,  in  trespass  for  killing  a 
mare,  damages  for  taking  care  of  the  wounded  beast,  and  rearing 
two  colts  she  was  suckling,  not  the  direct  necessary  results  of  the 
trespass,  cannot  be  given,  unless  specially  alleged.  And  where 
evidence  to  the  above  effect  was  given,  and  the  jury  gave  much 
more  than  the  average  estimated  value  of  the  mare,  and  more 
than  the  highest  estimate  in  the  testimony,  it  was  presumed  tiiat 
they  gave  the  above  improper  damages.^  So  an  unmarried  woman 
cannot  recover  damages,  on  account  of  her  prospects  of  marriage 
being  lessened  by  injury  which  she  has  received,  unless  alleged 
and  proved.^  So,  in  trespass  for  a  ship,  more  especially  unless 
specially  alleged,  the  plaintiff  cannot  show  that  a  writ  of  replevin 
for  the  ship,  taken  out  by  one  A  in  his  own  name,  was  procured 
by  the  plaintiff  for  his  benefits  So,  under  a  declaration  for  loss 
of  the  benefit  and  profit  from  working  a  mill,  and  the  custom  and 
trade  thereof,  by  a  disturbance,  the  plaintiff  can  only  recover  the 
value  of  the  use  of  the  mill.  Special  damages,  as  that  he  was  obliged 
to  transport  the  grain  he  raised  to  a  distant  mill,  must  be  alleged, 
to  admit  of  evidence  as  to  them.^  So,  in  trespass  for  mesne  profits^ 
after  ejectment  for  a  house  used  as  an  inn,  the  plaintiff  cannot 
recover  the  loss  sustained  by  shutting  up  the  inn  and  destroying 
the  custom,  unless  specially  stated.^  (a) 


1  Morris  v.  McCarney,  9  G«o.  160. 

2  Parker  v.  Lowell,  11  Gray,  354. 

*  Adams  v.  Barry,  10  ib.  361. 

*  Bovden  v.  Barke,  14  How.  575. 

B  Teugarden  v.  Uetfield,  11  Ind.  522. 


*  Hunter  v.  Stewart,  47  Maine,  419. 
T  Hempstead  Vy  Bii-d,  2  Dav,  293. 
«  McTavish  v.  Carroll,  13  Aid.  429. 
'  Dunn  t;.  Large,  3  Doug.  335. 


(a)  The  omission  to  lay  damages  in  a  may  stand.    Walcott  v,  Holcomb,  24  HI. 

declaration,  though  in  an  action  sounding  331. 

alto<i:ether  in  damages,  will  be  cured  after  And,  it  is  said,  damages  may  exceed  the 

verdict  by  the  (Virginia)  statute  of  jeofails,  value  alleged  in  the  body  of  the  count. 

Stephens' t?.  White,  2  Wash.  203.  2  Grecnl.  Kv.  214,  §  260. 

A  judgment  for  a  sum  greater  than  the  Where  unauthorized  damages  are  claimed, 

ad  damnum  is  bad.    It  seems,  if  no  specific  and  a  general  judgment  rendered  ;  an  arrest 

ad  damnum  be  alleged,  a  verdict  not  ex-  is  held  to  bo  lawful.     Stirling  v.  Garritee, 

ceeding  the  stating  part  of  the  declaration  18  Md.  468. 
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§  8.  As  we  have  seen,  in  the  absence  of  proof  of  aggravation, 
compensation  is  the  proper  measure  of  damages.  Thus,  in  an 
action  of  trespass,  where  the  defendant  has  suffered  a  wall  to 
remain,  after  a  recovery  by  the  plaintiff  in  a  former  action  for  the 
same  cause,  but  not  from  a  wanton  disregard  of  the  plaintiff's 
rights,  or  disregard  of  his  comfort  and  convenience,  but  for  the 
proper  purpose  of  again  trying  the  question  of  title ;  it  is  not  a 
case  for  aggravated  damages.^ 

§  4.  It  remains  to  be  stated,  that  in  numerous  cases,  (a)  ac- 
cording to  the  weight  of  authority,  exemplary  damages  may  be 
given ;  and  the  question  is  for  the  jury ,2  resting  altogether  in  their 
discretion,  and  dependent  on  the  complaint  stated  in  the  declara- 
tion and  the  proof  offered  to  support  it.^  More  especially  vindic- 
tive damages  for  personal  injuries  can  be  recovered,  where  they 
are  accompanied  with  circumstances  of  aggravation.* 

1  Nivin  V.  Stevens,  S  Har.  272.  Chandler,  11  Mich.  542 ;  Snively  c.Fahne- 

2  Nap^le  V.  MulliBon,  34  Penn.  48  ;  Ma-    stock.  18  Md.  391. 

jor  V.  Pullain  3   Dana,   582;   Allison   v,        ^  Nivin  v.  Stevens,  5  EEar.  272. 

*  Chiles  u,  Drake,  2  Met.  (Ky.)  146. 

In  Connecticut,  in  an  action  of  trespass,  practical  importance  of  the  subject  has  been 

removed  from  a  justice  of  the  peace  upon  very  much  overrated.     In  a  large  propor- 

plea  of  title,  treble  damages  nre  allowed,  tion  of  cases  where  exemplary  damages  can 

thougli  they  exceed  the  amount  claimed,  even  plausibly  be  claimed,  the  plaintiff  may 

Hart  V.  Brown,  2  Root,  301.  at  any  rate  claim  full  indemnity  or  compen- 

And,  in  an  action  of  tort,  after  a  verdict  sation,  and  this  will  include,  in  the  discre> 
for  the  plaintiff,  the  damages  will  be  pre-  tion  of  the  jury,  precisely  the  same  ele- 
sumcd  to  have  been  assessed  according  to  mcnts,  of  wounded  feeling  on  the  one  side, 
the  case  proved  ;  and,  if  improper  circum-  and  malice  on  the  other,  which  would  en- 
stances  were  alleged  as  aggravation,  the  ter  into  a  verdict  ostensibly  rendered  for  the 
presumption  is,  that  no  damages  were  given  sake  of  individual  punishment  or  public 
on  such  ground.  Richards  v.  Farnham,  example.  The  term  vindictice  is  often  used 
13  Pick.  451.  as  synonymous  with  exemplary;  and,  with- 

(a)  No  question  relating  to  damages  has  out  reference  to  example  or  punishment,  a 

been  so  prolific  of  discussion,  and  still  re-  jury  may  feel  bound  and  authorized   to 

mains  so  unsettled,  as  the  one,  whether,  in  award  an  amount  of  damages  which  will 

any  case,  and  if  so  in  what  cases,  exemplary  vindicate    the   authority  of  the   law,   and 

damages  may  be  given.     There  are  several  auenffe,  with  reference  to  the  plaintiff,  the 

reasons  for  not  entering  at  large  upon  this  wrong  complained  of. 
discussion  in  the   present  work.     In   the        It  may  be  added,  in  this  connection,  that, 

first  place,  it  would  be  foreign  from  the  as  the  terms  are  generally  used,  the  dis- 

brief  and  compendious  plan  of  the  work,  tinction  between  special  damages,  whether 

and  would  occupy  a  space  altogether  dis-  exemplary  or  not,  and  prospective  or  contingent 

proportionate  to  the  consideration  of  other  damages,  which  we  have  already  consid- 

equally  or  more  important  topics.     An-  ei-ed,  though  perhaps  not  always  very  pre- 

oilicr  reason  is,  that  the  question  still  re-  cisely  observed,  would  seem  to   be  this : 

mains  an  open  one  ;  the  reports  abounding  Special  damages  are  predicated  chiefly , on 

with  direct  decisions  and  incidental  dicta,  the  circumstances  of  aggravation  attending 

which,   notwithstanding    the    labored  and  the  injury  complained  of,  as  connected  wiih  . 

ingenious  efforts  of  opposing  elementary  the  conduct  or  motives  of  the  defendant; 

writers  to  explain  them  away,  respectively  while  damages  of  the  other  class  pertain 

adopt  both  sides  of  the  question ; — and  the  more  particularly  to  the  effects  of  such  in- 

expression  of  another  individual  opinion  jury  upon  the  plaintiff.     Damages  of  both 

would  add  no  weight  to  either.   And  finally,  kinds  may  and  often  do  co-exist;  but  nei 

with  great  deference  it  is  suggested,  that  the  ther  necessarily  involve  the  other. 
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§  5.  Punitive,  vindictive,  and  exemplary  damages  are,  in  legal 
contemplation,  synonymous  terms.^  In  a  late  case  it  is  said, 
"  Exemplary  damages  would  seem  to  mean,  in  the  ordinary  and 
proper  sense  of  the  words,  such  damages  as  would  be  a  good 
round  compensation,  and  an  adequte  recompense  for  the  injury 
sustained,  and  such  as  might  serve  for  a  wholesome  example  to 
others  in  like  cases."  ^  Malice  is  the  usual  requisite  for  exemplary 
damages  ;  ^  as  in  case  of  insult ;  *  (a)  disposition  to  annoy,  harass, 
or  tease ;  ^  oppression,  outrage,  or  vindictiveness  ;  *  wanton  or  ma- 
licious motives,  or  a  reckless  disregard  of  the  rights  of  others ; 
circumstances  of  great  hardship  and  oppression ;  ^  or  circumstances 
of  contumely  or  indignity.  Malice  is  not  merely  the  doing  of  an 
unlawful  or  injurious  act ;  but  implies  that  the  act  was  conceived 
in  the  spirit  of  mischief,,  or  of  criminal  indifference  to  civil  obliga* 
tions.^  And  it  is  held,  in  an  action  for  a  trespass,  that  the  defendant 
must  be  presumed  to  have  intended  the  legitimate  effects  of  such 
trespass.^  And  the  plaintiff  in  trespass  may  give  in  evidence,  to 
enhance  damages,  or  for  punishment,  such  circumstances  accom- 
panying the  wrong  as  may  have  occasioned  him  especial  incon- 
venience or  injury.^® 

§  6.  Malice  of  the  defendant  may  be  proved  by  his  own  testi- 
mony." 

§  7.  It  is  sometimes  held  that  malice  can  be  shown  to  increase 
the  damages  only  in  questions  of  cJiaracter,^^  And  there  is  no 
doubt  of  the  rule,  that,  for  the  speaking  of  words  actionable 
per  sCj  the  jury  may  give  smart-money,^  So  it  is  sometimes  laid 
down,  that  exemplary  damages  may  be  recovered  for  injuries  to 
person  or  character M  Thus,  for  an  aggravated  and  unprovoked 
assault.*^  (fc) 

1  Chiles  V.  Drake,  2  MetKy.  146.  See  ^  Philadelphia,  &c.  v.  Qaiglej,  21  How. 
Graham  p.  Roden,  5  Tex.  141.  202. 

*  Per  Holmes,  J.,  Freidonheit   v.  Ed-        "  Allison  v.  Chandler,  11  Mich.  542. 
mandson,  36  Mis.  226.  *^  Snively  v,  Fahnestock,  18  Md.  391. 

»  Frv  r.  Bennett,  3  Bosw.  200;    Etch-  "  Norris  v.  Morrill,  40  N.  H.  395. 

berry  r.  ]>Tielle,  2  Hilt.  40;  Schindel  v.  w  Stallings    r.  Corbet,  2  Speers,   613. 

Schi'ndel,  12  Md.  108.  See  M'Cunc  v.  Norwich,  &c.  30  Conn.  321 . 

«  Wilkins  v.  Gilmore,  2  Humph.   140;  i»  Guard  v.  Risk,  11  Ind.  156. 

Anthony  v.  Gilbert,  4  Blackf.  348.  **  Bell  v,  Morriflon,  27  Miss.  68. 

*  Etcliberry  v.  Levielle,  2  Hilt,  40.  «  Foote  v.  Nichols,  28  III.  486 ;  Birchard 

*  Na^le  V,  Mullison,  34  Pcnn.  48.  v.  Booth,  4  Wis.  67. 
7  Dorsey  r.  Manloye,  14  Cal.  553;  Ken- 
nedy V.  North,  &c.  36  Mis.  351. 

(a)  To  allow  damages  for  insult  is  said  (6)  In  a  late  case  in  Maine,  being  an  ac- 
to  prevent  duelling.  Merest  v.  Harney,  5  tion  of  trespass  vi  et  armis,  for  maiming 
Tannt.  442.  And  disfiguring  the  plaintiff,  a  minority  of 
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§  8.  But  the  prevailing  rule  now  is,  without  restriction  to  any  par- 
ticular classes  of  injuries,  that,  in  actions  sounding  in  <or<,  whether 
to  person  or  property,  if  the  injury  was  inflicted  wilfully,  wantonly, 
or  maliciously,  the  jury  are  not  limited,  in  assessing  damages,  to 
mere  compensation,  but  may  give  exemplary  (including  in  this  term 
the  evil  example  of  the  act)  or  vindictive  damages,  in  view  of  the 
degree  of  malice  or  wantonness,  and,  as  is  sometimes  held,  may  take 
into  consideration  the  plaintiflPs  expenses  in  the  prosecution  of  his 
suit.^  In  a  very  late  case  in  Pennsylvania,  it  is  said,  "  In  wanton 
and  aggravated  trespasses  more  than  mere  compensation  may  be 
allowed  by  way  of  punishment.^  *'  So  in  another  late  case  it  is 
held,  that  exemplary  damages  may  be  recovered  in  actions  for 
injuries  caused  by  the  gross  negligence  of  the  defendant,  as  well 
as  in  actions  for  forcible  injuries.^  And  in  actions  for  injuries  to 
personal  property,  whether  trespass  or  case,  the  jury  are  not  re- 
stricted to  the  pecuniary  loss,  but  may  take  into  consideration  the 
circumstances  of  aggravation.  Thus,  where  it  was  alleged  and 
proved,  in  an  action  on  the  case,  that  the  plaintiff,  a  clothier, 
being  the  owner  of  one  moiety  of  certain  clothier's  works,  with 
the  land  and  privileges  connected  therewith,  which  he  had  mort- 
gaged to  a  third  person,  and  had  paid  the  mortgage  debt,  leaving 
the  legal  title  outstanding,  the  defendants,  proprietors  of  an  ad- 
joining manufactory  of  cloths,  purchased  the  other  moiety,  and 

1  Dibble  v.  Morris,  26  Conn.  416  ;  Til-  Loomis,  20  lU.  235 ;  Day  r.  Woodwonh, 

lotson  V.  Cheatham,  3  Johns.  .56  ;  Milbum  13   How.  363,371  ;    Treat  r.  Barber,  7 

V.   Beach,    14   Mis.   104.    Mc Williams   u.  Conn.  274  ;  Ously  p.  Hardin,  23  111.  403; 

Bragjr.  3  Wis.  424  ;  Wilkins  v.  Gilmore,  2  Wvlie  v.  Smitherraan,  8  Ired.  236. 
Humph.   140;  Edwards  ».  Beach,  3  Day,        *  Per  Thompson,  J.,  McKnight  r.  Bat* 

447;  Hatch   v.  Pendergast,  15  Md.  251  ;  cliff,  44  Penn.  168. 
Dennison  v.  Hyde,  6   Conn.   508;   Wil-        >  Eounts  v.  Brownz,  16  B.  Men.  577. 
liams  <;.  Reil,  20  111.  147 ;  Peoria,  &c.  v. 

the  court  held,  that  the  jnry  are  anthorized  hand,    Mr.  Jostice  Rice  remarked,  that, 

to  give  exemplary  or    punitive  damages,  "  in  actions  of  tort,  damages  are  piwn  as  a 

if  they  find  tlje  defendant  wantonly  com-  compensation   for    injuries    received,  and 

mitted   the  injury.      The    instructions  to  should   be    commensurate  with  those  in- 

the  jury  "  that,   in  such   case,  they  were  juries ;    no    more,   no   less.     Exemplarr, 

authorized,  if  they  thought  proper,  in  ad-  vindictive,  or  punitive  damages  are  some- 

dition  to  the  actual  damages  the  plaintiff  thing  beyond,  given    by  way  of  punish- 

has  sustained,  to  give  him  a  further  sum,  mcnt.     This  rule  of  damages  is  prp»!nted 

as  exemplary  or  vindictive  damages,  both  in  the  ruling  in   this  case  distinctly  and 

as  a  protection  to  the  plaintiff  and  as   a  without  any  ambiguity.      Hitherto  it  hai 

salutary  example  to  otliers,  to  deter  them  not  been  adopted  in  tliis  State.    Deemin*: 

from   offending  in   like  cases,"   was  held  it  unsound  and  pernicious  in  principle,  I 

to   be   in  accordance  with  the  weight  of  cannot  concur  in  engrafting  it  upon  onr 

judicial   authority  in   this  country,  in  the  law,  nor  in  adopting  it  aa  a  rule  of  prac- 

courts  of  the  United  States  and  in  those  tico  in  our  courts."    Pike  p.  Dilling,  4$ 

of  the    several     States.      On    the    other  Maine,  539. 
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then,  with  a  view  to  break  up  the  plaintiff's  business,  and  get  rid 
of  him  as  a  competitor,  bought  in  the  outstanding  legal  title,  and, 
under  color  of  that  title,  appropriated  the  whole  of  the  water 
privileges  and  clothier's  works  to  their  own  use,  and  expelled  the 
plaintiff  therefrom ;  it  was  held,  that  the  jury,  in  estimating  the 
damages,  might  consider  the  motives  and  objects  of  the  defend- 
ants, in  committing  the  act  complained  of.^  So  exemplary  dam- 
ages may  be  given,  in  case  of  an  entry  in  good  faith,  under  a 
belief  of  right,  for  wilful  damage  to  goods.^  So  in  an  action 
for  obstructing  a  public  way,  the  jury  may  allow  punitive  dam- 
ages.^ So  in  an  action  for  wilful  trespass  in  carrying  away  the 
plaintiff's  wheat,  the  jury  may  give  "  smart-money."  *  So  exem- 
plary damages  may  be  recovered  in  actions  of  trespass  quxlaus.j 
when  there  are  such  circumstances  of  aggravation,  insult,  or 
malice,  as  would  warrant  them  any  other  form  of  action.*  Thus, 
where  the  defendants  were  part  of  a  body  of  armed  men,  which 
forcibly  broke  and  entered  a  store,  put  the  plaintiff  in  bodily  fear, 
and  carried  away  most  of  his  goods  and  injured  his  business  ;  the 
value  of  the  goods  was  held  not  to  be  the  measure  of  damages.^ 
And  the  court  will  not  disturb  a  verdict  on  the  ground  of  exces- 
sive damages,  in  a  case  of  trespass,  and  exposing  a  crop  to  be 
destroyed  by  cattle,  where  the  jury  gave  the  highest  price  for 
which  the  crop  might  have  been  sold."^  (a)  So  in  an  action  of  tort 
against  a  common  carrier,  for  a  personal  grievance,  by  fraud, 
gross  negligence,  or  oppression,  the  jury  may  in  their  discretion 
award  such  damages  by  way  of  punishment  or  for  the  sake  of 
example,  as  they  may  think  that  the  peculiar  circumstances 
justify .8  So  exemplary  damages  may  be  given  against  an  overseer 
of  a  highway,  who  cuts  down  a  tree  therein  without  authority 
and  maliciously.^ 

^  Merrill  V.  Mannfactnring  Co.  10  Conn.  *  Freidonheit  v.  Edmandson,  36  Mis. 

384 ;  Tillotson  v,  Cheetham,  3  Johns.  56.  226. 

*  Best  V.  AUen,  30  111.  30.  ^  Denbj    v.  Hairson,   1   Hawks.  315  ; 
'  Windham   v.  Rhame,   11  Rich.  283;  Allen  v.  Craig,  I  Green,  294. 

Jefcoat  17.  Knous,  ib.  649.  *  Heim  o.  M'Caughan,  32  Miss.  17. 

*  Ball  V.  Griswold,  19  UI.  631.  *  Winter  v.  Peterson,  4  Zabr.  524. 

*  Perkins  v.  Towle,  43  N.  H.  220. 

(a)  It  is  sometimes  held,  that  exemplary  The  Pennsylvania  statute  of  March  29, 

dama^  may  be  given  in  trespass,  even  1824,  §  3,  giving  treble  damages,  does  not 

if  it  is  not  snown  that  the  defendant  was  apply  to  an  innocent  purchaser  of  timber 

actuated  by  ill-will  and  hostility.    Goetz  cut    from    another's  land.      O'Reilly   v. 

V.  Ambs,  27  Mis.  28.  Shadle,  33  Penn.  489. 
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§  9.  Another  very  important  point  of  inquiry  is,  how  far  actaal 
punishment,  or  mere  liability  to  punishment,  in  a  criminal  prosecu- 
tion, is  to  affect  the  amount  of  damages  in  a  civil  action  for  the 
same  wrongful  act.  Upon  this  point  it  has  been  held,  that,  in 
a  civil  action  for  assault  and  battery,  vindictive  or  exemplary 
damages  may  be  given,  though  the  act  may  be  punishable  in 
a  criminal  prosecution.^  So,  notwithstanding  the  defendant  has 
been  convicted  and  fined  in  a  criminal  prosecution  for  the  same 
offence.^  And,  it  seems,  the  fact  that  the  defendant  has  been  pun- 
ished criminally  cannot  be  given  in  evidence  to  mitigate  dam- 
ages. And  although,  it  seems,  after  a  criminal  conviction,  the 
court  may,  with  a  view  to  the  measure  of  punishment,  suspend 
judgment  until  the  decision  of  a  civil  action  pending  for  the  same 
cause  ;  yet,  it  seems,  the  proceedings  in  the  civil  action  will 
not  be  stayed  for  the  purpose  of  awaiting  the  event  of  the 
criminal  prosecution.^  And,  in  assessing  damages  for  an  as- 
sault, it  is  competent  for  the  jury  to  consider  the  effect  which 
the  finding  of  trivial  damages  may  have,  to  encourage  disregard 
of  the  laws  and'  disturbance  of  the  peace.* 

§  10.  There  is,  however,  another  class  of  cases,  which  hold  a 
different  doctrine.  It  is  this.  While,  on  the  one  hand,  forcible 
injuries  are  those  in  which  the  element  of  malice  is  most  likely  to 
be  found,  and  are  therefore  peculiarly  the  subjects  of  exemplary 
damages  ;  on  the  other  hand,  being  liable  to  prosecution  as  crimi- 
nal offences,  they  are  held  to  be,  for  this  reason,  exempted  in 
a  civil  action  from  anything  more  than  the  actual  damages.^ 

§  11.  In  a  case  in  Massachusetts,  Mr.  Justice  Metcalf  remarks : 
"  Whether  exemplary,  vindictive,  or  punitive  damages,  that  is, 
damages  beyond  a  compensation  or  satisfaction  for  the  plaintiff's 
injury,  can  ever  be  legally  awarded,  as  an  example  to  deter  others 
from  committing  a  similar  injury,  or  as  a  punishment  of  the 
defendant  for  his  malignity,  or  wanton  violation  of  social  duty,  in 
committing  the  injury  which  is  the  subject  of  the  suit,  is  a  ques- 
tion upon  which  we  are  not  now  required  nor  disposed  to  express 
an  opinion.     The  arguments  and  the  authorities  on  both  sides  of 

1  Wilson  V,  Middlcton,  2  Cal.  54.  *  Beach  v.  Hancock,  7  Fost.  223. 

«  Corwin  v.  Walton,  18  Mis.  71 ;  Jeffer-  •  Taber  i;.  Hutson,  5  Ind.  322  ;  Onnsby 

son  V,  Adams,  4  Marring.  321 ;   Cook  v.  v.  Johnson,  I  B.  Monr.  80 ;  Hompbries  r. 

Ellis,  6  Hill,  466;  Roberts  v.  Mason,  10  Johnson,  20  Ind.  190;  Austin  c.  Wilson, 

Ohio  (N.  S.),  277.  4  Cush.  273. 

•  Cook  V.  Ellis,  6  Hill,  466. 
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this  question  are  to  be  found  in  2  Oreenl.  Ev.  tit.  Damages,  and 
Sedgwick  on  Damages,  39  et  seq.  If  such  damages  are  ever 
recoverable,  we  are  clearly  of  opinion  that  they  cannot  be  recov- 
ered in  an  action  for  an  injury  which  is  also  punishable  by 
indictment ;  as  libel  and  assault  and  battery.  If  they  could  be, 
the  defendant  might  be  punished  twice  for  the  same  act.  See 
Thorley  v.  Lord  Kerry,  4  Taunt.  866 ;  Whitney  v.  Hitchcock,  4 
Denio,  461 ;  Taylor  v.  Carpenter,  2  Woodb.  &  Min.  1,  22.''  ^ 
Accordingly,  in  Indiana,  one  liable  to  a  penalty  under  the  liquor 
law  of  1868,  cannot  also  be  liable  for  vindictive  damages  in  a  civil 
action.^  So  it  is  held,  that  the  record  of  a  judgment  upon  a  crimi- 
nal  complaint  for  assault  and  battery  should,  if  proved  in  a  civil 
action,  be  a  sufficient  defence  against  exemplary  damages.^  So,  for 
a  malicious  trespass,  exemplary  damages  cannot  be  given.  A 
criminal  prosecution  is  the  proper  remedy.*  It  is  to  be  observed, 
however^  that  in  cases  of  this  description,  as  remarked  in  a  recent 
case,  the  jury  may  consider  "  every  circumstance  of  the  act  which 
injuriously  affected  the  plaintiff;  "^  and  thus,  probably,  reach  the 
same  point  of  damages,  as  if  they  were  termed  exemplary. 

§  12.  With  reference  to  injuries  to  property,  in  general  not 
the  subjects  of  criminal  prosecution  ;  in  an  action  of  trespass  for 
cutting  and  carrying  away  timber,  where  the  defendant  had  wil- 
fully or  through  gross  negligence  cut  over  the  line,  it  was  held, 
that  the  damages  were  not  to  be  confined  to  mere  compensation, 
but  the  jury  might  give  such  damages  as  would  be  also  adequate, 
in  their  judgment,  for  prevention.^  So  in  a  case  of  aggravated 
trespass,  resulting  in  the  loss  of  the  plaintiff's  slave,  the  jury  are 
authorized  to  give  exemplary  damages.^  So  vindictive  damages 
may  be  given  in  trespass,  for  a  wanton  violation  of  the  plaintiff's 
rights,  by  killing  hogs  that  wandered  repeatedly  into  an  insuffi- 
ciently feaced  potato  patch.^ 

§  13.  In  an  action  for  wilftU  negligence^  the  jury  may  take 
into  consideration  the  motives  of  the  defendant,  and,  if  the  negli- 
gence is  accompanied  with  a  contempt  of  the  plaintiff's  riglits  and 
convenience,  may  give  exemplary  damages.^ 

§  14.  In  order  to  recover  special  damages,  for  loss  by  disease- 


1  Aiwtin  V,  Wilson,  4  Cnsh.  274. 
s  Strable  v.  Nodwift,  11  Ind.  64. 
s  Cherry  v.  McCall,  23  Geo.  193. 
«  Butler  V.  Mercer,  14  Ind.  479. 
^  Nossaman  v.  Bickert,  18  Ind.  850. 

88 


•  Kolb  V.  Baokhead,  18  Tex.  228. 
7  Hedgepcth  v.  Robertson,  18  ib.  858. 
^  Champion  v.  Vincent,  20  ib.  811. 
9  Emblen  v.  Myers,  6  Hurl.  &  Nor.  54» 
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communicated  to  another  part  of  his  flock,  from  sheep  purchased 
of,  and  warranted  by,  the  defendant,  the  plaintiff  need  not  all^e 
nor  prove  that  the  defendant  knew  at  the  time  that  thej  were  in- 
tended to  be  placed  with  the  other  sheep.^ 

§  15.  A  physician  who,  in  what  was  called  a  frolic,  put  in  the 
plaintiff's  glass  of  wine  a  potion  of  cantharides,  from  the  effects 
of  which  he  was  not  free  for  months,  was  held  liable  to  pay  very 
exemplary  damages.^ 

§  16.  It  is  held,  that,  while  damages  should  be  fuU  and  ample^ 
but  not  vindictive,  or  beyond  what  has  been  really  suffered ;  and 
the  language  used  by  the  judge  to  the  jury  was  ^^  exemplary  dam- 
ages :  "  yet,  if  the  jury  appear  not  to  have  gone  beyond  the  actual 
injury,  the  verdict  will  not  be  disturbed.^ 

§  17.  Vindictive  damages  should  never  be  allowed  against  the 
representative  of  a  deceased  tort-feasor.^  So,  in  an  amicable 
action,  to  try  the  respective  rights  to  a  division  wall,  part  of 
which  has  been  wrongfully  used  by  the  defendant ;  it  is  error  to 
instruct  the  jury,  that,  if  there  had  been  a  wanton  invasion  of 
the  plaintiff's  rights,  they  were  not  Confined  to  the  actual  dam- 
ages.^ So,  in  Maine,  vindictive  damages  are  not  intended  to  be 
given,  by  Rev.  Sts.  ch.  154,  §  23,  against  a  shipmaster  transporting 
au  infant.  The  measure  is  the  value  of  the  child's  services  up  to 
the  time  of  bringing  the  suit,  or  if  the  child  die  previously,  up  to  his 
death.^  So,  in  an  action  for  nuisance,  the  plaintiff  cannot  have 
exemplary  damages,  if  the  defendant  exercised  due  care  and  pru- 
dence himself,  and  the  damage  occurred  by  reason  of  the  neglect 
of  his  workmen  to  follow  his  directions.''^  Nor  vindictive  dam- 
ages against  a  master  or  principal  for  the  act  of  his  servant  or 
agent,  unless  expressly  or  impliedly  authorized  or  ratififed.^  Nor 
exemplary  damages,  in  an  action  of  trespass,  for  building  a  house 
on  the  land  of  the  defendant,  whereby  the  plaintiff's  house  is 
darkened  and  its  value  greatly  diminished.®  Nor  for  mere  failure 
to  pay  over  money  collected  ;  though  it  seems  it  would  be  other- 
wise in  a  case  of  special  damage  and  deception.^^ 

§  18.  In  an  action  of  trespass,  for  the  wrongful  taking  and  de- 
tention of  slaves,  it  is  competent  to  show  malice,  and  thus  in- 


1  PAckard  V,  Slack,  32  Verm.  9. 

2  Genay  u.  Norris,  1  Bay,  6. 

»  Taylor  v.  Carpenter,  2*W.  &  M.  1. 
*  Rippey  v.  Miller,  11  Ired.  247. 
^  Amer  v.  Longstreth,  10  Barr,  145. 


^  Nickerson  v.  Harriinan,38  Maine,  277. 
'  Morford  v,  Woodworth,  7  Ind.  83. 
^  Hagan  v.  Providence,  &c.  3  R.  L  68. 
^  Haya  i;.  Askew,  7  Jones,  272. 
10  NeiU  V,  Newton,  24  Tex.  202. 
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crease  the  damages;  but  not  to  prove  a  fact  which  is  legal  in 
itself,  and  has  no  tendency  to  show  that  the  act  was  unjustifiable 
or  wantonly  done.  As,  for  example,  the  institution  of  and  failure 
to  prosecute  an  action  by  the  defendant,  for  the  recovery  of  the 
slaves.^ 

§  19.  While  the  motives  and  disposition  of  the  defendant  are 
often  an  important  subject  of  inquiry ;  on  the  other  hand,  al- 
though the  plaintiff  has  a  right  of  action,  the  jury  may  look  at  all 
the  circumstances,  and  at  the  conduct  of  both  parties,  and  if,  in 
going  on  with  the  action,  the  plaintiff  has  acted  in  an  obstinate 
and  perverse  manner,  they  may  take  that  into  consideration  when 
estimating  the  damages.  Thus,  the  plaintiff  delivered  to  a  rail- 
way company  certain  goods  to  carry  from  A  to  B,  paying  the  car- 
riage, to  be  delivered  to  a  party  there.  Part  of  the  transit  was 
effected  by  another  railway  company,  which  refused  to  deliver  up 
the  goods  to  the  consignee  without  payment  of  an  additional  speci- 
fied sum ;  but,  an  action  having  been  threatened  against  the  con- 
tracting company,  an  offer  was  made  to  deliver  them  up  without 
that  payment.  The  action  was,  however,  persevered  in,  the  plain- 
tiff declaring  against  the  company  as  carriers,  with  a  count  in 
trover  for  the  conversion  of  the  goods,  subsequently  to  which 
they  were  given  up  in  a  damaged  state.  Held,  that  the  additional 
sum  demanded  for  the  goods  was  not  the  measure  of  damage.  It 
was  also  questioned  whether  the  plaintiff  could  recover  for  de- 
terioration of,  and  damage  done  to,  his  goods  while  detained  by 
the  company,  or  for  loss  of  profits  arising  from  his  being  deprived 
of  the  use  of  them  during  that  time.^  So  in  an  action  of  tres- 
pass, for  breaking  the  plaintiff's  close,  and  taking  certain  liquors, 
adjudged  to  be  forfeited  in  a  judicial  proceeding,  to  which  he  was 
a  party ;  he  cannot  recover  the  value  of  the  liquors ;  and,  if  the 
defendants  acted  in  good  faith,  believing  their  doings  to  be  au- 
thorized, he  can  recover  only  nominal  damages.^  So,  in  trespass, 
for  removal  of  goods  from,  and  destruction  of,  a  store ;  the  de- 
fendant may  show,  in  mitigation  of  damages,  that  the  chief  busi- 
ness was  an  unlawful  traffic  with  slaves.^  So,  in  trespass,  for  an 
injury  to  a  vicious  and  annoying  animal,  only  nominal  damages 
can  be  recovered,  unless  actual  damage  is  proved.^ 

1  Wniiams  v,  Newbeny,  32  Miss.  256.  '  PInmnier  v.  Harbat,  5  Clarke;  308. 

*  Davis  r.  North- Western,  &c.  4  Hurl.        •  Boalard  v.  Calhonn,  13  La.  An.  445. 
&  Nor.  855  ;  4  Jar.  (N.  S.)  1303,  Exch.  »  Castard  i;.  Bordett,  15  Tex.  456. 
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CHAPTER   VI. 


DAMAGES  FOB  FRAUD,  ETC. 


1.  General  remarks.  6.  Miscellaneoas  oas«8. 

3.  General  rule  of  damages;  ralae  of  the       7.  Exemplary  damages, 
property,  &c.  S.  MisoeliaDeons  cases. 

§  1.  Haying  completed  our  view  of  those  general  rules  and 
principles  relative  to  damages,  which  seem  for  the  most  part 
indiscriminately  applicable  to  all  subjects,  injuries,  and  forms  of 
action,  we  proceed  to  a  consideration  of  the  separate  wrongs,  in 
relation  to  which  the  same  class  of  questions  arise.  From  the 
nature  of  the  case,  some  repetitions  must  occur  of  what  has  al- 
ready been  more  generally  stated. 

§  2.  In  conformity  with  the  plan  heretofore  adopted,  we  proceed 
to  consider,  first  in  order,  the  subject  of  damages  for  that  injury 
which  connects  tort  and  contract,  namely, /ra««/.  (a) 

§  8.  The  general  rule  is  laid  down,  that  the  proper  measure  of 
damages,  in  an  action  for  fraud  and  deceit  in  the  sale  or  exchange 
of  property,  retained  by  the  purchaser,  is  the  difference  between 
its  actual  and  represented  values  at  that  time ;  the  price  paid  being 
strong,  but  not  conclusive,  evidence  of  the  latter.^  So  where  the 
purchaser  retains  the  property,  and  where  numerous  misrepre- 
sentations in  relation  to  it,  or  in  relation  to  several  distinct  particu- 
lars or  qualities  of  it,  were  made  by  the  vendor,  some  of  which 
may  be  material  and  others  immaterial,  some  fraudulent  and 
others  honest,  though  all  false ;  the  rule  of  damages  is  the  differ- 
ence between  the  actual  value  and  the  value  as  it  would  bare 

1  Carr  v.  Moore,  41  N.  H.  131 ;  Page  Clarke  (Iowa),  368.  See  Steyeiuoa  9. 
V.  Parker,  40  ib.  47 ;   Likes  v,  Baer,  8    Greenlee,  15  Iowa,  96. 

(a)  In  California,  a  complaint  may  set  snch  breach.  The  plaintiS  may  also  show 
forth  a  breach  of  contract  on  the  part  of  fraud  at  the  inception  of  the  contract,  in  a 
the  defendants,  a  steamship  company,  to  predetermination  not  to  carry  it  oat,  and 
convey  the  plaintiff,  and  also  wrongs  and  this  may  be  considered  by  the  jury  in  con- 
injuries,  resulting  in  physical  and  mental  nection  with  the  subsequent  tortious  acta, 
hardship,  committed   in    connection  with  Jones  v.  Cortes,  17  Cal.  4S7. 
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been  if  the  representation  had  been  true,  in  those  particulars, 
concerning  which  the  false  and  fraudulent  representations  were 
made,  on  which  the  verdict  was  founded.  In  such  case  the  price 
paid  is  strong,  but  not  conclusive,  evidence  of  the  value  of  the 
property  as  it  was  represented  to  be,  whether  such  representations 
were  fraudulent  or  honest,  provided  they  were  material.^ 

§  4.  The  same  rule  of  damages  is  adopted  in  case  of  fraudu- 
lent misrepresentations  in  the  sale  of  real  estate.^  So,  A  and  B 
being  co-tenants  in  common  of  a  vessel,  C  agreed  to  buy  the 
whole  vessel  of  A  for  a  certain  price.  A  afterwards  bought  of 
B  his  share  at  a  less  rate,  by  means  of  alleged  fraudulent  repre- 
sentations. In  an  action  of  B  against  A  for  such  fraud,  held,  on 
the  question  of  damages,  evidence  was  admissible,  that  the  sum  paid 
B  was  the  full  value  of  his  share ;  but  that  the  price  to  be  paid  by 
C  was  strong,  though  not  conclusive,  evidence  of  the  value.^  So, 
in  a  suit  in  equity  for  relief  from  a  contract  into  which  the  plain- 
tiff  has  been  induced  to  enter  by  fraud,  the  court,  in  ascertaining 
the  value  of  the  consideration  fraudulently  obtained  from  him, 
will  adopt  the  price  fixed  by  the  parties  themselves  as  the  value 
of  shares  in  a  mining  company  transferred  by  him  as  a  part 
thereof,  if  the  price  fixed  does  not  appear  to  have  been  uncon- 
scionable, and  he  has  practised  no  fraud,  and  both  parties  had 
equal  opportunities  to  judge  of  their  value.*  So,  by  the  laws 
of  Louisiana  and  Kentucky,  the  fraudulent  vendor  of  goods  is 
not  liable  to  vindictive  damages,  nor  to  the  costs  of  transpor- 
tation to  and  from  the  place  of  delivery.  The  measure  of  dam- 
ages is  the  difference  between  the  real  value  and  the  contract 
price.* 

§  5.  In  an  action  of  deceit  for  knovnngly  selling  and  conveying 
to  the  plaintiff  more  land  than  the  defendant  had  title  to,  the 
measure  of  damages  is  the  pro  raid  value  of  that  part  of  the 
land  to  which  the  plaintiff  could  get  no  title,  and  the  expense  of 
perfecting  his  title  to  another  part.^ 

§  6.  The  measure  of  damages,  in  an  action  against  directors  of 
a  company  for  false  representations  as  to  its  affairs,  whereby  they 
induced  the  purchase  of  shares  which  were  worthless;  is  the 

1  Page  V.  Parker,  43  N.  H.  S63.  *  Singleton  v.  Kennedy,   9  B.  Monr. 

s  Likes  v.  Baer,  8  Clarke  (Iowa),  368.  222. 

•  Matthews  v.  Bliss,  22  Pick.  48.  ^  Parker  v.  Walker,  12  Rich.  138. 

*  Franklin  v,  Greene,  2  Allen,  519. 
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difference  between  the  purchase-money  paid  and  a  fair  price  at 
the  time.^ 

§  7.  But  on  the  other  hand  it  is  held,  that,  in  cases  of  fraad, 
the  jury  may  give  exemplary  or  smart  damages.^  More  especiallj 
where  the  fraud  is  not  indictable.^  Thus,  for  deceit  in  a  sale, 
tlio  purchase-money,  with  interest,  is  not  the  proper  measure  of 
damages.^  So  where  a  horse  having  a  contagious  disease  is  sold, 
and  the  seller,  though  having  knowledge  of  the  fact,  fails  to  give 
information  of  it,  he  is  liable  for  the  injury  caused  by  communi- 
cation of  the  disease  to  other  horses  of  the  buyer .^  So  a  railroad 
corporation,  who  fraudulently  put  an  end  to  a  contract  for  grading 
their  road,  pretending  to  act  under  a  power  reserved  to  them  there- 
in to  terminate  the  same,  if,  in  their  opinion,  not  complied  with  by 
the  contractor ;  are  liable  to  the  contractor  in  damages,  including 
any  loss  of  profit  sustained  by  him  by  the  breaking  off  of  the  con- 
tract.® So,  in  an  action  for  deceit  in  selling  a  vessel  as  British, 
when  she  was  not,  nor  entitled  to  a  British  national  character ; 
the  plaintiff  may  recover  the  difference  of  value  of  the  vessel,  as 
sold,  and  her  value,  if  her  real  character  had  been  known,  and 
also  the  amount  of  such  repairs  made  on  her,  on  the  faith  of  the 
representation,  as  had  not  been  remunerated  by  her  earnings,  or 
in  any  other  wayJ 

§  8.  Where  a  ship-master  received  divers  casks  of  lime  on 
freight,  consigned  to  him  for  sale,  which  had  been  duly  inspected 
and  branded,  and  were  represented  by  the  owner  as  good  lime, 
and  accordingly  sold  as  such  by  the  master,  but  in  fact  were  filled 
with  substances  of  little  or  no  value ;  whereupon  he  was  sued  by 
the  vendee,  and  obliged  to  respond  to  him  in  damages,  having 
given  the  owner  immediate  notice,  and  faithfully  and  prudently 
defended  the  suit :  held,  he  might  recover  of  the  owner  the 
amount  of  the  judgment  recovered  against  himself,  with  all  neces- 
sary costs  and  expenses,  and  that  a  copy  of  the  judgment  was 
admissible  evidence.^ 

§  9.  One  obliged  to  take  steps  to  relieve  himself  from  another's 
fraud  may  generally  recover  his  attorney's  fees  as  special  dam- 

1  Huntington   v.    Massey,   1   F.  &  F.       •  Fans  v.  Lewis,  2  B.  Monr.  375. 
690.  '  Philadelphia,  &c.  v,  Howard,  13  flow. 

•-*  Oliver  v.  Chapman,  15  Tex.  400;  Nye  307. 
V,  Merriam,  35  Verm.  438.  "*  Sherwood  r.  Sutton,  5  Mas.  1. 

8  Millison  v.  Hoch,  17  Ind.  227.  «  Henderson  v,  Sovey,  2  Grecnl.  139. 

*  Brown  v.  Shields,  6  Leigh,  440. 
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ages.    Otherwise,  where  he  sets  up  fraud  iu  a  contract  as  a  de- 
fence to  an  action  thereon.^ 

§  10.  A  sold  to  B  a  bill,  representing  it  as  unpaid,  when  he 
knew  it  had  been  paid.  B  transferred  it  to  C,  and  afterwards, 
having  it  in  his  possession,  he  sued  A  for  the  fraudulent  sale. 
Held,  B's  possession  enabled  him  to  sustain  the  action,  and  the 
measure  of  damages  was  the  amount  of  the  bill,  with  interest.^ 

§  11.  Action  by  C,  in  the  name  of  A,  against  B,  on  a  promissory 
note  payable  by  B  to  A.  At  the  time  the  note  was  given,  A  had 
secretly  given  a  defeasance  to  B,  with  intention  to  defraud  who- 
ever might  purchase  the  note.  C  had  purchased  the  note,  in 
ignorance  of  the  defeasance,  paying  for  it  partly  in  money  and 
partly  by  his  own  note  to  B,  which  B  had  sold  to  D  for  its  full 
value,  D  also  being  ignorant  of  the  fraud.  Held,  the  rule  of 
damages  to  C  was  the  amount  of  the  note  in  suit  and  interest ;  B, 
a  party  to  the  fraud,  not  being  entitled  to  any  deduction,  on  the 
ground  that  C,  when  sued  on  his  note  by  D,  in  B's  name,  could 
avoid  it.^ 

§  12.  In  an  action  for  misrepresenting  the  location  of  a  mill, 
privileges,  and  land  described  in  a  deed,  the  vendee  retaining  so 
much  as  actually  passed ;  the  measure  of  damages  is  the  expense 
of  obtaining  by  writ  ad  quod  damnum,  or  other  equally  cheap 
and  speedy  remedy,  the  land  falsely  represented  to  pass.* 

§  13.  Where  a  printer,  having  contracted  to  print  for  his  em- 
ployer a  thousand  copies  of  a  book,  and  no  more,  printed  from 
the  same  types,  while  set  up  at  the  expense  of  his  employer,  five 
hundred  other  copies,  for  his  own  disposal ;  he  was  held  liable  to 
refund  to  his  employer  one-third  part  of  the  expense  of  setting  up 
the  types,  no  actual  damage  having  been  proved.* 

§  14.  The  laws  of  Alabama  permit  the  defendant,  in  an  action 
on  a  sealed  instrument,  to  impeach  the  consideration,  as  if  the 
writing  were  not  under  seal ;  they  also  permit  such  instrument  to 
be  assigned  by  indorsement,  and  the  assignee  to  sue  in  his  own 
name,  allowing  the  defendant  the  behefit  of  all  payments,  dis- 
counts, and  set-ofis,  made,  had,  or  possessed  against  the  same, 
previous  to  notice  of  the  assignment,  in  the  same  manner  as  if 
the  suit  were  brought  by  the  obligee  or  payee.    Held,  the  defcnd- 


<  FInck  p.  Neill,  22  Tex.  253. 
3  Spikes  V.  EngliBh,  4  Strobh.  34. 
'  Ljon  V.  Sammen,  7  Coon.  399. 


*  Reynolds  v.  Cox,  11  Ind.  262. 
'  ^  Williams  v,  Gilman,  3  Grecnl.  276. 
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ant,  in  a  suit  brought  by  the,  assignee  of  a  bond  given  for  the 
price  of  a  chattel,  might  prove,  in  reduction  of  damages,  that  the 
sale  was  effected  by  means  of  false  repi;esentations  on  the  part  of 
the  payee  as  to  the  value  of  the  chattel,  although  the  chattel  had 
not  been  returned  or  tendered  to  the  plaintiff.^ 

§  15.  In  an  action  for  deceit  in  procuring  a  receipt,  where  the 
defendant,  as  agent  of  the  maker  of  a  note  payable  to  the  plaia- 
tifF,  by  fraud  and  misrepresentation  prevailed  on  the  plaintiff  to 
accept  notes  against  insolvent  persons,  and  give  a  receipt  in 
full  discharge  of  his  note ;  the  plaintiff  is  entitled  to  recover 
nominal  damages,  although  the  maker  of  the  note  which  he  gave 
up  was  also  insolvent.^ 

§  16.  Lands  fraudulently  transferred,  by  means  of  a  judicial 
sale,  descended  to  the  heirs  of  the  alienee,  who,  without  notice  of 
the  fraud,  assigned  them  in  partition  to  A,  one  of  such  heirs. 
A  took  possession,  paid  the  annual  taxes,  and  bond  fide  made 
valuable  and  permanent  improvements.  A  judgment-creditor 
filed  his  petition  against  the  alienor  and  the  heirs,  to  set  aside 
the  transfer  for  fraud,  and  subject  the  lands  to  payment  of  the 
judgment.  Held,  A  was  entitled,  in  this  proceeding,  to  equitable 
compensation  for  his  expenditures  from  the  proceeds  of  any  sale 
which  might  be  ordered ;  and  an  answer,  claiming  such  compensa- 
tion, was  good,  on  demurrer;  and  that  a  decree,  merely  saving 
the  rights  of  A  under  the  occupying  cldimant  law,  and  ordenug 
tliat  the  property  be  appraised  and  sold,  was  erroneous.' 

»  Withers  v,  Greeno,  9  How.  213,  661.  •  Bomberger   v.   Turner,  13  Ohio 

'^  Ledbctter  v.  Morris,  3  Jones,  543.  263. 
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CHAPTER  VIL 

INJURIES  TO  THE  PERSON  ;   ASSAULT  AND  BATTERY  ;   FALSE  IMPRISON- 
MENT ^  INJURIES  TO   HEALTH. 

1.  AssAolt,  &0.,  —  exemplary  damages.  6.  False  imprisonment, —maliclouB  arrest 

2  a.  Mitigation,  —provocation;  criminal      11.  Injury  to  health, 
prosecntion.  &c. 

§  1.  The  damages  in  an  action  for  an  injury  to  the  person  may 
include  bodily  pain  and  suffering.^  So,  in  estimating  damages 
for  an  unintentional  but  reckless  assault,  the  jury  may  consider 
the  pain  as  well  as  the  wounded  feeling?  of  the  female  plain- 
tiff.^ And  for  an  unprovoked  and  aggravated  assault  exemplary 
damages  may  be  given.*  So,  as  we  have  already  seen  (Chap.  V.), 
damages  may  be  allowed  for  circumstances  of  insult,  Ac*  So, 
also,  for  any  natural  and  necessary  consequences,  even  those  sub- 
sequent to  the  trial ;  '^  including  expense,  loss  of  time,  of  hearing, 
of  peace  of  mind,  and  individual  happiness.*  Thus  a  verdict  for 
t86,  for  a  violent  beating  and  wounding  with  an  axe,  was  held  not 
excessive ;  nor  would  a  much  higher  verdict  be  considered  ex- 
travagant, especially  where  it  was  proved  that  the  defendant  was 
amply  able  to  pay  it.^ 

§  2.  But  it  is  sometimes  held,  that  the  court  cannot  instnic 
the  jury  to  allow  "  smart  money  "  in  an  action  for  assault  and  bat- 
tery.® And  in  trespass  for  an  assault  and  battery  upon  the  child 
or  servant  of  the  plaintiff,  the  measure  of  damages  is  the  actual 
loss  of  the  plaintiff;  and  exemplary  damages  cannot  be  given, 
though  the  assault  be  of  an  indecent  character,  upon  a  female, 
and  under  circumstances  of  great  aggravation.  ®  (a) 

1  Hansom  r.  New  York,  &c.  15  N.  Y.        ^  Fetter  v.  Beale,  1  Ld.  Kaj.  339 ;  Moor 

(1  Smith),  415.  v,  Adam,  2  Chit.  198. 

*  West  V.  Forrest,  22  Mis.  344.  >  Cox  v.  Yanderkleed,  21  Ind.  164. 

*  Fooie  i;.  Nichols,  28  Ind.  486.  '  Gore  v.  Chadwick,  6  Dana,  477. 

*  Braoegirdle  v.  Orford,  2  M.  &  S.  77;        ^  Moonej  &.  Kennett,  19  Mis.  551. 
Tallldge  v.  Wade,  3  Wils.  19.  '  Whitney  v.  Hitchcock,  4  Denio,  461. 

(a)  In  a  suit  for  assaalt  and  battery,  the    to  pay"  large  sums  to  get  cnred.    His 
plaintiff  alleged  that  he  had  been  "  obliged    physician  testified,  that  his  services  had 
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§  2  a.  In  an  action  for  assault  and  battery,  the  defendant 
maj  prove,  in  mitigation  of  damages,  that  the  plaintiff,  imme- 
diately before  the  assault,  charged  him  with  a  crime.  But  the 
plaintiff  cannot,  in  reply,  go  into  proof  that  the  charge  was  true. 
Nor  the  defendant,  that  the  charge  was  false.  The  evidence  is 
admissible  solely  for  the  purpose  of  showing  that  the  defendant 
acted  under  the  sudden  provocation  of  the  charge,  and  not  from 
premeditated  malice.^  And  provocation,  to  be  admitted  in  miti- 
gation of  damages,  must  be  so  recent  and  immediate,  as  to  induce 
a  presumption  that  the  violence  done  was  committed  under  the 
immediate  influence  of  the  feelings  and  passions  excited  by  it. 
The  defendant  cannot  give  evidence  of  acts  or  declarations  of  the 
plaintiff  at  a  different  time,  or  any  antecedent  facts  which  are 
not  fairly  to  be  considered  as  part  of  one  and  the  same  transac- 
tion, however  irritating  and  provoking.^  And  no  provocation, 
amounting  to  less  than  justification,  will  render  the  defendant 
liable  in  less  than  compensatory  damages.^ 

§  3.  It  is  competent,  for  the  purpose  of  mitigating  vindictive 
damages,  to  show  that  the  defendant  has  been  convicted  and 
punished  at  the  suit  of  the  State.^ 

§  4.  That  the  plaintiff  had  prosecuted  the  defendant's  child  for 
malicious  mischief,  whereupon  the  defendant  committed  the  as- 
sault, is  not  matter  in  mitigation  of  damages.^ 

§  5.  Where  the  defendants  accused  the  plaintiff  of  stealing  a 
watch,  and  whipped  him  to  get  it  back ;  held,  he  might  show, 
upon  the  question  of  damages,  that  he  was  (to  the  knowledge  of 
the  defendants)  of  weak  mind.® 

§  6.  In  an  action  for  malicious  arrest,  injury  to  credit  is  not 
ground  of  special  damage.^ 

§  7.  It  is  held,  that  damages  may  be  awarded  by  way  of  pumh- 
meniy  but  not  to  an  arbitrary  amount.  Thus  a  verdict  for  $2,000 
for  a  short  detention  in  the  police-office,  the  plaintiff  being  dis- 
charged for  want  of  any  appearance  against  him,  was  set  aside 
as  excessive.® 

*  Bartram  v.  Stone,  31  Conn.  159.  *  Schlosser  v.  Fox,  14  Ind.  365. 

2  Leo  V.  Wolsey,   19  Johns.  329.  See        •  Ously  v.  Hardin,  28  111.  403. 
Corning  w.  Cornincr,  i  Seld.  97.  '  Mac&rlane  p.  Ellis,  1  F.  &  F.  288. 

3  Birchard  v.  Booth,  4  Wis.  67.  ^  Brown  v,  Chadsej,  39  Barb.  253. 

*  Smith  wick  v.  Ward,  ,7  Jones,  64. 

been  worth  a  few  dollars,  which  he  had    support  the  aUegatioo.    Ward  r.  Haws,  5 
charged  to  the  plaintiff,  and  of  which  none    Mio.  440. 
had  been  paid.    Held,  the  evidence  did  not 
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§  8.  In  New  York,  evidence  may  be  given,  in  mitigation  of 
damages,  without  having  filed  any  answer,  on  the  execution  of  a 
writ  of  inquiry.^ 

§  9.  In  an  action  for  assault  and  false  imprisonment,  it  is  no 
ground  of  new  trial,  that  the  plaintiff  had  expended  71.  lis,  in 
procuring  a  discharge  from  custody,  but  the  jury  awarded  him 
only  a  farthing.^ 

§  10.  Where  the  defendant  caused  the  plaintiff  to  be  arrested 
upon  an  unfounded  charge,  and  detained  from  11^  to  2  o'clock ; 
held,  damages  could  not  be  allowed  upon  the  ground  that  the 
plaintiff  would  have  been  engaged  as  a  journeyman  by  A  if  he 
had  presented  himself  at  the  factory  at  two  o'clock  ;  but,  being 
unwell  from  the  imprisonment,  he  did  not  go  to  the  factory  till  the 
next  morning,  when  another  had  been  engaged.  In  this  recent 
case,  the  court  suggested  some  considerations  in  reference  to  re- 
mote damages,  which  are  of  general  applicability  and  of  much 
value :  ^^  The  damage  does  not  immediately,  and  according  to 
the  common  course  of  events,  follow  from  the  defendant's  wrong  ; 
they  are  not  known  by  common  experience  to  be  usually  in 
sequence.  The  wrong  would  not  have  been  followed  by  the  dam- 
age, if  some  facts  had  not  intervened  for  which  the  defendant  was 
not  responsible.  Thus,  there  was  the  act  of  thq  plaintiff,  who 
returned  home  instead  of  going  to  the  factory  and  explaining ; 
and,  although  it  was  said  he  was  unwell,  ...  it  was  not  sug- 
gested that  he  was  so  unwell  as  to  be  unable  to  go.  There  was 
also  the  act  of  the  intended  employer,  changing  his  purpose  in 
respect  of  the  plaintiff."  ^ 

§  11.  In  an  action  against  a  stMrgeon^  the  increased  amount  paid 
to  another  surgeon,  to  effect  a  cure,  by  reason  of  injuries  result- 
ing from  the  unskilful  treatment  of  the  defendant,  may  properly 
be  considered  by  the  jury  ;  and  that  i§  the  proper  limit.* 

1  Hajs  v.  Berryman,  6  Bosw.  679.  ■  Hoey  v,  Felton,  11  C.  B.  140;  per 

*  Bradlaugh  p.  Edwards,  11   Com.  B.    Erie,  C.  J.»  ib.  146. 
(N.  S.)  376.  «  Leighton  r.  Sargent,  11  Fost  119. 
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CHAPTER    Vm. 

LIBEL,  ETC.,  AND  MAUCIOUS  PROSBGUTION. 

1.  MeaAure  and  groands  of  damages;  spe-        10.  Plea  of  the  truth;  mitigation  of  dam- 
cial  and  exemplary  damages;  wealth  of  the    ages, 
defendant.  16.  Malicions  proeecation. 

§  1.  In  an  action  for  libel,  the  actusJ  damages  are  to  be  determined 
bj  the  jury,  upon  a  careful  consideration  of  the  charge  against  the 
plaintiff,  the  circumstances  of  the  publication,  the  extent  of  its 
circulation,  and  the  natural  and  necessary  consequences  of  such 
a  publication,  according  to  the  results  of  human  experience.^  It 
is  held,  that  the  jury  are  at  liberty  to  give  punitive  damages.^ 
(See  Chap.  Y.)  So  in  an  action  of  slander,  in  case  of  actual 
malice,  it  is  held,  that  exemplary  damages  may  be  given.^  And 
this,  more  especially,  if  accompanied  by  another  form  of  action- 
able injury.  TJms,  in  a  late  case,  where  the  defendant  chained 
a  female  with  larceny,  commenced  a  criminal  prosecution  against 
her,  and  had  her  arrested  for  that  offence,  and  persisted  in  the 
prosecution  after  being  advised  by  able  and  learned  counsel  to 
desist ;  a  verdict  for  f  1,400  was  held  not  excessive.  The  court 
remai'ked  :  "  The  result  will  probably  make  the  defendant  wiser 
for  the  future,  and  have  a  good  influence  upon  others  who  are 
tempted  to  gratify  feelings  of  revenge  at  the  expense  of  female 
character."  * 

§  2.  In  an  action  against  a  railroad  corporation  for  a  libel,  the 
jury  cannot  find  damages  for  a  publication  made  after  the  com- 
mencement of  the  suit ;  nor  exemplary  damages^  without  proof 
that  the  act  was  done  maliciously  or  wantonly.^ 

§  3.  Where,  in  an  action  for  slander,  no  special  damages  are 
claimed  by  the  petition,  and  there  is  no  evidence  of  actual  dam- 

1  Fry  V.  Bennett,  3  Bosw.  200.  *  Humphries  v,  Parker,  52  Maine,  50S ; 

3  Hunt  V,  Bennett,  19  K.  Y.  (5  Smith),  per  Walton,  J.,  ib.  508. 

173.  «  PhilAdelphia,  &c  v.  Qoigley,  81  How. 

>  Knight  V,  Foster,  39  N.  H.  576.  202. 
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age,  a  new  trial  cannot  be  allowed,  because  the  jury  gave  only 
nominal  damages.^ 

§  4.  In  an  action  of  slander,  the  following  instrnctions,  taken 
together,  were  held  correct ;  being  given  after  stating  the  differ- 
ent kinds  of  damages :  ^^  Compensatory  damages  are  given,  where 
the  words  were  spoken  without  malice,  but  under  circumstances 
which  show  a  want  of  caution,  and  a  proper  respect  for  the  rights 
of  the  plaintiff.  Compensatory  damages  are  such  as  will  pay  the 
plaintiff  for  his  expenses  and  trouble  in  carrying  on  the  suit,  and 
disproving  the  slanderous  words ;  the  character  of  the  plaintiff 
can  never  be  considered,  until  the  jury  come  to  the  question  of 
giving  vindictive  or  exemplary  damages."  * 

§  5.  In  case  of  slander  of  a  physician,  as  such,  the  currency  of 
the  slanderous  report  in  the  place  of  his  practice,  following  its 
utterance  by  the  defendant,  may  be  given  in  evidence,  as  well  as 
the  effect  of  such  report  upon  the  professional  gains  of  the  plain- 
tiff, in  aggravation  or  proof  of  damages,  without  strict  proof  con- 
necting the  current  report  with  the  slander  of  the  defendant ;  the 
fact  of  such  connection  being  for  the  jury,  and  not  for  the  court, 
to  pass  upon.^ 

§  6.  In  an  action  by  a  surgeon  for  slander,  imputing  that  a 
female  servant  had  had  a  bastard  child  by  him,  whereby  D.  would 
not  employ  him  as  an  accoucheur,  and  the  plaintiff  was  otherwise 
injured  in  the  way  of  his  business ;  it  was  proved  that  the  words 
were  spoken  by  the  defendant  in  conversation  with  D.  Held,  that 
the  plaintiff  was  not  entitled  to  recover  such  damages,  in  respect 
of  a  general  loss  of  business,  as  might  have  been  caused  by  repe- 
titions of  the  slander,  but  could  not  have  arisen  directly  from  the 
speaking  of  the  words  by  the  defendant  to  D.^ 

§  7.  In  an  action  of  slander,  for  charging  the  plaintiff  with 
having  illicit  intercourse  with  a  married  woman,  and  thereby 
committing  the  crime  of  adultery ;  the  defendant  may  prove,  in 
mitigation  of  damages,  that,  before  the  speaking  of  the  words,  the 
plaintiff 's  general  character  and  reputation  in  the  community  for 
chastity  was  bad,  and  that  he  was  generally  reputed  in  the  com- 
munity to  be  an  unchaste  and  licentious  man.     Such  evidence  is 

^  Irwin  V.  Cook,  24  Tex.  S44.  *  Bioe  o.  dottrel,  5  R.  L  340. 

>  Amutrong  v,  Pienon,  8  CUike  (Iowa),       *  Dixon  r.  Smidi,  5  Hurl.  &  Nor.  450. 
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not  restricted  to  the  reputation  of  the  plaintiff  in  reference  to  the 
crime  of  adultery.^    (See  §  12.) 

§  8.  It  is  held,  in  late  cases,  that  in  an  action  for  slander 
the  plaintiff  may  prove  the  pecuniary  condition  of  the  defendant 
to  increase  the  damages.^  The  wealth  of  the  defendant  is  sdd  to 
be  ^'  an  element  which  goes  to  make  up  his  rank  and  influence  in 
society,  and  therefore  his  power  to  injure  the  plaintiff  by  his 
speech."* 

§  9.  Anxiety  and  distress  of  mind  caused  by  a  slander  may  be 
proved  in  aggravation  of  damages,  though  the  charge  was  made 
against  the  plaintiff  as  a  physician  only.^ 

§  9  a.  L.,  a  step-brother  of  the  wife  of  E.,  spoke  slanderous  words 
to  K.,  imputing  to  Mrs.  E.  gross  levity,  and  asserting  that  she  bad 
been  all  but  seduced  by  another  man  before  marriage.  The  hus- 
band thereupon  dismissed  her,  and  sent  her  to  her  father.  She 
(joining  her  husband,  as  co-plaintiff,  for  conformity)  brought 
an  action  against  L.,  alleging  her  loss  of  the  husband's  oonsortiom 
as  special  damages.  Held,  whether  or  not  the  action  lay,  the 
damages  were  too  remote ;  not  being  the  natural  and  probable 
consequence  of  the  injury  complained  of ;  seeing  that  no  husband, 
acting  reasonably,  would  dismiss  a  wife  on  an  unsupported 
charge  of  gross  levity,  when  no  actual  adultery  was  imputed.^  (a) 

§  10.  It  is  held,  that  a  plea  of  the  truth,  in  slander,  made  in 
good  faith,  under  an  honest  belief  in  the  truth  of  the  words 

1  Bridgman  v.  Hopkins,  34  Yerm.  5S2.         *  Homphries  o.  Paiioer,  52  Bfaine,  SOS; 

«  Karney  u.  Paisley,  5  With.  (13  Iowa),    ib.  508,  oer  Walton,  J. 
(qaestioned  in  Law  Beg.  August,  1863,  p.        *  Swift  t;.  Dickerman,  31  Conn.  285. 
639) ;  52  Maine,  502.  ^  Lynch  v. Knight,  5  L.  T.  (N.  S.)  291  - 

S*  L. 

(a)  In  this  case,  the  several  judges  inci-  though  no  action  lay,  yet  the  desertion  by 

dentally  expressed  their  views  as  follows:  the  husband  was  properly  laid  as  special 

Lords    Campbell    and    Cranworth,  that,  damage ;  for,  to  make  words  actionable  by 

where  a  person  imputes  to  a  married  woman  reason  of  special  damage,  the  oonseqneaoB 

adultery,  which  he  pretends  to  know  and  must  be  such,  as,  taking  human  nature  as  it 

assert  as  a  fact,  and  the  husband,  reason-  is,  with  its  infirmities,  and  haying  regnd 

ably  believing  the  charges  to  be  true,  dis-  to  the  relationship  of  the  parties  concerned, 

misses  her,  the  wife  is  entitled  to  maintain  might  fairly  and  reasonably  have  been  an- 

an  action  (joinine  her  husband  for  con-  ticipated  to  follow  from  Uie  speaking  of 

formity)  against  uie  slanderer  for  the  spe-  the  words,  and  need  not  be  such  as  would 

cial  damage  caused  to  her  by  the  loss  of  reasonably  follow.    Lords  Campbell  aod 

the  husband's  consortium.    Lords  Wens-  Brougham,   that  the  law  of  England  is 

leydale  and  Brougham,  that  a   married  barbarous  in  holding  that  an  impntation 

woman  cannot  maintain  an  action  for  be-  by  words,  however  gross,  on  an  oocasicA 

ing  deprived  of  the  society  of  her  husband  however  public,  upon  the  chastity  of  a 

by  the  slander  of  another  tipon  her  charac-  modest  matron  or  pure  virgin,  is  not  aelioih 

ter,  tJiough  the  husband  deserts  her  in  con-  able  without  proof  that  it  nas  actually  pro- 

sequence.    Lord  Wensleydale,    that,   al-  dnced  special  temporal  damage  to  her. 
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uttered,  and  with  reasonable  grounds  for  such  belief,  furnishes  no 
cause  for  exemplary  damages.  "  The  motive  with  which  the 
justification  was  pleaded,  is  for  the  consideration  of  the  jury.  If 
they  find  that  it  was  done  with  the  intention  to  injure  the  plain- 
tiff, they  may  rightfully  consider  it  an  aggravation,  of  damages ; 
but  where  no  wrongful  intention  is  found,  there  is  no  just  ground 
for  the  punishment  of  the  defendant."  ^ 

§  11.  In  an  action  of  slander,  circumstances  which  disprove 
malice,  but  do  not  tend  to  establish  the  truth  of  the  charge,  may 
be  given  in  evidence  in  mitigation  of  damages.^  And  it  is  some- 
times held,  that  evidence  may  be  available  in  mitigation  of  dam- 
ages, though  it  tends  to  prove  the  truth,  but  does  not  necessarily 
prove  it.^    (See  §  7.) 

§  12.  In  an  action  for  a  libel,  the  defendant  cannot  prove^  in 
mitigation  of  damages,  an  independent  libel  on  himself  by  the 
plaintiff.  Otherwise,  where  such  libel  by  the  plaintiff  affords  a 
reasonable  presumption  that  it  provoked  the  libel  by  the  defend- 
ant, or  where  it  impliedly  refers  to  it,  or  explains  the  meaning  of 
it  or  the  occasion  of  writing  it.^ 

§  13.  To  authorize  proof  of  mitigating  circumstances,  as  rebut- 
ting the  presumption  of  malice,  it  must  appear  that  they  were 
known  to  the  defendant  at  the  time.^ 

§  14.  In  an  action  of  slander,  for  saying  that  the  plaintiff,  a 
physician,  had  no  professional  knowledge  or  skill,  and  lost  almost 
all  his  patients ;  evidence  is  inadmissible,  in  mitigation  of  dam- 
ages, of  particular  instances  of  ignorance  or  want  of  skill.^ 

§  15.  Under  a  declaration  that  the  defendant,  without  probable 
cause,  maliciously  sued  out  a  writ  against  the  plaintiff  from  a 
court  which  had  no  jurisdiction  of  the  plaintiff,  and  attached  his 
property  thereon,  and  kept  and  detained  the  property  from  the 
plaintiff  for  twenty  days  ;  the  plaintiff  may  recover  damages  for 
the  trespass  to  his  property .^ 

§  16.  If  the  holder  of  a  promissory  note,  after  suing  out  a  writ 
against  the  maker,  and  procuring  thereon  a  return  of  rton  esty 
under  a  mistake  as  to  his  legal  rights,  sues  out  an  attachment 

^  Baymond  o.  Kinney,  14  Ohio  St.  283 ;  *  Swift  o.  Dickerman,  31  Conn.  285. 

per  wilder,  J.,  ib.  287.;  Clement  v.  Brown,  *  Child  v.  Homer,  13  Pick.  503. 

80  ni.  43.  *  Swift  V.  Dickerman,  31  Conn.  289. 

<  Oilman  v.  Lowell,  8  Wend.  573.    See  «  Ibid. 

FiMTter  v,  Henderson,  11  Mich.  20.  f  Whiting  v.  Johnson,  6  Gray,  246. 
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against  the  indorser ;  in  an  action  for  wrongfully  and  vexatiouslj 
suing  out  this  latter  process,  the  proceedings  against  the  maker 
are  admissible  in  evidence  in  mitigation  of  damages.^ 

§  17.  In  an  action  for  commencing  a  suit  against  the  plaintiff 
without  authority,  evidence  of  express  malice  on  the  part  of  the 
defendant  towards  the  plaintiff,  although  not  necessary,  is  still 
competent.^ 

§  18.  If  the  plaintiff  in  such  action  disclaims  any  damages  for 
injury  to  his  character,  the  defendant  cannot  attack  such  charac-' 
ter,  either  to  rebut  the  evidence  of  malice,  or  in  mitigation  of 
damages.^ 

§  19.  If  no  specific  instructions  as  to  damages  are  requested,  it 
is  a  sufficient  instruction,  that,  in  case  they  find  for  the  plaintiff, 
the  jury  are  to  give  such  a  sum  as  will  indemnify  him  for  the 
injuries  he  has  sustained  by  the  wrongful  acts  of  the  defendant.^ 

1  White  V,  Wyley,  17  Ala.  167.  »  Ibid. 

<  Smith  V,  Hyndman,  10  Cash.  554.  *  Leach  v.  Wilbur,  9  Allen,  212. 
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CHAPTER   IX. 


negligence;  nuisance;  watebcoubses ;  bailboads;  towns. 

1.  Negligence.  11.  Bailroads. 

4.  Nuisance;  Watercoane; Patent;  Trade-       19.  Towni;  Highwayi. 


§  1.  The  measure  of  damages  for  negligence  is  held  to  be  the 
actual  damage  su£Pered.^  Thus  where  property,  bought  in  one 
place,  and  delivered  by  the  seller  to  be  carried  to  another  place, 
is  lost  on  the  way  by  his  negligence,  the  value  of  it  at  the  latter 
place  is  the  measure  of  damages.^  So  where  a  prize  had  been 
offered,  for  the  best  plan  and  model  of  a  machine  for  loading  col- 
liers from  barges,  and  plans  and  models  intended  for  the  competi- 
tion were  to  be  sent  by  a  certain  day ;  and  the  plaintiff  sent  a  plan 
and  model  accordingly  by  a  railway,  but,  through  negligence,  it 
did  not  arrive  at  its  destination  until  after  the  appointed  day : 
held,  it  seems,  the  proper  measure  of  damages  is  the  value  of  the 
labor  and  materials  expended  in  making  the  plan  and  model,  and 
not  the  chance  of  obtaining  the  prize,  as  the  latter  is  too  remote  a 
ground  for  damages.^  The  judges  remarked  as  follows:  ''The 
plaintiff  had  put  his  damages  upon  a  right  principle,  for  he  said 
the  goods  were  made  for  a  special  purpose,  which  has  been  de- 
feated by  the  negligence  of  the  defendants,  and  they  have  become 
useless/'  ^  ^^  He  says  he  has  lost  the  chance  of  one  hundred 
guineas.  I  have  great  doubts  whether  that  chance  was  not  too 
contingent  and  remote  .  .  .  but  we  are  here  as  a  court  of  appeal, 
and  the  case  laid  before  us  does  not  advert  to  that  point.  .  .  .  We 
give  no  opinion  as  to  the  remoteness  of  the  damages."  ^  So  in  an 
action  against  a  boatman,  for  negligently  permitting  the  plaintiff's 
tobacco  to  be  sunk  in  the  river,  whereby  the  value  was  diminished, 

1  Goetz  V.  Ambe,  27  Mis.  28.  *  Per  Patteson,  J.,  ib.  501. 

*  Bailey  v,  Shaw,  4  Fost.  297.  ^  Per  Erie,  J.,  ib.  501. 

*  Watson  V.  Ambei^te,  &c.  3  Eng.  L. 
&  £q.  497. 
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the  measure  of  damages  is  the  difference  between  the  value  of  the 
tobacco  before  and  after  its  submersion.^    So  in  an  action  against 
the  publishers  of  a  newspaper,  for  neglecting  to  insert  an  advertisd- 
ment  of  a  public  sale  of  real  estate,  for  which  they  received  pay- 
ment in  advance ;  the  measure  of  damages,  in  the  absence  of  fraud, 
is  the  amount  paid.    They  are  not  liable  to  speculative  damages.^ 
§  2.  It  is  sometimes  held,  however,  that  exemplary  damages 
may  be  given  for  negligence.^  Thus,  where  the  proprietor  of  a  news- 
paper published  a  false  and  unfoanded  libel  on  a  tailor,  stating 
that  he  had  been  flogged  ;  and,  although  it  was  complained  of  at 
once,  and  the  falsehood  shown,  delayed  publishing  any  contradio- 
tion  until  after  action  :  these  circumstances  were  left  to  the  jurj 
as  evidence  of  negligence,  and  a  verdict  sustained  for  very  large 
damages.^     So,  in  an  action  for  negligence,  the  damages  may  be 
aggravated  by  the  conduct  of  a  defendant  having  been  reckless, 
or  accompanied  by  expressions  showing  a  disregard  for  the  safety 
*  or  property  of  others.      Thus,  in  an  action  for  negligence  in  pull- 
ing down  a  wall,  whereby  a  portion  of  the  bricks  fell  upon  the 
plaintiff's  stable,  broke  down  the  roof,  and  damaged  his  horse,  the 
jury  may  take  into  consideration,  as  a  ground  of  damages,  ex- 
pressions of  the  defendant  to  the  workmen,  that  they  should  not 
take  any  care  to  guard  against  mischief  to  the  plaintiff's  prop- 
erty in  so  doing.^ 

§  3.  But  special  damages  must  be  expressly  claimed  in  the 
declaration  and  warranted  by  the  evidence ;  as  in  an  action  against 
a  common  carrier,  for  an  injury  arising  from  his  negligence. 
Thus  an  unmarried  woman,  receiving  an  injury  by  the  neglect  of 
a  carrier  in  whose  carriage  she  was  upset,  cannot  recover  dam- 
ages for  impaired  prospect  of  marriage,  such  damages  not  being 
specially  alleged  in  the  writ,  nor  sustained  by  the  evidence.' 

§  3  a.  It  is  held  in  a  late  English  case,  that  one  who  for  his 
own  purposes  brings,  collects,  and  keeps  on  his  land  anything 
likely  to  do  mischief  if  it  escapes,  must  keep  it  at  his  peril,  and, 
without  proof  of  negligence,  is  primd  fade  liable  for  all  damage 
naturally  resulting  from  its  escape.^ 

6  8  6.  In  a  suit  to  abate  a  nuiAance^  caused  by  digging  a  ditch 

\  Stark  t;.  Porter,  4  J.  J.  Marsh,  211.  6  Erablin  u.  Myora.  S  M.  B.  665,  ExA 

Eisonlohr  i;.  Swam,  35  Penn.  107.  •  Hunter  p.  Stewart,  47  Maine,  419. 

Uuntloy  0  Bacon,  15  Conn.  267.  7  Fletcher  o.  Rylands,  Law  Rep.  1  Ex. 

biBith  V,  Hariwa,  1  F.  &  F.  565.  263 ;  Amn.  Law  Eer.  Jan.  1867,  p.  2W. 
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on  the  plaintiff's  land,  and  for  damages,  the  court  cannot  prop- 
erly order  an  abatement,  and  a  sum  sufficient  to  pay  for  the  filling 
of  the  ditch,  &c.  The  case  is  not  one  for  prospective  damages, 
and  the  plaintiff  cannot  recover  beyond  the  injury  sustained.^ 

§  4.  The  law  implies  damage  from  the  flooding  of  the  ground 
of  another,  though  it  be  in  the  least  possible  degree,  and  without 
immediate  actual  prejudice.  Hence  a  mere  reversioner  may 
maintain  an  action  therefor.  ^^  In  contemplation  of  law,  the  rent 
issues  out  of  the  land ;  and  whatever  impairs  the  productiveness 
of  it,  decreases  the  landlord's  security ;  but  compensation  recov- 
ered by  the  tenant  would  be  a  poor  substitute  for  the  means  of 
payment  derived  from  an  unimpaired  enjoyment  of  the  premises. 
Besides,  the  market  value  of  the  reversion  would  be  greatly  les- 
sened by  an  apparent  injury  which  would  permanently  affect  the 
property,  or  saddle  the  purchaser  with  a  lawsuit."  ' 

§  5.  It  has  been  sometimes  held,  ih  an  action  for  obstructing  a 
watercourse,  that  the  jury  must  find  the  full  value  of  the  land  over- 
flowed  in  damages.'  And  where  the  damages  of  overflowing  land 
were  not  equal  to  what  was  sworn  to  by  some  of  the  witnesses, 
the  court  refused  to  set  aside  the  verdict,  though  they  seemed 
high> 

§  6.  In  trespass  for  destroying  a  mill-dam,  &c.,  the  plaintiff 
may  give  evidence  of  damage  sustained  by  the  stoppage  of  the 
mills.  The  court  remark :  ^^  In  an  action  of  trespass,  for  destroy- 
ing a  miUrdam  (not  merely  a  dam  which  may  be  for  other  pur- 
poses), the  stoppage  of  the  mills  supplying  its  means  with  water- 
power  seems  to  fall  within  the  description  of  such  a  damage  as 
naturally  or  necessarily  results  from  the  act.  .  .  •  These  words 
have  received  a  large  construction,  so  as  to  embrace  consequential 
injuries  not  specifically  mentioned  in  the  declaration,  but  ordina- 
rily flowing  from  the  act  complained  of.  Under  the  .  .  .  alia 
enormia^  damages  naturally  arising  may  be  given  in  evidence  .  .  . 
though  not  stated."  ^ 

§  7.  Where  one  riparian  proprietor  had,  by  means  of  a  water- 
wheel,  raised  and  diverted  from  the  premises  of  another  about 
one-fortieth  part  of  the  volumo  of  a  stream ;  held,  that  it  was  for 

^  De  Co6ta  v,  Massachiuetts,  &c.  17  *  4  Dall.  147. 

Cal.  613.  *  Winans  v,  Brookfield»  2  Smith,  847. 

■  Ripka  V.  Sergeant,  7  W.  &  8.  9 ;  per  •  Spigelmoyer  v.  Walter,  3  W.  &  S. 

Gibson,  C.  J.,  ib.  14.    See  Miller  v,  Laa-  540;  per  Sergeant,  J.,  ib.  542. 
tiach,  47  Penn.  154. 
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the  jury  to  consider  whether  he  had  thereby  inflicted  on  the  other 
any  sensible  or  material  injury.^ 

§  8.  In  the  assessment  of  damages  caused  by  diversion  of  a 
riyer,  the  tenant  of  a  mill  will  be  entitled  to  damages  for  his  loss 
during  the  unexpired  term  of  his  lease.^ 

§  9.  The  owner  of  a  mill-dam  cannot,  in  an  action  against  the 
owner  of  a  mill  above,  for  forcibly  taking  down  more  of  the 
plaintiff's  dam  than  was  necessary  to  remove  the  defendant's  mill, 
recover,  as  part  of  his  damages,  anything  paid  for  counsel  fees  or 
to  engineers  for  making  surveys.^ 

§  10.  A  conveyed  a  mill  to  B,  and  covenanted  with  him  to  keep 
one-half  of  the  dam  in  repair.  The  dam  was  afterwards  carried 
away  by  a  flood,  and  B  duly  requested  A  to  aid  him  in  rebuilding 
it.  A  refused,  and  B  repaired  it  at  his  own  expense.  Held,  B 
could  not  recover  damages  for  loss  of  the  profits  of  the  mill  by 
reason  of  the  delay  caused  by  A's  refusal,  but  only  for  one-half  of 
the  expense  of  repairing  it.  Mr.  Justice  Dewey  remarks :  "  It 
being  the  duty  of  the  plaintiff  to  make  one-half  of  the  repairs, 
and  it  being  a  right  which  he  might  at  once  exercise,  to  proceed 
to  make  the  whole  repairs,  after  neglect  and  refusal  of  the  defend- 
ant, upon  reasonable  notice,  to  aid  in  the  repairs ;  if  the  plaintiff 
delayed  to  exercise  that  right,  and  thereby  sustained  a  loss,  it 
is  one  which  he  alone  must  bear."  ^ 

§  10  a.  To  indemnify  a  patentee  in  damages,  the  jury  may  allow 
actual  costs  in  suits  relating  to  the  patent,  and  also  reasonable 
counsel  fees ;  and  the  Circuit  Court,  under  the  act  of  Congress, 
will  award  treble  what  is  found  by  the  jury  as  damages,  if  deemed 
proper  to  protect  useful  inventors  from  combination  and  ruin.' 

§  10  b.  Under  a  reference  to  a  master,  to  ascertain  and  report 
the  amount  of  profits  realized,  or  which  might  with  due  diligence 
have  been  realized,  by  a  defendant  to  a  bill  in  equity,  to  restrain 
the  infringement  of  a  patent,  for  work  done  by  mechanics  similar 
to  the  plaintiff's ;  the  plaintiff  is  entitied  only  to  the  actual  profits 
realized  by  the  defendant,  and  not  to  any  greater  amount  of  dam- 
ages sustained  by  the  plaintiff.^ 

1  Norbory  v.  Kitchin,  3  F.  &  F.  292.  *  Allen  v.  Blunt,  2  W.  &  M.  121.    See 

*  Matter  of  Water   Commiflsioners,  4    Earle  o.  Sawyer,  4  Bfas.  I. 

Edw.Ch.  545.  •  Livingston  i7.;,Woodwortli,  15  Bow. 

«  Day  V.  Wood  worth,  IS  How.  363.  546. 

*  Thomson  v.  Shattack,  2  Met.  615,  619. 
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§  10  c.  In  a  suit  to  recover  damages  for  infringement  of  a 
patent,  the  plaintiffs  are  entitled  to  recover  all  the  actual  profits 
which  the  defendant  has  made  by  the  use  of  the  principle  of  the 
plaintiff's  combination,  the  law  presuming,  that,  if  the  defendant 
had  not  put  his  machines  into  the  market,  the  demand  would 
have  been  for  the  plaintiff's,  and  he  would  have  received  the 
profits.  The  interest  on  the  capital,  the  risk  of  bad  debts,  and 
tlie  expenses  of  selling  the  machines,  are  all  to  be  taken  into 
account.  Vindictive  or  exemplary  damages  are  not  to  be  al- 
lowed.^ 

§  10  d.  In  a  very  recent  English  case,  where  a  bill  in  equity 
had  been  filed  to  restrain  the  infringement  of  a  trade-mark,  and  a 
decree  obtained  for  an  injunction ;  the  court  offered  a  decree  for 
an  account  of  profits,  but  the  plaintifis  elected  an  inquiry  as  to 
damages.  Held,  the  law  would  not  presume  that  they  would  have 
sold  the  amount  of  goods  sold  by  the  defendant,  but  the  burden 
of  proof  was  on  them  to  show  special  damage  by  loss  of  custom 
or  otherwise.  The  remarks  of  the  court  have  an  important  bear^ 
ing  upon  the  subject  to  which  in  various  connections  we  have  so 
often  referred, —  remote  or  contingent  damages:  ^^ How  can  the 
court  assume  that  the  persons  who  bought  what  the  plaintifis 
aver  were  inferior  articles  at  an  inferior  price,  would  necessarily, 
if  they  had  not  done  so,  have  bought  the  superior  articles  at  the 
higher  price,  •  .  .  and  that  in  the  absence  of  any  evidence  that 
any  of  the  purchasers  had  at  any  time  been  customers  of  the 
plaintiffs.  But  even  supposing  that  such  an  assumption  were  pos- 
sible, why  is  the  court  to  assume  that,^even  if  the  purchasers 
would  have  bought  the  higher-priced  article,  they  would  have 
bought  it  of  the  plaintiffs  ?  There  were  or  there  may  have  been 
persons  licensed  by  the  plaintiffs  to  use  their  trade-mark  and  to 
sell  goods  manufactured  by  their  process,  or  there  may  have  been, 
and  doubtless  were,  persons  who  had  purchased  from  the  plaintifis 
with  a  view  of  selling  again.  How  can  the  court  assume  that  the 
supposed  purchasers  would  have  •  .  .  purchased  direct  from  the 
plaintiffs."  « 

§  11.  The  measure  of  damages,  in  actions  against  railroads^  of 

1  Wilbur  o.  Boecher,  2  Blatch.  Ct.  *  Leather,  &c.  o.  Hinchfield  (Enf|f.)t 
tSS  ;  Hall  v.  Wiles,  ib.  194;  Pitts  v.  Hall,  Law  Bep.  Eq.  Series,  Feb.  1867,  pp.  298- 
ib.  229;  McCormick  v.  Seymoor,  ib.  240.    301. 
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course  depends  upon  the  nature  of  the  particular  injury  com- 
plained of. 

§  12.  A  person  ejected  from  the  cars  three  or  four  miles  from  a 
station,  but  without  any  aggravating  circumstances,  he  haTing 
refused  to  pay  his  fare,  and  offered  without  any  explanation  a 
ticket  which  was  void  by  the  usages  of  the  road,  and  his  intention 
being  to  ride  from  one  station  to  another,  is  entitled  to  only  nom- 
inal damages.^ 

§  13.  In  an  action  by  a  passenger  against  a  railroad  company 
for  carrying  him  beyond  his  station,  the  verdict  was  for  $4^00 
damages.  The  court  thought  the  verdict  very  large,  but  held, 
that,  as  the  action  sounded  in  tort,  the  jury  could  give  punitive 
damages,  and  so  refused  to  set  aside  the  verdict^  So  it  is  held 
that  the  jury  may  in  their  discretion  give  exemplary  damages, 
where  a  personal  injury  has  been  caused  by  the  gross  carelessness 
of  a  railroad  in  the  management  of  its  trains.^ 

§  14.  It  has  been  held  that,  in  an  action  brought  against  a  rail- 
road for  a  personal  injury  occasioned  by  their  negligence,  damages 
may  be  recovered  for  loss  of  business.^  So,  in  an  action  against 
a  railroad  for  injury  done  to  a  child  of  the  plaintiff,  the  damages 
may  include  all  such  prospective  loss  as  must  necessarily  result 
from  the  injury.'^  But  a  verdict  for  damagq^  occasioned  by  a 
railroad  collision,^  of  more  than  twice  the  amount  limited  by 
law  if  the  accident  had  occasioned  the  death  of  the  plaintiff,  will 
be  set  aside,  on  motion  for  a  new  trial.  As  where,  in  a  case 
said  to  involve  no  peculiar  aggravation  or  gross  negligence,  al- 
though the  plaintiff  was  crippled  for  life,  a  verdict  was  given  for 
eleven  thousand  dollars.  (In  this  instance,  adopting  a  prac- 
tice not  unusual  in  cases  of  contract,  but  rarely  applied  to  torts, 
the  motion  for  a  new  trial  was  denied,  if  within  twenty  days 
a  stipulation  is  given  to  reduce  the  verdict  to  five  thousand 
dollars.)  ^  So  the  measure  of  damages,  in  an  action  against  a 
railroad  for  negUgence,  whereby  certain  slaves  of  the  plaintiff 
were  permitted  to  escape,  is  not  the  full  value  of  the  property. 
It  lies  in  the  discretion  of  the  jury,  after  a  consideration  of  the 
circumstances.^  And  in  a  case,  afterwards  referred  to  by  the  same 

1  Terro  Haute,  &c.  v,  Yanatta,  21  Bl.  *  Kinney  v.  Crocker,  IS  Wis.  74. 

188.    But  Bee  Sanford  v.  the  Eighth,  &c.  >  Drew   t;.  Sixth,  &c.  26  N.  T.  (IS 

23  N.  Y.  (9  Smith)  343.  Smith)  49. 

s  New  Orleans,  &c.  v.  Hint,  36  Miss.  660.  «  Collins  v.  Albany,  Ac  1 2  Baib.  492. 

>  Hopkins  v.  Atlantic,  &c.  36  N.  H.  9.  ^  O'Neall  v.  South,  &c  9  Rich,  465. 
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court  as  being  very  carefully  considered,  it  was  held,  that  a  fe- 
male teacher,  injured,  when  travelling  on  the  highway,  by  the 
engine  of  a  railroad,  cannot  claim  damages  with  reference  to  her 
occupation  and  means  of  earning  support,  unless  specially  alleged 
in  the  writ.  The  court  remark :  "  Under  the  (Mass.)  Practice  Act, 
SL  1852,  ch.  312,  a  general  allegation  of  damages  at  the  end  of  the 
declaration  will  not  entitle  a  party  in  an  action  of  tort  to  prove 
special  damages ;  that  is,  such  damages  as  are  not  implied  by 
law,  because  they  do  not  necessarily  arise  from  the  act  complained 
of.  The  rule  of  the  common  law,  which  requires  a  plaintiff,  for 
the  purpose  of  guarding  against  surprise,  ...  to  set  out  any 
particular  damage,  .  .  .  remains  unchanged.  There  is  no  spe- 
cific provision  .  .  .  which  authorizes  any  alteration.  ...  On  the 
contrary,  it  is  expressly  provided  in  §  6,  that  the  rules  of  evidence 
and  the  measure  of  damages  shall  remain  unchanged,  ^  except  so 
far  as  •  .  .  herein  specially  provided  for.'  Besides,  to  the  forms 
of  declarations,  . .  •  there  is  this  significant  npte :  *  The  ad  damnum 
is  a  sufficient  allegation  of  damage  in  all  cases  in  which  special  dam- 
ages are  not  claimed.'  •  .  .  The  evidence  offered  by  the  plaintiff  to 
show  her  education  and  learning,  and  that  she  was  a  school- 
teacher •  .  .  did  not  tend  to  show  an  injury  falling  within  the 
class  of  general  damages,  .  .  .  such  damages  as  any  other  per^ 
son  •  .  .  might,  under  the  same  circumstances,  have  sustained 
from  the  acts  set  out.  .  .  .  This  part  of  the  plaintiff's  claim 
could  be  founded  only  upon  a  peculiar  loss,  ...  by  reason  of 
the  interruption  to  her  occupation."  (The  learned  judge  also 
suggested  it  as  ^^  a  more  difficult  question,  whether  the  evidence 
would  be  admissible  under  any  form  of  declaration.")  ^ 

1 15.  In  an  action  against  a  railway  company,  for  carelessly 
letting  sparks  fly  from  their  engine,  so  as  to  set  the  herbage  and 
pasturage  on  fire,  the  compensation  should  be  measured  as  in  the 
case  of  an  unwilling  vendor.^ 

§  16.  A  judgment  for  the  plaintiff  against  a  railroad,  for  the 
destruction  of  a  building  by  fire  communicated  from  an  engine, 
is  a  bar  to  a  subsequent  action  for  the  destruction  of  other  build- 
ings by  fire  communicated  from  the  building  first  destroyed, 
altliough  the  subsequent  action  is  brought  tod  prosecuted  for  the 

1  Baldwin  v.  Western,  &c.  4  Gray,  333;       *  GibsoQ  v.  8.  £.  Bailwaj,  &c.  1  F.  4 
per  Bigelow,  J.,  ib.  835.  F.  23. 
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benefit  of  an  insurance  company  which  has  paid  to  the  plaintiff 
the  amount  of  a  policy  thereupon.  ^^  The  loss  of  the  shop  and  of 
the  dwelling-house  and  shed  were  distinct  items  or  grounds  of 
damage,  but  they  were  both  the  result  of  a  single  and  indivisible 
act.  The  plaintiff  therefore  does  not  show  any  right  to  maintain 
another  action  to  recover  additional  damages  merely  by  showing 
that,  in  consequence  of  his  omission  to  produce  upon  the  trial  all 
the  evidence  which  was  admissible,  ...  he  failed  to  obtain  the 
full  amount  of  compensation  to  which  in  that  event  he  might 
have  been  entitled.  ...  To  protect  their  interest,  the  insurance 
company  should  have  seasonably  intervened  and  supplied  .  .  ^ 
the  evidence  which  would  have  shown  that  the  plaintiff  ought  to 
recover  ...  for  the  burning  of  the  dwelling-house  and  shed."  ^ 

§  17.  With  reference  to  another  class  of  actions  against  rail- 
roads ;  land  damages  cannot  be  recovered  of  a  railroad  for 
neglect  to  remove  the  stones  thrown  upon  land  by  blasting,  while 
grading  the  road;  though  damage  by  the  blasting  itself  maybe. 
The  duty  of  the  road  was  to  remove  the  stones  in  reasonable 
time,  and  the  jury  were  bound  to  presume  that  they  would  do  it 
*'  They  can  only  embrace,  in  their  estimate,  injuries  caused  by  the 
acts  of  the  company  which  are  authorized  by  their  charter.'' 
The  remedy  for  the  neglect  in  question  is  an  action  at  common 
law.2 

§  18.  In  case  of  a  ^a^^raZ  railroad,  in  Pennsylvania,  the  measure 
of  land  damages  is  the  injury  done  to  the  tract  as  a  whole,  or  the 
difference  between  its  value  at  the  time  of  the  entry  and  its  value 
after  completion  of  the  road.^ 

§  18  a.  In  a  very  recent  English  case,  it  is  held  that  the  owner 
of  a  house,  whose  lands  have  not  been  taken  by  a  railroad  com- 
pany, cannot,  under  the  Lands  Glauses  Consolidation  Act,  or  the 
Railway  Glauses  Gonsolidation  Act,  of  1845,  recover  damages  for 
depreciation  of  the  house  caused  by  the  vibration,  smoke,  and 
noise  incident  to  the  ordinary  use  of  a  railroad.  The  case  was 
very  elaborately  argued,  and  numerous  decisions  were  cited. 
The  remarks  of  one  of  the  judges,  who  gave  their  opinions  at 
length,  show  the  grounds  of  adjudication,  and  illustrate  the  gen- 
eral subject.    ^^The  claim  to  compensation  is  subject  to  two 

1  Trask  v.  Hartford,  &c.  2  Allen,  331 ;       *  Whitehoue  o.  Androsooggin,  &c  5 
per  Merrick,  J.,  ib.  832.  Maine,  208. 

*  Brown  v,  Corej,  43  Pena.  495. 


CH.  IZ.]  RAILROADS^  TOWNS.  469 

important  limitations.  .  .  .  The  land  must  be  injuriously  affected 
in  this  sense  .  • .  that  the  injury  must  be  one  for  which  an  action 
would  have  lain,  had  the  act  of  the  company  not  been  authorized 
by  the  statute.  •  .  .  The  land  must  be  *  injuriously  affected  by 
the  execution.of  the  works,'  which  is  the  expression  used  in  one 
of  the  acts.  •  •  •  The  words  •  •  •  in  their  ordinary  and  proper 
sense,  mean  nothing  more  than  the  construction  of  the  rail- 
way. .  .  •  The  6th  section  of"  the  other  act  "is  preceded  by 
the  following  heading:  ^And  with  respect  to  the  construction 
of  the  railway  and  the  works  connected  therewith.*  Therefore, 
one  would  suppose,  the  clauses  which  are  about  to  follow  that 
heading  would  be  clauses  relating  to  the  construction  of  the  rail- 
way, and  would  have  no  reference  to  it  afterwards.  Section  6th 
then  goes  on  to  enact  .  .  .  ^  The  company  shall  make  to  the 
owners  and  occupiers  of,  and  all  other  parties  interested  in,  any 
lands,  taken  or  used  for  the  purpose  of  the  railway,  or  injuriously 
affected  by  the  construction  thereof,  full  compensation  for  the 
value  of  the  lands  so  taken  or  used,  and  for  all  damage  sustained 
by  such  owners,  occupiers,  and  other  parties,  by  reason  of  the 
exercise,  as  regards  such  lands,  of  the  powers  by  this  or  the 
special  act,  or  any  act  incorporated  therewith,  vested  in  the  com- 
pany.' .  .  .  The  legislature  uses  the  words  *  by  the  construction 
thereof  as  equivalent  to,  or  synonymous  with,  *  by  the  exercise 
of  the  powers  of  the  act.'  .  .  .  What  was  intended  was  no  more 
than  was  intended  by  the  form  in  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  namely,  the  exercise  of  the  power  given 
to  execute  the  works,  that  is,  in  the  present  case,  to  construct  the 
railway ;  so  that  the  compensation  must  be  limited  to  such  dam- 
age as  was  occasioned  to  the  property  by  reason  of  the  construc- 
tion of  the  railway.  All  the  damage  which  is  caused  to  the 
claimant  was  damage  occasioned  ...  by  the  use  of  the  railway 
•  .  .  legalized  by  the  act  of  parliament."  ^ 

§  19.  The  damages  recoverable  against  a  town  in  Massachusetts, 
under  the  Rev.  Sts.,  ch.  25,  §  22,  are  for  an  injury  to  the  person 
or  property  only,  and  not  merely  on  account  of  a  risk  or  peril 
which  causes  fright  and  mental  suffering.  But,  where  an  actual 
injury  to  the  person  is  sustained,  however  small,  which  causes 

1  Brand  v.  Hammersmith,  &c.,  (Eng.)  Law  Bep.  Com.  L.  Feb.  1S66,  p.  130 ;  per 
Lush.  J.,  ib.  146. 
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mental  sufiferingy  ihat  suffering  is  a  part  of  the  injury  for  which 
the  town  is  liable.^ 

§  20.  In  an  action  against  a  city  for  personal  injury  caused  to 
the  plaintiff,  a  practising  physician,  by  its  neglect  to  repair  a 
bridge,  the  plaintiff  may  show  the  nature  and  extent  of  his 
business,  and  the  loss  arising  from  his  being  disabled  by  the 
injury  to  pursue  it,  as  affecting  the  amount  of  damages.^ 

§  21.  In  an  action  for  injury  caused  by  a  defective  highway,  the 
jury  cannot  add  interest  to  the  damages.' 

§  22.  It  is  held,  by  a  late  case  in  Kentucky,  that,  in  condemning 
land  for  a  bridge,  damages  cannot  be  allowed  for  injury  to  a 
ferry,  but  only  the  value  of  the  land  taken,  and  incidental  or 
collateral  injury  to  other  land.^ 

§  23.  In  estimating  damages  to  property  by  act  of  a  city  on 
the  highway,  the  cost  of  restoring  a  building  to  a  condition  as 
good  as  before  should  be  considered,  and  also  the  loss  of  the  use 
of  the  house.^ 

§  24.  For  the  location  and  opening  of  a  highway  through  land, 
the  measure  of  damages  is  the  difference  between  its  market  value 
at  the  time  with  and  without  the  highway.® 

1  Canning  v.  WiUiamstown,    1  Cosh.        •  Richmond  v.  Rogen,  1  Dnr.  (Kt.) 
451.  135. 

2  Nebraska,  &c.  v.  Campbell,  2  Black,        ^  Freeland  v.  Muscatine,  9  Iowa,  461. 
590.  0  Sedener  v,  Essex,  22  Ind.  201. 

3  Sargent  v.  Hampden,  38  Maine,  581. 
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CHAPTER  X. 


DAMAGES  IN  ACTIONS  AGAINST  OFFICERS. 

1.  General  role  of  damages,  aa  affeotad  bj  property;  additional  damages ;  motives  of 

the  motives,  &g.,  of  tbe  defendant.  the  ofScer. 

8.  For  failing  to  return  process.  24.  Damages  for  neglect  to  levy,  &c 

10.  For  false  return.  29.  Mitigation  of  damaees;  application  of 

14.  For  wronefnl  taking  of  property,  — ac-  proceeds  to  the  plaintiff 's  oeneflt,  &o. 

lion  bjr  tbe  defendant  in  the  process.  81.  Damages  for  neglect  to  arrest. 

16.  For  loss  of  property  taken.  82.  For  escape  ;  tiuung  insufficient  bail, 

18.  Action  by  one  not  party  to  the  process  &o. 

for  Beizure  of  his  property;  yalue  of  tiie  42.  Miscellaneous  cases. 

§  1.  No  class  of  cases  has  given  rise  to  more  questions,  relating 
to  damages,  than  those  brought  against  officers  (a)  for  neglect  or 
misfeasance  in  the  service  of  process  entrusted  to  them,  whether 
by  seizure  of  property,  or  by  arrest  and  commitment. 

§  2.  For  wanton  violation  or  neglect  of  duty,  officers  are  liable 
to  a  very  rigid  accountability.  (6)  Thus,  in  a  very  late  case,  it 
was  remarked  by  the  court  in  Pennsylvania :  ^^  Nothing  could  be 
more  irregular  or  imwarrantable   than   the  sheriff's   conduct. 

(a)  In  an  action  before  a  justice,  under  A  magistrate,  who  has  rendered  judg- 
the  (Iowa)  Code  of  1851,  §  509,  against  a  ment  for  tbe  plaintiff  in  an  action  pending 
comUy  treasurer  for  the  wrongful  sale  of  land  before  him,  and,  on  request  for  an  execu- 
for  taxes ;  the  measure  of  damages  is  the  sum  tion,  has  issued  one  which  is  inyalid  on  its 
paid  to  him  by  the  plaintiff,  with  interest,  face,  is  liable  for  such  damages  as  are  the 
The  measure  of  danmses  fixed  by  the  act  natural,  necessary,  and  proximate  conse- 
of  1858,  ch.  152,  §  63,  is  not  applicable  in  quences  of  his  wrongful  act;  but  not  for 
esses  of  sale  made  before  that  act  took  the  costs  of  levying  the  execution,  or  losses 
efiect  Costs  incurred  in  foredosing  the  to  which  the  plaintiff  has  been  subjected 
tax  title  are  not  recoverable  in  an  action  by  reason  of  attempting  to  enforce  it.  And 
onder  this  act.  Tranr  o.  Filkins,  10  lowa^  he  may  show,  in  mitigation,  that  the  con- 
563.  dition  and  circumstances  of  the  judgment- 
la  an  action  aeainst  public  officers  for  debtor  were  such,  that  nothing  could  have 
injur]^  done  in  tSs  construction  of  a  road,  been  collected  upon  a  valia  execution, 
by  building  a  causeway  instead  of  a  bridge,  Noxon  v.  Hill,  2  Allen,  215. 
it  is  competent  for  one  of  the  defendants  to  (6)  The  defendants,  bailifis,  in  serving 
prove,  as  showing  the  absence  of  maUce,  an  execution,  found  money  secreted  in  a 
that  before  commencement  of  the  work  he  wall,  and  took  it  away  and  embezzled  it, 
had  received  a  message  from  the  super-  and  did  great  spoil  to  the  debtor's  goods, 
visor  of  tbe  adjoining  township,  a  oo-  Held,  they  were  liable,  not  only  for  tbe 
defendant,  that  he  would  not  join  in  build-  money,  but  for  any  other  damage  to  which 
iog  a  bridge  because  the  people  of  his  the  plaintiff  would  make  oath.  Childrens 
township  were  oppoeed  to  it.  Yealy  v.  v.  Sarby,  I  Vera.  207.  See  £.  Ind.  Co.  v, 
Fiak,  43  Penn.  212.  Evans,  ib.  308. 
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Indemnified  by  the  plaintiff,  it  was  his  duty  to  sell  the  goods 
under  the  fi.  fa.  If  he  found  them  claimed  by  adverse  parties, 
there  was  the  Interpleader  Act  for  his  guidance  and  protection. 
To  lie  still  until  the  last  days  of  the  life  of  the  vend,  exp.^  and 
then  to  take  a  bond  from  strangers  to  the  writ,  to  protect  him 
against  the  consequences  of  his  official  delinquency,  was  a  gross 
breach  of  duty,  which  he  ought  to  have  been  ashamed  to  offer  as 
a  legal  return  to  the  writ  of  vend,  eocp!^  ^  So,  in  an  earlier  case, 
it  is  said :  ^^  It  is  to  be  regretted  that  officers,  having  a  plain  path 
before  them,  will  not  pursue  it.  If  they  deviate  from  it,  it  must 
be  at  their  own  peril ;  and  they  cannot  protect  themselves,  against 
the  damages  arising  from  a  breach  of  official  duty,  by  any  col- 
lateral stipulation  for  indemnity.*'  ^ 

§  8.  But,  on  the  other  hand,  it  was  said,  in  an  early  case  in 
Massachusetts :  "  It  is  peculiarly  the  right  of  the  jury  to  assess 
the  damages,  and  in  this  they  are  not  restricted  to  any  predse 
sum.  They  may  give  more  than  the  former  judgment,  if  they 
believe  that  the  wrong  was  wilful  on  the  part  of  the  officer ;  for 
they  may,  and  sometimes  do,  add  to  the  amount  of  the  first  judg- 
ment the  expenses  and  costs  not  taxable,  in  actions  against  the 
officers  by  way  of  damages.  And  as  they  may  exceed,  so  they  may 
fall  short  of  the  former  judgment ;  the  great  object  of  the  action 
being  to  restore  the  plaintiff  to  what  he  has  lost  by  means  of  the 
misdoings  of  the  officer.  If  it  should  be  apparent  to  the  jury 
that  the  wrong  on  the  part  of  the  officer  was  not  the  result  of  a 
design  to  injure,  and  dso  that  by  the  wrongful  act  of  the  officer 
the  plaintiff  is  put  in  no  worse  situation  than  he  would  have  been 
in,  had  the  officer  done  his  duty ;  the  jury  would  be  at  liberty, 
indeed  it  would  be  their  duty,  to  see  that  a  humane  or  mistaken 
officer  is  not  made  to  pay  more  than  the  party  has  really  suffered 
by  his  wrong."  «  And  in  a  much  later  case  it  is  held,  that  an 
officer,  who  is  not  guilty  of  gross  and  wilful  neglect  in  not  serving 
process,  but  acts  in  good  faith,  though  erroneously,  is  only  liable 
for  the  actual  damage.^ 

§  4.  In  other  late  cases  the  distinctions  are  made,  that  an  officer 

1  Per  Woodward,  J.,  Connelly  ». Walker,  •  Blodgett  !7.  Bratdeboro', «)  Verm.  579. 

2^°"t?"^^-        «  See  Hodsdon  o.  Wilkios,  7  GreenL  I  IS; 

-  w^®^  ooii"®"*^'  ^'  •'"•'  ^®i»ny  »•  Lincoln,  Ackley  v.  Chester,  5  Day,  221  ;  Potts  r. 

8  p^-  ^S  ,  ^  Commonwealth,  4  J.  J.  Mireh.  SOS  ;  Corn- 
Mass  ^473  ^'     '  ^^^  *^'  Bartlett,  10  monwealth  w.  Bradley,  ib.  209. 
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of  the  law,  committing  a  malicious  trespass^^under  color  of  process, 
is  liable  in  vindictive  or  exemplary  damages.  Otherwise,  though 
there  be  malice  on  the  part  of  the  party  putting  an  execution  into 
the  hands  of  an  officer,  if  the  acts  of  the  officer  be  honest  and  bond 
fide^  Damages  for  an  illegal  seizure,  made  in  good  faith  and  upon 
reasonable  cause,  and  without  circumstances  of  aggravation,  can- 
not exceed  compensation  or  the  value  of  the  property  and  interest, 
although  the  execution  is  void.  If  the  plaintiff  asks  for  conse- 
quential or  vindictive  damages,  the  defendant  may  show  all  the 
circumstances  which  bear  upon  his  motives  and  intention.^ 

§  5.  For  misfeasance  in  office  by  a  sheriff,  each  creditor  can 
recover  only  what  he  has  lost  by  it,  and  one  who  could  have  got 
nothing,  if  the  sheriff  had  done  his  duty,  can  demand  nothing  for 
the  breach  of  it.^ 

§  6.  Though  an  officer  conduct  the  service  of  an  execution 
irregularly,  yet,  if  the  goods  are  fairly  sold,  and  the  proceeds 
applied  to  the  execution,  only  nominal  damages  can  be  recovered. 
But  he  is  liable  for  the  amount  of  any  difference  between  tlie 
value  of  the  goods  and  the  sum  for  which  they  were  sold.^ 

§  7.  The  plaintiff,  the  grantee  of  an  equity  of  redemption, 
caused  the  equity  to  be  sold  on  execution  against  the  grantor,  for 
the  purpose  of  strengthening  his  title,  bid  it  off  himself,  took 
a  deed  from  the  officer,  and  paid  the  officer  only  his  fees  and  ex- 
penses. In  consequence  of  the  officer's  neglect  the  sale  was  in- 
effectual, but  the  plaintiff's  title  was  valid  independent  of  the 
sale.  In  an  action  against  the  officer  for  his  default,  the  measure 
of  damages  was  held  to  be  only  the  amount  of  fees  and  expenses 
actually  paid  by  the  plaintiff,  with  interest.^ 

§  8.  In  an  action  for  not  returning  process,  the  measure  of 
damages  is  the  actual  injury ;  and  they  will  be  merely  nominal  if 
the  debt  was  not  collectable.^  Thus,  to  an  action  for  not  making 
return  in  a  suit  upon  a  note,  the  officer  may  set  up  the  invalid- 
ity of  the  note  as  a  defence.^  So,  to  an  action  for  not  returning 
a  writ,  the  officer  may  show  the  existing  ability  and  liability  of 

2  Nightingale  r.  Scannell,  18  Cal.  315.  officer,   Brooks  o.  Hoyt,   6  Pick.   468; 

<  Van  Pelt  t7.  Littler,  Uib.  194;  Dorsey  Shackford  o.  Goodwin,    13  Mass.   187; 

V.  Manlore,  ib.  553.  Burrell  v.  Lithgow,  2  ib.  526 ;  9  Conn. 

*  Hamner  v.  Griffith,  I  Grant,  193.  387  ;  Rich  v.  Bell,  16  Mass.  294. 

«  Daggett  V,  Adams,  1  Greenl.  198.  *  Hamilton  v.  Ward,  4  Tex.  356. 

»  Sexton  V.  Neyers,  20  Pick.  451.     See  ^  Woolcott ».  Gray,  Brayt.  91. 
farther,  as  to  the  general  liability  of  an 
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the  debtor  in  mitigaticg;i  of  damages.^  So,  in  an  action  for  non- 
return of  an  execution,  the  plaintiff  must  show  the  amount  of 
damages.    The  measure  is  not  the  amount  of  the  execution.^ 

§  9.  For  non-return  of  an  execution  for  Commonwealth's  notes, 
the  officer  is  liable  for  the  value  of  the  notes,  with  interest  and 
damages.    Without  proof  of  value,  the  judgment  is  erroneous.* 

§  10.  In  an  action  against  a  sheriff  for  2^  false  return  on  9,fi.fa.j 
the  measure  of  damages  is,  primd  facie^  the  execution  debt.  He 
may  show  that  other  executions  in  his  hands  would  have  taken 
the  proceeds  of  a  sale,  in  mitigation  of  damages.^ 

§  11.  Where  an  officer  sold  an  equity  of  redemption  on  execu- 
tion, without  having  given  notice  of  the  place  of  sale,  but  falsely 
returned  that  he  had,  whereby  a  subsequently  attaching  creditor 
was  prevented  from  obtaining  satisfaction  of  his  demand ;  in  an 
action  for  the  false  return,  the  measure  of  damages  is  the  debt 
and  interest,  if  the  value  of  the  property  attached  amounts  to  so 
much.^ 

§  12. .  In  an  action  by  a  creditor  against  an  officer,  for  falsely 
returning  that  he  had  served  upon  the  creditor  a  copy  of  the  noti- 
fication that  a  debtor  intended  to  take  the  poor  debtor's  oath  (the 
copy  actually  served  being  such  that  the  creditor,  if  he  had 
chosen,  might  have  been  present  at  the  examination),  the  officer 
may  give  in  evidence,  in  mitigation  of  damages,  that  the  debtor 
had  no  attachable  or  visible  property ;  and  if  this,  in  connection 
with  other  evidence,  satisfies  the  jury  that  the  debtor  was  entitled 
to  take  the  oaili,  the  plaintiff  ought  to  recover  only  nominal  dam- 
ages.® 

§  13.  In  a  suit  against  an  officer,  who  had  attached  property 
and  taken  a  receipt,  for  not  delivering  either  the  property  or  the 
receipt,  it  is  not  competent  to  show,  in  mitigation  of  damage,  that 
the  property  was  of  a  value  less  than  that  which  he  alleged  in  his 
return."^ 

§  14.  In  an  action  against  an  officer,  for  attaching  tools  of  trade, 
and  disturbing  the  plaintiff  in  the  use  and  occupation  of  his  bam ; 
if,  by  the  attachment,  the  plaintiff  wholly  lost  the  tools,  he  may 
recover  their  value,  with  interest ;  if  for  a  time  only,  the  amount 

1  Woolcott  V.  Gray,  Bravt.  91.  •  Forsyth  v.  Dickson,  I  Grant,  26. 

2  Bennet  v.  Vinyard,  34  Miss.  216.    See  *  Whitaker  a,  Sumner,  9  Pick.  308. 
Sanders  v.  Bank,'&c.  2  Met.  (Ky.)  327 ;  «  Woods  v.  Vamum;  21  ib.  165. 
Goodram  v.  Boot,  ib.  427.  ^  Allen  v.  Doyle,  33  Maine,  420. 

>  Williams  v.  Hall,  2  Dana,  97. 
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of  injury  from  the  loss  of  their  use ;  and  if  the  property  was  kept 
in  the  barn,  to  the  exclusion  of  the  plaintiff,  then  for  the  loss 
of  the  use  and  occupation  of  such  part  of  the  barn  as  was  not  oc- 
cupied by  the  tools.^ 

§  15.  In  an  action  on  the  case,  for  an  illegal  sale  of  property 
lawfully  attached ;  if  the  property  deteriorate  without  the  officer's 
fault,  the  value  at  the  time  of  sale  is  the  measure  of  damages. 
The  court  make  the  following  remarks,  involving  an  important 
distinction  as  to  forms  of  action :  ^^  If  the  defendant  had  •  .  . 
made  a  valid  sale  of  the  mare  •  .  .  upon  the  writ,  he  would  have 
been  accountable  only  for  what  he  got  •  .  •  upon  the  sale.  .  .  . 
Au  officer  is  not  liable  for  accidents  and  injury  to  property  held 
by  him  under  attachment  .  .  •  which  happen  without  any  fault 
of  act  or  neglect  on  his  part  •  •  •  It  is  claimed,  that  •  .  • 
the  defendant  became  trespasser  ab  initio^  and,  therefore,  the 
measure  of  damages  is  the  value  of  the  property  at  the  time  it 
was  taken.  •  .  .  Whatever  might  have  been  the  rule,  if  the  plain- 
tiff had  brought  trespass  ...  he  cannot  •  •  •  insist  upon  that 
measure  of  damages  in  the  present  case."  ' 

§  16.  If,  after  seizure  and  levy  at  the  suit  of  the  plaintiff,  the 
sheriff  permit  the  property  to  be  "  run  off  or  eloigned,*'  he  or  his 
sureties  are  liable  to  the  plaintiff  for  the  debt,  interest,  and  costs 
in  his  execution,  if  the  property  was  of  so  much  value.' 

§  17.  Where  property  attached  by  a  deputy  is  stolen,  being  left 
iu  an  unsafe  place,  the  sheriff  is  liable,  not  the  deputy.  Refusal 
to  deliver  the  property  is  no  conversion  by  the  deputy.* 

§  18.  If  the  sheriff,  following  his  instructions,  not  wilfully, 
wantonly,  or  with  any  unnecessary  oppression,  without  malice  or 
aggravating  circumstances,  on  the  part  of  either  officer  or  creditor, 
seize  the  property  of  a  stranger;  the  measure  of  damages  is  the 
actual  loss,  being  the  value  thereof  and  interest  to  the  time  of  the 
verdict;^  the  cash  value  of  the  articles  in  the  market  at  the 
time  they  were  taken,  or  the  amount  of  money  it  will  take  in  the 
market  to  replace  the  articles.^  So  where  the  sheriff,  acting  in 
good  faith  and  with  good  discretion,  takes  goods  not  the  property 

1  Clapp  O.Thomas,  7  Allen,  188.  «  Phelps  o.  Owens,  11  Cal.  22;  18  ib. 

«  Walker  v.  Wilmarth,  37  Verm.  289;  372;  U  Penn.  96,1  Baldw.  138;  Smith  u. 

per  Barrett,  J.  ib.  294.  Fatney,  6  Shepl.  87  ;  Walker  v,  Borland, 

*  Mitchell  V,  Commonwealth,  37  Penn.  21  Mis.  289 ;  Belberg  v.  Gorham,  23  Cal 
187.  349 

*  Buck  V,  Ashley,  37  Verm.  475.  <«  Cassin  v.  Marshall,  18  Cal.  689. 
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of  the  defendant,  no  exemplary  damages  can  be  allowed ;  the 
measure  is  the  legal  interest  upon  the  value  while  the  owner  was 
oat  of  possession  (they  having  been  replevied),  compensation  for 
depreciation,  if  any,  and  the  expense  of  replacing  them.^  Thus, 
in  a  suit  against  a  sheriff  for  an  illegal  attachment  upon  a  stock 
in  trade,  proof  of  injury  to  the  plaintiff's  business  as  a  merchant 
is  inadmissible  as  a  basis  of  damages.^  So  in  trespass  against  one 
furnishing  an  execution  to  an  officer,  and  against  the  officer,  for 
taking  a  stock  in  trade,  with  a  charge  of  malice,  and  clidm  of 
vindictive  damages:  evidence  of  the  retail  value  of  the  goods  is 
inadmissible ;  the  market  cost  of  replacing  them  is  the  proper  basis 
for  damages.^ 

§  19.  If  goods  attached,  on  a  writ  against  a  person  not  owubg 
them,,  are  delivered  to  the  owner,  and  by  him  receipted,  he  may 
yet  sue  the  officer  in  trespass,  and  the  measure  of  damages  is  the 
value  of  the  goods  at  the  time  of  the  attachment,  without  inter- 
est. But,  in  an  action  by  the  officer,  the  owner  would  be  estopped 
to  set  up  property  ia  himself.^ 

§  20.  The  rule  of  damages,  in  case  of  articles  of  merchandise, 
allows  interest  from  the  expiration  of  the  usual  term  of  credit  on 
sale.  If  an  auction  sale  has  become  necessary  in  consequence  of 
the  levy,  the  plaintiff  will  be  entitled  to  recover  the  expenses  of 
such  sale ;  as  also  the  amount  of  the  premium  for  insurance 
against  fire  effected  on  the  goods.  But  not  counsel  fees  or  other 
expenses  incurred  in  prosecuting  the  suit.^ 

§  21.  When  an  officer  is  liable  in  trespass  to  the  assignee  of 
a  mortgage  of  personal  property,  for  taking  it  on  an  execution 
against  the  mortgagor,  and  holding  it  until  the  assignee  paid  the 
amount  of  the  execution  and  officer's  fees,  the  measure  of  dam- 
ages is  the  amount  paid,  and  interest,  and  reasonable  compensa- 
tion for  the  taking  and  detention.^ 

§  22.  A  mortgage  estops  one  who  joins  in  it  from  asserting  his 
title  only  as  against  the  mortgagee  ;  and  he  may  recover  the  full 
value  in  trespass  against  an  officer  who  attaches  the  property  as  the 
mortgagor's,  notwithstanding  a  settlement,  without  the  mortgagor's 
consent,  between  the  attaching  creditor  and  the  mortgagee.^ 

1  Beveridge  v,  Welch,  7  Wis.  465.  »  Ins.  Co.  r.  Conard,  1  Bald.  138. 

'  Dexter  v.  Paugh,  18  Cal.  372.  •  Carpenter  i;.  Camniing8,40  N.  H.  158. 

>  Nightingale  v.  Scannell,  ib.  315.  ^  Cram  v.  Bailey,  10  Grey,  87. 
*  Bobinson  v.  Mansfield,  13  Pick.  139« 
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§  23.  For  attaching,  in  an  action  against  a  third  person,  prop- 
ert7  which  remains  in  the  owner's  possession  until  judgment  and 
execution,  the  measure  of  damages  is  the  value  at  the  time  of 
taking.^ 

§  24.  For  neglect  seasonably  to  collect  and  return  an  execution^ 
the  amount  of  the  execution  is  the  measure  of  damages,  unless 
the  defendant  can  show  that  the  debtor  had  no  property  upon 
which  it  could  be  levied.^  Substantially  the  same  rule  is  laid 
down  in  other  language.  The  measure  of  damages  against  an 
oflScer  or  his  sureties,  for  neglect  to  seize  property,  is  the  actual 
loBs.^(a) 

§  25.  A  declaration  in  case  against  a  sheriff  alleged,  that 
although  he  could  have  levied  of  goods  of  the  execution  debtor 
within  his  bailiwick  the  moneys  indorsed  on  the  writ,  yet,  disre- 
garding his  duty,  he  did  not  levy  of  ^the  said  goods  the  moneys, 
or  any  part  thereof ;  and,  further  disregarding  his  duty,  falsely 
returned,  £c.  Held,  though  the  execution  debtor  had  otlier 
goods,  which  the  sheriff  had  not  seized  or  not  sold,  the  measure 
of  damages  was  what  the  goods  would  have  realized  if  sold  for 
the  best  price  which  the  sheriff  could  have  obtained.^ 

§  26.  In  an  action  against  an  officer  for  making  an  insufficieni; 
levy,  the  measure  of  damages  is  the  actual  injury,  and  not  the 
amount  of  the  execution,  unless  that  measures  the  injury.^ 

§  27.  When  a  sheriff  levies  upon  goods  and  refuses  to  sell,  the 
plaintiff  in  the  execution  is  entitled  to  recover  from  him  the  value 
of  the  goods  or  the  amount  of  the  execution,  whichever  is  least.  His 
only  remedy  is  against  the  sheriff  to  the  amount  of  the  goods.® 

§  27  a.  In  an  action  against  an  officer  for  not  serving  and  re- 
turning an  execution,  he  may  show  the  insolvency  of  the  debtor 
in  mitigation  of  damages,'  notwithstanding  he  does  not  return  the 
precept,  nor  allege  that  it  is  lost.  It  is  incumbent  on  the  plaintiff 
to  show  that  the  precept  has  never  been  returned.^ 

§  28.  For  refusal  to  levy  upon  and  sell  property,  mortgaged  for 

1  Henshaw  v.  Bank,  &c.  10  Gray,  51 S.  *  Commonwealth  v.  Lightfoot,  7  B.  Mon. 

*  Bowman  v.  Cornell,  39  Barb.  69.  298. 

>  Marshall  v.  Simpson,  13  La.  An.  437.        *  Hanmer  v,  Griffith,  I  Grant,  193.* 

*  Mullett  V.  Challjs,  2  Eng.  L.  &  £q.        7  Yarril  v.  Heald,2  Greenl.  91. 
260. 

(a)    In    Alabama,   upon  a  saggestion  amount  of  the  jadraent  and  interest  there- 

againat  a  sheriff,  that 'the  money  conld  hare  on  to  the  time  of  the  issaance  of  the  exe- 

been  made  on  an  execution  by  due  dili-  cation,  together  with  ten  per  cent,  on  that 

genoe,  the   measure   of  damages   is   the  amount.    Bondurant  v.  Lane,  9  Port  484. 


478  DAMAGES.  [book  V. 

more  than  its  value,  upon  executions  against  the  mortgagor,  the 
officer  is  liable  only  to  nominal  damages.^ 

§  29.  Where  property  of  a  party  is  sold  under  ill^al  process, 

and  bid  off  for  his  benefit,  for  the  precise  sum  demanded  by  the 

process,  the  measure  of  damages,  in  an  action  of  trespass,  is  the 

amount  of  the  bid,  and  interest,  not  the  value  of  the  property.' 

And,  in  general,  upon  a  wrongful  sale  by  an  officer,  if  the  owner 

buys  the  goods,  the  measure  of  damages  is  the  price  paid.'    So, 

in  trover,  if  the  property  has  been  applied  to  an  execution  at  the 

plaintiff's  request,  only  nominal  damages  are  recovered.^    So,  in 

a  suit  brought  by  A,  one  of  two  partners,  to  recover  his  interest 

in  property  taken  wrongfully  on  an  execution  against  the  firm, 

B,  the  other  partner,  refusing  to  join  as  plaintiff,  was  joined  as 

defendant.      Held,  a  recaption  of  the  goods,  whether  before  or 

after  suit  brought,  by  B,  was  in  legal  effect  a  recaption  on  joint 

accoimt  of  himself  and  A,  and  to  this  extent  would  reduce  the 

damages.^    So,  in  an  action  against  a  sheriff,  by  the  surety  of  a 

defendant  in  an  elder  execution,  for  applying  the  proceeds  of 

such  defendant's  property  upon  a  junior  execution,  whereby  such 

surety's  property  was  taken  upon  the  elder ;  the  officer  is  only 

liable  for  so  much  of  the  surety's  property  as  was  sold  for  the  sum 

80  misapplied.^ 

§  30.  But,  in  an  action  of  trespass  for  a  wrongful  levy  upon 
personal  property,  evidence  of  the  application  of  part  of  the  pro- 
ceeds of  sale  to  the  plaintiff's  rent  is  inadmissible  in  reduction  of 
damages.^  So,  in  an  action  against  the  sheriff  for  an  illegal  levy, 
although  the  plaintiff  was  himself  about  to  have  sold  the  goods 
at  aucftion,  evidence  is  not  admissible  that  they  brought  full  and 
fair  auction  prices,  and  what  these  prices  actually  were ;  or  that 
the  sale  was  by  a  competent  auctioneer.^  So  an  attachment  in 
favor  of  Kf  containing  only  the  common  counts,  was  vacated  as 
against  F,  a  subsequent  attaching  creditor,  by  an  amendment  in- 
troducing a  new  and  fraudulent  cause  of  action,  on  which,  as  veil 
as  on  an  honest  cause  of  action,  judgment  was  recovered,  although 
F  was  admitted  to  defend  the  action.  After  notice  from  F,  with- 
out any  offer  of  indenmity,  the  officer  sold  the  articles  imdcr  K's 

^  Cooper  V.  Wolf,  15  Ohio  St  524.  ^  Staton   v.  Commonwealth,  8  Dana* 

*  Baker  v.  Freeman,  9  Wend.  36.  S97. 

*  Alexander  i;.  Hellber,  35  Mis.  334.  ^  Graham  r.  HcCreaiy,  40  Penn.  515. 

*  Perkins  t;.  Freeman,  26  111.  477.  *  Cassin  u,  Matshall,  IS  Cal.  689. 
^  Nightingale  v.  Scanneil,  IS  Cal.  815. 
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execution,  and  returned  F's  execution  unsatisfied.  In  an  action 
therefor  by  F  against  the  officer,  it  was  held,  that  the  measure  of 
damages  was  the  amount  of  his  execution  (being  less  than  the 
proceeds  of  the  goods),  with  interest,  and  that  the  amount  of  K's 
honest  demand  was  not  to  be  deducted  from  the  value  of  the 
goods.^  And  the  tender^  by  an  officer,  of  a  part  of  the  value  of 
property  sold  under  void  process,  does  not  entitle  him  to  a  miti 
gation  of  damages.^ 

§  31.  In  an  action  against  a  sheriff  for  neglecting  to  take 
the  body  of  a  defendant  in  execution,  he  should  be  allowed, 
by  way  of  mitigating  damages,  to  prove  the  pecuniary  circum- 
stances and  condition  of  such  defendant.  The  court  say:  ^^It 
is  urged,  on  behalf  of  the  plaintiff,  that  the  body  of  a  defend- 
ant in  execution,  being  in  law  the  highest  form  of  satisfaction  of 
a  judgment,  is  equally  so,  whether  the  defendant  is  rich  or  poor ; 
and  that  it  is  nothing  to  the  sheriff  what  kind  of  satisfaction  the 
plaintiff  may  elect.  .  •  .  But  the  conclusive  answer  to  this  is, 
that  an  action  of  this  kind  is  given  against  the  sheriff  by  statute, 
^  at  the  suit  of  any  party  aggrieved,  for  the  damages  sustained  by 
him.'  This  means  pecuniary  damages.  Hence,  if  it  should  be 
made  to  appear  t|iat  satisfaction  in  that  form  alone  could  be  of  no 
pecuniary  advantage  to  the  plaintiff  by  reason  of  the  poverty  of 
the  defendant,  that  fact  .would  seem  to  be  competent  on  the  ques- 
tion of  damages."  ^ 

§  32.  The  measure  of  damages,  in  an  action  against  an  officer 
for  an  escape^  (a)  seems  somewhat  unsettled ;  depending  in  part 
upon  the  form  of  action,  which  may  be  either  debt  (unless  abol- 
ished by  statute)  or  ease. 

§  33.  It  is  laid  down  as  the  general  rule,  that,  in  the  action  of 
debt  for  an  escape,  the  measure  of  damages  is  the  debt  and  costs, 
with  interest  from  the  date  of  the  writ.^  Or,  as  is  sometimes 
held,  in  escape  from  an  execution,  the  amount  of  the  execution, 
with  interest  from  the  time  of  escape.^    Thus,  in  New  York,  in 

1  Fairfield  v.  Baldwin,  12  Pick.  SSS.  *  Whitehead  v.  Varnnm,  14  Pick.  523* 

'  Clark  9.  Hallock,  16  Wend.  607.  See  Griffin  v.  Brown,  2  ib.  304. 

*  Dininnj    r.  Faj,  38  Barb.   18;  per       ^  Bowen  v.  Hantinf^ton,  3  Conn.  423; 

Johnson,  J.  ib.  23.  Seymour  v.  Hanrey,  8  ib.  63. 

(a)  A  person  was  taken  npon  an  attach-  to  snrrender,  he  shot  himself  before  a  re- 

ment  for  non-payment  of  money.    The  capture,  but  the  officer  retained  his  bodj. 

sheriff,  without  taking  bail,  allowed  him  to  Held,  the  sheriff  was  liable  as  for  an  escape. 

CO  at  large  on  his  promise  to  surrender.  Moore  v.  Moore,  25  Beay.  8. 
The  sheriff's  officer  naying  called  on  him 
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case  of  the  escape  of  one  arrested  on  a  ca.  sa,^  the  sheriff  is  liable 
for  the  debt,  damages,  or  sum  of  money  for  which  such  prisoner 
was  committed  ;  and  this  may  be  recovered  of  the  sheriff  since  the 
Code,  where  the  complaint  states  all  the  facts  essential,  accord- 
ing to  the  former  practice,  to  a  good  declaration  in  debt,  and 
prays  judgment  for  the  amount  of  the  judgment,^ 

§  34.  But  the  prevailing  rule  now  seems  to  be,  that,  in  an  ac- 
tion on  the  case  against  a  sheriff,  for  neglecting  to  arrest,  or  per- 
mitting an  escape  after  arrest,  the  measure  of  damages  is  the 
iiyury  thereby  sustained.^  So  the  liability,  in  equity,  of  a  sheriff 
for  an  escape,  is  the  loss  actually  sustained,  and  the  court  will 
ascertain  the  amount  of  damages,  by  charging  the  sheriff  with  the 
debt,  and  throwing  on  him  the  omi8  of  proving  that  less  would 
have  been  recovered  if  the  debtor  had  remained  in  custody  or 
had  given  bail.^ 

§  35.  In  a  late  case  in  Ohio,  it  is  held  that  in  case  of  escape, 
whether  voluntary  or  negligent,  it  may  be  shown,  in  mitigation  of 
damages,  that  the  debtor  was  either  insolvent,  or  wholly  destitute  of 
property.  The  court  remark  :  "  In  this  country  the  following  rules ' 
seem  now  to  be  settled  by  the  preponderating  weight  of  author- 
ity :  1.  On  proving  the  judgment,  arrest,  and  escape,  the  plaintiff 
is,  primd  fade,  entitled  to  recover  the  whole  amount  of  his  debt. 
2.  To  reduce  the  recovery  below  the  amount  of  the  debt  due 
from  the  escaping  prisoner,  the  onus  probandi  rests  upon  the 
defendant.  3.  For  this  purpose  the  defendant  may  not  show  that 
the  amount  of  the  debt  is  still  capable  of  being  collected  from  the 
•  escaped  prisoner ;  but  may  show  his  partial  or  total  insolvency  or 
pecuniary  worthlessness  at  the  time  of  the  escape.  4.  That  on 
proving  judgment,  arrest,  and  escape,  the  plaintiff,  in  all  cases,  is 
entitled  to  recover  at  least  nominal  damages.  5.  Where  the  jury 
find  the  escape  to  have  been  not  only  voluntary  on  th^  part  of  the 
officer,  but  that,  in  permitting  the  same,  he  was  actuated  by 
malice,  fraud,  or  corruption,  they  are  not  restricted  to  the  amount 
of  pecuniary  injury  actually  sustained,  and  may  include  reason- 
able exemplary  damages ;  but,  with  this  exception,  where  evidence 
in  mitigation  is  given,  the  actual  injury  sustained  is  the  measure 
of  recovery."  * 

1  Benick  v,  Orser,  4  Bosw.  S64;  Mo-        '  Moore  v.  Moore,  25  Bear.  8;  4  Jor. 
Creery  v.  Willett,  ib.  643.  (N.  S.)  250;  27  L.  J.  Ch.  385. 

3  Pagh  V.  M'Bae,  2  Ala.  393.  «  Hootman  v.  Shriver,  15  Ohio  St.  43 ; 

per  Brinkerhof,  C.  J.,  ib.  46. 
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§  36.  In  case  of  the  escape  of  a  person  committed  for  contempt, 
who  is  to  stand  committed  until  a  fine  is  paid,  the  true  measure 
of  damages  against  tlie  sheriff  is,  primd  facie^  the  value  of  the 
custody  of  the  person  at  the  time  of  the  escape.  But  upon  proof 
of  his  insolvency  and  utter  inability  to  pay,  the  damages  will  be 
only  nominal.^ 

§  37.  The  important  rule  is  adopted,  in  a  very  late  English  case, 
that  not  only  the  party's  own  means,  but  all  reasonable  chances, 
founded  on  his  position  in  life  and  surrounding  circumstances, 
that  but  for  the  escape  any  part  of  the  debt  would  have  been 
paid,  are  to  be  considered  in  damages.^  (a) 

§  38.  In  an  action  against  an  officer  for  taking  insolvent  sure- 
ties on  a  prison-bounds'  bond,  after  commitment  upon  a  ca.  sa.^ 
the  measure  of  damages  is  held  to  be  the  amount  of  the  execution. 
The  solvency  of  the  defendant  cannot  be  inquired  into.^ 

§  39.  In  an  action  for  taking  insufficient  bail^  the  measure  of 
damages  is  the  injury  actually  sustained  by  the  judgment-creditor ; 
and  evidence  is  competent,  of  the  pecuniary  condition  of  the 
debtor  three  months  before  he  was  liable  to  be  taken  in  execu- 
tion ;  any  objection  to  such  evidence  affecting  its  weight  and 
effect,  not  its  competency.^  And,  in  such  case,  ^'the  fact  that 
the  principal  debtors  were  out  of  the  Commonwealth,  and  could 
not  be  arrested  on  execution,  may  be  important  in  its  bearing 
upon  the  amount  of  damages  sustained  by  the  default  of  the 
sheriff,  but  it  does  not  affect  the  rule  of  damages,  or  the  com- 
petency of  evidence  tending  to  show  the  entire  inability  of  the 
debtor  to  satisfy  the  demand.  In  all  actions  on  the  case,  the 
question  is,  what  is  the  amount  of  damage  sustained.^  .  •  .  The 

^  Loosej  V.  Oner,  4  Bosw.  391.  ^  Danforth  v,  Pratt,  9  Cash.  SIS.    See 

'  Kacrae  r.  Clarke,  Law  Rep.  1  C.  P.  Metcalf  t;.  Stiyker,  31  Barb.  62. 

408;  Amn.  Law  Rev.  Jan.  1867,  p.  298.  *  Brooks  v,  Uoyt,  6  Pick.  469. 
*  Jones  V,  Blair,  4  M'C.  281. 

(a)  In  an  action  by  the  sheriff  against  In  an  action  against  a  town  for  the  omis- 
the  connty  commissioners  for  failing  to  sion  of  a  constable  to  arrest  a  party  npon 
proTide  a  jail ;  the  measure  of  damages  is  a  writ  delivered  to  him  with  that  instmc- 
the  snm  recorcxed  from  him  for  the  escape  tion,  and  with  the  necessary  affidavit,  the 
thereby  caused.  Commrs.,  &c.  v.  Butt,  2  constable  supposing  that  a  bond  of  indem- 
Ham.  348.  See  Dennie  o.  Middlesex,  1  nitr  was  requisite,  and  giving  back  the 
Root,  278.  wnt  for  want  of  such  bond,  with  a  state- 
Where  an  action  for  an  escape  is  decided  ment  of  this  reason ;  evidence  is  admissible, 
against  the  officer,  in  an  action  by  him  in  mitigation  of  damages,  of  these  fiicts, 
against  the  prisoner,  he  may  recover  the  and  also  that  the  party  remained  in  the 
costs  of  the  former  salt.  Qriffin  v.  Brown,  State  subject  to  arrest  for  several  months. 
2  Fick.  804.  Blodgett  v.  Brattleboro',  30  Verm.  579. 
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statute  (Rev.  Sts.,  eb.  92,  §  71),  abolishing  the  action  of  debt  for 
an  escape,  is  strongly  in  affirmance  of  this  rule  of  damages. 
Indeed,  the  only  object  of  such  enactment  was,  to  allow,  in  all 
cases  of  this  nature,  the  application  of  this  principle,  and  not  to 
permit  the  plaintiff,  by  changing  the  form  of  his  action,  to  eyade 
this  rule  of  damages."  ^ 

§  40.  In  an  action  by  a  judgment-creditor  against  the  sheriff  for 
not  delivering  over  the  bailrbond^  the  judgment-debtor  haying 
avoided  on  the  execution,  the  sheriff  will  not  be  allowed  to  gire  in 
evidence,  in  mitigation  of  damages,  that  the  debtor  has  been 
insolvent  from  the  time  of  the  rendition  of  the  judgment  against 
him.^  ^^  Such  evidence  would  not  be  admissible  on  the  part  of 
the  bail,  if  the  officer  had  filed  the  bail-bond,  and  the  action  had 
been  brought  against  them ;  and  the  officer,  who  has  prevented  the 
plaintiff  from  bringing  that  action,  ought  to  leave  him  another 
remedy,  at  least  as  good  as  that  of  which  he  has  been  unjustly 
deprived.  The  officer,  by  such  a  proceeding,  voluntarily  assumes 
the  situation  of  the  ba^l ;  and  is  subject  to  all  their  liabilities, 
although  he  may  not  have  all  their  privileges."  The  officer  hav- 
ing  falsely  returned  that  he  had  taken  bail,  the  court  proceed 
to  remark :  ^^  When  the  officer  returned  that  he  had  taken  bail, 
which  he  knew  was  not  literally  true,  he  must  be  understood  as 
intending  that  he  would  himself  be  the  bail,  or  surety  for  the 
debtor."  ^ 

§  41.  In  an  action  against  an  officer  for  not  returning  the 
bail-bond ;  if  he  deliver  or  offer  it  to  the  plaintiff  in  season  for  a 
scire  facias  against  the  bail,  he  is  liable  for  only  nominal  dam- 
ages.* 

§  42.  In  an  action,  by  an  officer j  against  a  person  who  has 
taken  goods  seized  by  virtue  of  an  execution,  the  plaintiff  can 
only  recover  the  amount  of  the  execution.*  Thus,  where  prop- 
erty levied  on  is  taken  from  the  officer  by  a  mortgagee,  whose 
mortgage  is  void  against  creditors,  the  officer  can  recover  only 
the  amount  of  the  execution,  not  the  value  of  the  property.* 

§  43.  In  an  action  by  a  sheriff  against  a  person  by  whose  com- 

^  Per  Dewej,  J., West  v.  Rice,  9  Met.  564,       *  Glezen  v.  Rood,  2  Met.  490. 

*  Seeley  v.  Brown,  14  Pick  177 ;  Sim*       ^  Spoor  v.  Holland,  8  Wend.  445. 
mons  V.  Bradford,  15  MaM.  82.  *  Linnlle  v.  Black,  6  Dana,  176. 

*  Per  Jackson,  J.,  Simmons  v,  Bradford, 
15  Mass.  84,  85. 
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mand  he  had  made  an  attachment  and  sold  on  execution  certain 
goods,  the  value  of  which  he  has  been  obliged  to  pay  to  their  real 
owner  in  another  action ;  the  defendant  is  liable  for  the  whole 
amount  thus  recovered,  though  some  of  the  counts  included  the 
breaking  open  of  the  owner's  store,  with  which  this  defendant 
had  nothing  to  do ;  the  whole  being  but  one  transaction  in  the 
eye  of  the  law.^ 

1  Nelson  v.  Cook,  19  HI.  440. 
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CHAPTER    XI. 

DAMAGES  IN  CASE  OF  PBINCIPAL   AND  AGENT,  MASTER  AND  SER- 
VANT ;   BAn^MENT. 

1.  Master  imd    Bervftnt ;    priDcipal    and  11.  Pledge, 

agent;  —  action  of  the  principal  against  the  14.  Common  carriers;  neglect  or  delay, in 
agent.                                                                deliverinjs. 

6.  Liability  of  a  principal  for  his  agent  19.  Injuij  to  property  from  neglect 

7.  Action  of  agent,  &c.,  against  his  prin-  22.  Special  and  prospective  damsgei. 
cipal,  &c.  26.  Miscellaneous  points. 

8.  Of  master  against  third  person.  29.  Damages  in  actions  Inf  bailees. 

9.  Bailment 

§  1.  The  measure  of  damages,  in  an  action  against  a  factor  for 
selling  goods  in  violation  of  instructions,  is  the  difference  between 
the  price  obtained  and  the  minimum  price  limited  bj  the  instruc- 
tions.^ 

§  2.  A,  a  merchant  at  Seville,  wrote  to  B,  his  agent  at  Liverpool, 
desiring  him  to  insure  a  cargo  of  fruit  to  that  place.  B,  acting 
bond  fide^  instructed  C,  who  had  occasionally  acted  as  A's  agent 
in  London,  to  get  a  policy  there.  C,  for  that  purpose,  employed 
D,  an  insurance-broker,  who  effected  the  insurance  in  his  own 
name,  and  afterwards  received  the  amount  of  a  loss  from  the  un- 
derwriters, but  retained  it,  claiming  a  lien  for  a  debt  due  to  him 
from  G,  in  respect  of  former  premiums  and  commissions.  In  an 
action  by  A  against  B,  for  neglecting  to  effect  a  good  and  availa- 
ble insurance,  and  to  take  steps  to  get  the  money,  and  for  money 
had  and  received,  the  judge,  —  treating  it  as  immaterial  whether 
the  letter  of  instructions  from  B  to  C  had  been  shown  to  D  or 
not,  —  ruled,  that  B  had  violated  his  duty  as  agent,  by  employing 
another  agent  in  London,  instead  of  effecting  the  policy  himself, 
and  was  responsible  for  the  whole  amount  received  from  ilie  un- 
derwriters by  D.  Held,  erroneous ;  that,  if  B's  letter  had  been 
thus  shown,  D  could  acquire  no  lieu  upon  the  proceeds,  and  his 
unlawful  detention  of  the  money  could  not  give  A  a  right  of 

1  Blot  V.  Boiceaa,  1  Sandf.  111. 
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action  against  B  for  the  whole  amount,  though  B  might  be  liable 
for  some  nominal  damages  for  breach  of  duty  as  agent.^ 

§  3.  And,  in  general,  where  an  agent  fails  to  execute  orders 
faithfully,  damages  are  not  recoverable  for  any  speculative  loss, 
but  only  for  positive  and  direct  loss,  resulting  from  the  breach  of 
orders.* 

§  4.  In  an  action  against  a  notary,  for  failing  to  give  notice  of 
the  dishonor  of  paper,  according  to  his  undertaking,  the  measure 
of  damages  must  be  the  injury  sustained  by  the  neglect ;  in  esti- 
mating which,  the  solvency  of  the  party  to  whom  notice  should 
have  been  given  is  a  material  element.^ 

§  5.  In  an  action  against  bankers  for  refusing  to  pay  a  trader's 
checks,  though  having  sufficient  assets  of  the  trader,  he  may 
recover  substantial  damages,  without  proof  of  actual  damage.^ 

§  6.  Exemplary  damages  cannot  be  recovered  for  malicious  acts 
of  an  agent,  unless  authorized  or  ratified.  As  against  a  railroad, 
for  a  wrongful  expulsion  from  a  car  by  the  conductor.^  So  a 
stage-coach  proprietor  cannot  be  mulcted  in  exemplary  damages 
for  the  negligence  or  fault  of  his  servant,  though  the  jury  may 
award  more  than  the  damages  actually  sustained.® 

§  7.  One  employed  for  a  definite  time,  if  improperly  dismissed 
during  the  time,  is  primd  facie  entitled  to  recover  the  agreed 
price  for  the  whole  term.  But  it  may  be  shown,  in  mitigation  of 
damages,  the  burden  of  proof  being  upon  the  defendant,  that  the 
plaintiff  was  otherwise  profitably  employed,  or  refused  an  offer  of 
such  employment.^ 

§  8.  In  an  action  for  enticing  away  an  apprentice,  where  there 
has  not  been  a  loss  of  service  during  the  entire  apprenticeship, 
and  where  the  apprentice  is  not  taken  out  of  the  State,  prospec- 
tive damages  cannot  be  recovered.^ 

§  9.  Where  goods  are  bailed^  to  be  exchanged  for  others  which 
the  bailee  converts  to  his  own  use ;  the  value  of  the  latter,  not 
the  former,  is  the  measure  of  damages.^ 

1  CahiU  V.  Dawson,  d  C.  B.  (N.  S.)  "  Wardrobe  v.  Stage  Co.  7  CaL  118. 

106.  T  Kine    v.  Steircn,  44  Pean.   105  ;    2 

^  Bell  t;.  CnnniDeham,  3  Pet.  69.  Greenl.  £▼.  4  261 ;  Costigan  v.  The  Mo- 

*  Bank,  &c.  t;.  Mianton,  7  Ala.  108.  hawk,  &c.  2  Denio,  609. 

*  Rolin  V.  Steward,  25  Eng.  L.  &  Eq.  '  Moore  v.  Love,  3  Jones,  215.    See 
341.  Gray  v.  Crocheron,  8  Port.  191. 

»  Milwaokie,  &c  v.  Finney,  10  Wis.  388.       •  Chase  p.  Blaisdell,  4  Min.  90. 
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§  10.  Any  neglect  or  omission  of  the  bailee  of  goods  entrusted 
to  him  for  sale,  or  his  wilful  or  negligent  sale  for  a  sum  less  than 
their  real  value,  should,  in  a  suit  against  him,  be  alleged,  made 
the  ground  of  a  claim  for  special  damages,  and,  on  denial,  proved ; 
the  damages  depending  upon  the  value  of  tho  property  in  the 
hands  of  the  plaintiff  at  the  time  of  the  neglect  complained  of. 
If  the  acts  of  the  bailee  amount  to  a  conversion,  the  damages 
will  be  the  full  amount  of  the  original  owner's  interest  in  the 
property,  less  the  charges  contemplated  in  the  agreement.^ 

§  11.  Where  goods  pledged  were  attached,  and  taken  from  the 
possession  of  the  pledgee,  at  the  suit  of  a  creditor  of  the  pledgor, 
without  payment  or  tender  of  the  amount  for  which  they  were 
pledged,  as  provided  by  statute  ;  the  attachment  being  void,  and 
the  plaintiff  liable  to  the  pledgor  for  all  beyond  the  debt,  the 
pledgee  is  entitled  to  recover  of  the  officer  the  full  value  of  the 
goods,  and  not  merely  the  amount  due  from  the  pledgor.^  So  in 
Maine,  where  property  pledged  was  taken  and  sold  on  execution, 
before  the  statute  of  1835,  ch.  188,  as  the  property  of  the  pledgor; 
in  an  action  by  the  pledgee  to  recover  the  goods,  the  measure  of 
damages  is  the  value  of  the  property,  and  not  the  amount  of  his 
lien  as  against  the  pledgor  only.^ 

§  12.  In  trover,  by  a  pledgee  against  the  pledgor,  for  the  conver- 
sion of  a  pledge,  delivered  by  the  former  to  the  latter  for  a  spe- 
cial purpose,  the  measure  of  damages  is  the  value  of  the  pledge, 
with  interest,  unless  such  amount  exceeds  the  sum  due  the 
pledgee,  in  which  case  that  sum  is  the  proper  measure  of  dam- 
ages.* 

§  13.  The  plaintiffs,  a  bank,  received  from  A  a  pledge  of  stocks 
to  secure  a  debt.  Under  a  power  of  attorney  from  A,  the  stocks 
were  afterwards  transferred  to  them,  the  next  year  A  credited 
therewith,  for  a  less  sum  than  the  amount  of  the  debt  at  the  time 
of  the  pledge,  and  the  following  year  the  stocks  were  sold  and 
transferred  by  the  bank  to  its  own  officers  without  notice  or 
judicial  sale.  Subsequently  to  the  pledge,  A  gave  two  notes  to 
the  bank,  indorsed  for  his  accommodation  by  the  defendant,  who  set 
up,  as  a  defence  thereto,  a  wrongful  conversion,  and  increase  in  the 
value,  of  the  stocks,  to  an  amount  exceeding  A's  whole  indebtedness. 

1  Chase  v.  Blaisdell,  4  Min.  90.  »  Soule  v.  White,  S  Shep.  436. 

a  Pomeroy  v.  Smith,  17  Pick.  86.  *  Hays  v.  Riddle,  I  Sandf.  24S. 
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Held,  ihe  pledge  covered  the  notes  in  question ;  that  the  plaintiffs, 
before  selling,  were  bound  to  call  for  a  redemption,  and  notify  the 
sale,  and  were  guilty  of  gross  neglect  of  duty  in  failing  to  do  so ; 
that  the  private  sale  to  their  own  officers  was  illegal ;  and  that  the 
defence  was  good.^ 

§  14.  In  an  action  against  a  ca/rrier  for  not  delivering  goods  ac- 
cording to  contract,  more  especially  if  the  place  is  within  his 
route,  or  if  expressly  informed  of  a  favorable  market  for  the 
goods  at  the  particular  time  and  place;  the  measure  of  dam- 
ages is  the  net  value  of  the  goods  at  the  place  of  delivery,  or 
the  end  of  the  carrier's  route,  being  the  value  less  the  freight, 
and  at  the  time  when  they  should  have  been  delivered,  with  inters 
est.^  The  value  of  the  goods  at  such  place  is  the  price  for  which 
they  can  be  got  to,  not  at  that  place.^ 

§  15.  The  rule  is  applied  in  case  of  railroads.  The  measure  of 
damages  in  an  action  against  a  railroad  corporation  for  the  non- 
delivery, within  a  reasonable  time,  of  goods  intrusted  to  them  for 
transportation,  without  actual  conversion,  is  not  the  value  of 
the  goods,  but  the  difference  in  value  at  the  place  where  they 
were  deliverable,  at  the  time  when  in  fact  they  were  deliv- 
ered, from  their  value  when  they  should  have  been  delivered. 
In  case  of  refusal  to  carry  such  goods,  however  unlawful,  the 
measure  of  damages  is  the  difference  between  the  value  of  goods, 
at  the  point  of  destination,  when  they  should  have  arrived,  and  at 
the  same  time  at  the  place  of  detention,  including  necessary 
expenses  incurred  by  such  detention,  and  deducting  reasonable 
charges  of  transportation.^  In  another  case,  where  a  railroad 
failed  to  deliver  flour  at  a  day  agreed  upon,  the  measure  of  dam- 
ages was  held  to  be  the  difference  between  the  contract  price  of 
the  flour  on  that  day  and  the  price  actually  realized.^ 

§  16.  The  defendant  contracted  with  the  plaintiff  to  carry  pease 
from  Canada  to  New  York  by  water,  but,  through  negligence 

1  Sitgreayes  o.  Fannera',  .&c.  (Penn.)  1    Hilt    543;   King   v.  Woodbridge,  34 

13  Wright ;  Law  Reg.  Feb.  1866,  p.  250.  Venn.  565. 

«  Spring  r.  Haskefi,  4  Allen,  112.    See       »  Rice  r.  Baxendale,  7  H.  &  N.  96. 
Van  Winkle  v.  United  States,  &c.  37  Barb.        *  Galena,  &c.  v.  Rao,  18  ni..488 ;  Ingle- 

122  ;  Zeiglcr  w.  Wells,  23  Cal.  179  ;  Hayes  dew  v.  Northern,  &c.  7  Gray,  86;  Briggs 

V.  Wells,  ib.  185  (a  case  relating  to  drafU) ;  v.  N.  York,  &c  28  Barb.  515. 
Dean  v.  Vaccaro,  2  Head.  488 ;  Michigan,        *  Medbury  v.  New  York,  &c.  26  Barb. 

&c.  V,  Caster,  13  Ind.  164;  Taylors.  Col-  564. 
lier,  26  Geo.  122 ;  Davis  o.  New  York,  &c. 
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and  needless  delay,  could  carry  them  that  season  only,  to  Burling- 
ton,  the  lake  being  frozen.  He  refusing  either  to  forward  them  by 
railroad,  or  deliver  them  to  the  plaintiff  but  on  payment  of  freight, 
the  plaintiff  replevied  and  sent  them  to  Boston,  to  market,  which 
was  a  judicious  disposition  of  them.  Held,  the  plaintiff  should 
recover  the  difference  between  the  net  amount  realized  from  the 
sale  of  the  pease  in  Boston,  and  the  net  amount  they  would  have 
sold  for  in  New  York,  at  the  time  when  they  should  have  arrived 
there,  had  the  defendant  properly  discharged  his  contract.^ 

§  17.  The  defendant,  a  carrier  from  Bufialo  to  Albany,  agreed 
with  the  plaintiff  to  carry  barrels  of  apples  &om  A  and  B,  two  of 
its  stations,  to  Albany,  and  there  deliver  them  to  the  S  line.  The 
barrels  were  directed  to  the  plaintiff,  in  the  city  of  New  York, 
care  of  the  S  line,  Albany.  The  apples,  with  the  knowledge  of 
the  defendant,  were  purchased  for  the  New  York  market.  After 
delivery  by  the  defendant  to  the  S  line  at  Albany,  they  were  im- 
mediately forwarded  to  New  York,  where  they  were  opened,  and 
the  apples  found  injured  by  frost,  in  consequence  of  delay.  Held, 
if  the  damages  should  have  been  measured  by  the  value  or  de- 
preciation at  Albany,  such  value  or  depreciation  in  the  New  York 
market  might  also  be  shown  as  a  'basis  of  the  former.  Also  that, 
in  the  absence  of  any  allegation  or  proof  of  a  difference,  or  that 
the  depreciation  was  after  leaving  Albany,  the  jury  might  be 
instructed  to  find  the  value  to  be  that  proved  at  New  York, 
deducting  the  freight  from  Albany .* 

§  18.  The  measure  of  damages  against  a  common  carrier,  for 
delay  in  the  delivery  of  machinery,  is  the  value  of  its  use  during 
the  time  of  such  delay.  If  notice  of  the  intended  use  had  been 
given  to  the  carrier,  special  damages  may  be  recovered,  under 
proper  averments  in  the  declaration.* 

§  19.  In  an  action  against  a  carrier  for  injuries  to  cattle  through 
his  neglect,  the  measure  of  damages  is  the  diminution  of  their 
value  while  they  were  in  his  charge.* 

§  20.  The  measure  of  a  carrier's  liability  for  property  destroyed 
by  his  negligence,  which  has  not  been  the  subject  of  traffic,  is  the 
fair  value  of  the  property  at  or  near  the  place  of  its  destruction. 
But  it  would  seem  that  the  jury  may  consider  the  fact,  that  the 

1  Laurent  v.  Vaughn,  30  Verm.  90.  »  Priestly  v.  Northern,  &c.  26  111.  206. 

>  Marshall  v.  New  York,  &c.  45  Barb.       *  Black  v.  The  Camden,  &c  45  B^b. 
502.  40. 
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property  has  a  market  value,  at  another  place  to  which  it  was 
destined,  and  towards  which  the  carrier,  in  the  course  of  the 
usual  and  regular  communication,  was  then  taking  it,  in  connec- 
tion with  the  hazards  and  expenses  attendant  upon  the  residue 
of  the  intended  voyage.^ 

§  21.  Where  goods  are  injured  on  shipboard,  the  measure  of 
damages  is  the  difference,  between  their  value  in  their  damaged 
state,  and  their  value  at  the  port  of  destination,  if  they  had  been 
delivered  in  good  order ;  which  should  be .  ascertained  by  a  public 
sale.^ 

§  22.  In  a  case  against  a  carrier  for  negligence,  only  such  dam- 
ages can  be  recovered,  as  result  necessarily  from  the  act  com- 
plained of,  unless  special  damages  are  alleged  and  proved.' 

§  23.  A  carrier  who  at  first  wrongfully  refuses  to  deliver,  but 
afterwards  delivers,  goods  consigned  to  a  manufacturer,  is  not  liable 
for  consequential  damages  arising  from  delay  to  the  consignee's 
works,  or  for  a  loss  of  profits  caused  by  such  refusal ;  though  he 
is  liable  for  the  expense  of  sending  to  the  carrier's  office  a  second 
time  for  the  goods.^  So  where  the  plaintiff  sent  goods  from  A, 
by  railroad,  to  his  traveller  at  B,  which  through  its  negligence  were 
not  delivered  before  the  traveller  left  B ;  held,  the  profits,  which 
the  plaintiff  would  have  made  by  a  sale  at  B,  could  not  be  recov- 
ered as  damages  from  the  corporation.^  So  where,  by  default  of  a 
common  carrier  in  transporting  coal  according  to  contract,  a  man- 
ufacturer suffered  loss  by  reason  of  a  necessary  suspension  of 
business,  there  being  no  other  reasonable  means  of  supply,  evi- 
dence of  the  amount  of  profit  which  might  have  been  realized  is 
not  admissible.^  So  a  party  delivered  to  a  railway  company  goods 
to  carry  from  A  to  B,  paying  the  carriage,  to  be  delivered  to  a 
party  at  B.  Part  of  the  transit  was  effected  by  another  railway 
company,  which  refused  to  deliver  iip  the  goods  to  the  consignee 
without  pa;  ment  of  an  additional  specified  sum ;  but,  an  action 
having  been  threatened  against  the  contracting  company,  an  offer 
was  made  to  deliver  them  up  without  that  payment.  The  action 
was,  however,  persevered  in,  the  plaintiff  declaring  against  the  com- 
pany as  carriers,  with  a  count  in  trover,  subsequently  to  which  the 

^  Harrifl  v.  Panama,  &c.  3  Bosw.  7.  *  Great,  &c.  v,  Bedmayne,  Law  Bep.  1 

*  Hendenon  v.  MaM,  &c  12  La.  An.  C.  P.  329 ;  Amer.  Law  Key.  Oct.  1866,  p. 

352.  108. 

s  Hnnter  v.  Stewart,  47  Blaine,  419.  *  Cooper  v.  Toang,  22  Qeo.  269. 
«  Waite  9.  Gilbert,  10  Cosh.  177. 


490  DAMAGES,  [book  Y. 

goods  were  given  up  in  a  damaged  state.  Held,  the  additional  sum 
demanded  for  the  goods  was  not  the  measure  of  damage.  It  was 
questioned  whether  the  plaintiff  could  recover  for  deterioration  of, 
and  damage  to^  his  goods,  or  for  loss  of  profits,  while  detained  by 
the  company.  It  was  remarked  by  the  court :  ^^  It  is  impossible 
to  hold  that  a  person,  who  really  has  sustained  an  injury  of  wMch 
he  complains,  is  at  all  times  entitled  to  act  in  an  obstinate  and 
perverse  manner  and  say,  ^  I  care  nothing  in  reality  about  the  real 
loss  occasioned  to  me  by  this  injury,  but  I  have  a  claim  agunst 
the  other  party,  and  I  will  let  my  action  go  on.'  On  the  other 
hand,  all  persons  are  responsible  for  all  the  natural  and  legal  con- 
sequences resulting  from  acts  done  by  them  in  violation  of  the 
rights  of  others,  although  they  are  not  for  damage  which  might 
have  been  avoided.  The  jury  are  entitled  to  look  at  the  circum- 
stances and  at  the  conduct  of  both  parties  in  every  case,  see 
where  blame  is,  and  adjudicate  in  what  way  the  actual  mischief 
shall  be  borne,  according  to  the  way  the  parties  have  conducted 
themselves.    That  is  entirely  within  the  province  of  the  jury."  ^ 

§  24.  The  plaintiff,  a  hop-grower  in  Kent,  sent  to  London,  by 
railway,  some  pockets  of  hops,  consigned  to  a  purchaser.  The 
company  kept  the  hops  for  some  days  on  their  premises  in  an  open 
van,  whereby  a  small  portion  was:  stained  by  wet,  and  the  pur- 
chaser rejected  the  whole,  as  he  was  entitled  to  do  by  the  custom 
of  the  market.  The  plaintiff  dried  the  stained  hops,  and  they 
were  rendered  as  good  as  ever  for  actual  use,  but  the  staining  had 
depreciated  the  market  value  of  the  bulk.  The  plaintiff  sent  the 
hops  to  a  factor  for  sale,  but  at  that  time  the  market  price  of 
hops  had  considerably  fallen  from  what  it  was  at  the  time  the 
hops  ought  to  have  been  delivered.  Held,  he  was  entitled  to  re- 
cover the  amount  of  such  depreciation  in  value,  not  merely  in  the 
value  of  the  portion  actually  damaged. .  Also  the  difference  in  the 
market  price  above  referred  to.' 

§  25.  It  is  held  that,  as  a  common  carrier  owes  indemnity  to 
the  shipper  of  goods  for  delay  in  transportation,  legal  interest 
upon  the  price  during  the  delay  may  be  recovered,  as  the  measure 
of  such  indemnity.^    But,  in  an  action  against  a  carrier  for  negU- 

1  Davis  V.  N.  W.  Railway,  4  Jar.  (N.  S.)        *  CoUard  o.  S.  ft.  B^waj  Co.  7  H.  & 
1303;  £xch.  4  H.  &  Nor.  855;  per  Pol-    K.96. 
lock,  C.  B.,  ib.  s  Marrell  9.  Dixey,  14  La.  An.  298. 
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gence,  it  is  error  to  instruct  the  jury,  as  matter  of  law,  that  the 
plaintiff  is  entitled  to  interest  on  the  damages.^ 

§  26.  In  an  action  against  a  carrier,  for  damage  to  goods  in 
his  hands,  it  is  enough  to  prove  their  condition  and  value  When 
delivered  to  him  and  when  received  by  the  consignee ;  the  fact 
that  the  damage  was  partly  caused  by  bad  packing  goes  only  to 
the  amount  of  damages.^ 

§  27.  The  receipt  of  the  proceeds  of  sale  firom  a  factor  making 
it,  to  whom  the  carrier  had,  contrary  to  orders,  delivered  the  goods, 
is  no  bar  to  the  recovery  of  damages  from  the  carrier.^ 

§  28.  Where  an  article  was  delivered  to  a  common  carrier,  to  be 
delivered  to  a  factor,  at  a  certain  market,  who  had  been  instructed 
not  to  sell  until  ordered,  and  such  carrier  delivered  it  to  a  factor 
at  a  different  market,  who  had  no  instructions  concerning  it,  and 
it  isras  by  him  immediately  sold,  and  the  article  rose  in  price 
firom  that  day  until  the  suit  was  brought ;  held,  in  a  suit  against 
the  carrier,  brought  within  a  reasonable  time,  the  plaintiff  was 
entitled  to  recover  the  highest  price  attained  within  that  period.^ 

§  28  a.  A  passenger-carrier  may  become  liable  for  special  dam- 
ages to  one  not  a  passenger.  Thus  the  plaintiff  went  on  board  a 
steamboat  on  the  Mississippi  river,  at  one  of  her  intermediate 
landings,  and,  while  transacting  business  with  the  boat,  was  taken 
off  to  a  landing  below,  against  his  remonstrance.  Held,  he  was 
entitled  to  a  reasonable  time  to  transact  the  business  (to  take 
charge  of  a  lady  passenger),  and  to  damages  amounting  to  the 
reasonable  value  of  the  time  lost  and  expense  incurred  in  being 
taken  to  and  returning  from  the  place  at  which  he  was  landed ; 
and  if  the  master  of  the  boat  could  have  caused  him  to  be  landed 
at  any  point  easy  of  access  between  the  places  where  he  was  taken 
off  and  where  he  was  finally  landed,  but  maliciously  or  wantonly 
and  wrongfully  refused  so  to  do,  to  such  further  damages  as  would 
be  reasonable  punishment  for  such  malicious  conduct.^ 

§  28  b.  In  an  action  for  negligence  as  a  common  carrier, 
whereby  the  plaintiff's  arm  was  broken,  the  declaration  was  for 
damages  arising  firom  pain,  loss  of  time^and  expenses.  The 
plaintiff  offered  to  show  the  number  of  his  family,  and  that  they 
were  dependent  upon  him  for  support,  and  that  in  consequence^ 

1  Black  V,  The  Camden,  &c.  45  Barb.  '  Arrington  v.  Wilmington,  &€.  6  JonM. 

40.  6S. 

*  Higginboiham  v.  G.  N.  Railway  Co.,  *■  Ibid. 

S  Eoat.  »  Fin.  796, 10  W.  B.  858.  *  Stoneseiftr  o.  Sheble,  81  Mif .  248. 
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of  the  injury  he  became  embarrassed ;  but  the  eTidence  was 
rejected.  The  court  remarked :  '*  In  estimating  damages,  the 
guiy  may  consider,  not  only  the  direct  expenses  incurred  by  the 
plaintiff,  but  the  loss  of  his  time,  the  bodily  suffisring  endured, 
and  any  incurable  hurt  inflicted ;  for  these  may  be  classed  among 
the  necessary  results.  But  alleged  damages  sustained  by  the 
plaintiff,  from  the  circumstance  of  his  being  the  head  of  a  family 
dependent  upon  him,  have  no  necessary  connection  with  the 
injury  done  to  his  person."  * 

§  29.  A  carrier,  who  is  responsible  for  the  safety  of  the  cargo, 
may  have  damages  for  the  injury  thereto,  as  well  as  for  that  to 
his  vessel,  occasioned  by  a  collision.^ 

§  30.  In  a  lat-e  case,  elaborately  and  learnedly  argued,  being  an 
action  brought  by  a  pawnbroker  for  an  illegal  distress  of  goods 
pledged  to  him ;  the  plaintiff  was  held  entitled  to  recover  the  value 
of  the  goods,  not  merely  of  his  interest  in  them.  The  case  was  dis- 
tinguished from  that  of  Johnson  v.  Slear,  15  0.  B.  (N.  S.)  330, 
where  the  plaintiff  had  a  mere  nominal  interest,  and  therefore 
was  entitled  to  but  nominal  damages.  The  court  remark :  *'  He 
may  retain  out  of  that  the  sums  he  has  advanced  upon  them  and 
the  interest,  and  he  will  be  liable  to  hand  over  the  surplus  to  the 
respective  owners  of  the  goods."  ^  And  while,  in  general,  in  case 
of  any  lien  the  measure  of  damages  is  held  to  be  the  value  of 
such  lien ;  *  yet  the  distinction  seems  well  established,  that  in 
trover  or  trespass,  brought  by  one  having  a  lien,  a  bailee,  or 
special  property-man,  against  the  general  owner,  the  plaintiff 
can  recover  the  value  of  his  special  property  only ;  but  if  the 
suit  is  against  a  stranger,  then  he  recovers  the  value  of  the  prop- 
erty and  interest  according  to  the  general  rule,  and  holds  the 
balance,  beyond  his  own  interest,  in  trust  for  the  general  owner.' 
Thus,  in  an  action  for  the  conversion  of  sheep  held  by  the  plain- 
tiff as  estrays,  their  value  will  be  the  measure  of  damages,  in 
a  suit  against  any  pef  son  who  cannot  show  a  superior  right  to 
the  possession  of  them.^ 

1  Laing  v.  Colder,  8  Barr,  497.  *  White  v.  Webb,  15  Conn.  502.    See 

s  Commerce,  1  Black,  574.  Horton  v.  Reynolds,  8  Tex.  284  ;  Seds.on 

>  Swine  v.  Leach,  18  C.  B.  (N.  S.)  478  ;  Damages,  509,  3d  ed. ;  Ontcalt  v.  Darling, 

per  Erie,  C.  J.,  lb.  492.  1  Dntdi.  443. 

«  IngersoU  v.  Van  Bokkelin,  7  Cow.  ^  Hendricks  v.  Decker,  35  Bazb.  298. 

670;  5  Wend.  315. 
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§  81.  But  a  different  rule  has  been  applied  in  case  of  condi- 
tional sale.  Thus  A  entrusted  to  B  goods  to  peddle,  but  to 
remain  the  property  of  A  till  sold.  B  had  a  right  to  return  them, 
and  A  to  retake  them,  at  will.  When  sold,  B  was  to  account  at 
specified  prices,  and  he  left  with  A,  as  collateral  security,  money 
equal  to  the  value  of  the  goods.  B  sold  a  portion  of  the  goods 
and  took  more  on  the  same  terms,  paying  thirty-nine  dollars,  the 
value  of  the  last  lot,  wanting  four  dollars  and  twelve  cents,  and 
took  a  bill,  on  which  the  thirty-nine  dollars  was  credited  as  so 
much  paid.  The  goods  were  attached  as  B's  property.  Held, 
that  A  could  maintain  trespass  for  the  goods,  but  could  only 
recover  the  balance  unpaid  on  the  second  bill,  deducting  the 
thirty-nine  dollars  and  interest.^ 

1  Chaffer  v,  Sherman,  26  Verm.  237. 
42 
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CHAPTER   Xn. 

LANDLORD  AND  TENANT;    MORTGAGE. 

1.  Action  by  revenioner  agaioBt  a  third  18.  For  distress, 

person.  18.  For  fraud. 

6.  By  lessee  asainst  a  third  person.  19.  By  landlord  against  tenant 
6  a.  By  a  thira  i)er8on  against  lessee.  20.  Mortgage. 

7.  By  lessee  against  landlord. 

§  1.  In  many  cases,  a  reversioner  may  maintain  an  action  for 
injury  to  his  reversionary  estate ;  and  the  damages  are  dete^ 
mined  by  the  peculiar  nature  of  such  an  interest.^ 

§  2.  In  an  action  on  the  case  by  a  reversioner,  the  measure 
of  damages  is  the  amount  of  injury  to  the  reversion.^ 

§  8.  In  an  action  for  damages  done  to  a  reversion,  by  cutting 
off  the  eaves  of  a  building,  and  erecting  a  wall  with  a  drip  over 
the  premises  ;  as  there  may  be  repeated  actions  for  continuing  the 
nuisance,  evidence  is  not  competent  of  diminution  in  the  salable 
value  of  the  premises.* 

§  3  a.  In  an  action  by  a  landlord  against  an  officer,  for  taking 
under  execution  and  removing  goods  of  his  tenant,  without  pay- 
ing the  arrear  rent  due  the  landlord,  the  measure  of  damages 
is  the  value  of  the  goods.^ 

§  4.  The  plaintiff  was  tenant  for  life,  in  possession,  of  a  long 
term,  A  having  the  remainder,  and  the  plaintiff  the  reversion 
after  the  term.  The  plaintiff  brings  an  action  against  a  stranger 
for  cutting  and  carrying  away  trees,  with  a  per  quod.  Held,  the 
entire  value  of  the  timber  might  be  recovered,  and  A  could  not 
claim  any  part  of  it,  though  he  also  might  maintain  an  action 
for  the  injury  to  his  remainder.* 

§  5.  On  the  other  hand,  a  lessee  or  particular  tenant  may 
often  bring  an  action.^ 

1  See  Jackson  v,  Fisher,  1  M.  &  S.  234 ;        *  BathishUl  v.  Reed,  37  Eng.  L.  h  £q. 

Tucker  v.  Nowman,   11  Ad.  &  Ell.  40;  317. 

Baxter  v.  Taylor,  4  B.  &  Ad.  72 ;  Dobson        *  Crawford  ».  Jarrett,  2  Leigh,  630. 
V.  Blackmore,  9  Qii.  B.  991.  *  Burnett  v,  Thompson,  6  Jones,  210. 

«  Dutro  V,  Wilson,  4  Ohio  (N.  S.),  101.        •  See  AttersoU  v.  Stevens,  1  Taan.  188 
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§  6.  In  an  action  for  a  continuing  trespass,  a  tenant  can  recover 
only  for  injury  to  his  possession,  not  to  the  reversion.^ 

§  6  a.  Where  a  tenant  from  year  to  year  falsely  represents  to 
the  plaintiff  that  he  had  authority  from  his  landlord  to  let  in  a 
new  tenant,  and  thereby  induces  him  to  pay  lOO/.  for  allowing  him 
to  enter  into  possession,  and  also  to  take  the  stock  at  a  valuation ; 
but,  the  landlord  refusing  to  accept  him  as  a  tenant,  he  is  com- 
pelled to  leave  after  a  year's  occupation  :  it  being  doubtful,  on 
the  evidence,  whether  on  the  whole  the  plaintiff  had  become  a 
loser  or  gainer,  and  the  defendant  having  paid  the  first  half  of  the 
year's  rent  to  the  landlord ;  the  jury,  in  an  action  for  the  false 
representation,  may  find  for  the  plaintiff  a  sum  less  than  the  100/. , 
or  even  nominal  damages ;  and,  in  a  cross  action,  for  half  a  year's 
rent,  for  money  paid,  should  find  for  the  plaintiff.^ 

§  6  6.  A  lessee  of  premises,  hired  and  used  for  a  livery  stable, 
may  maintain  an  action  against  one  who  has  laid  gas^ipes,  in  neigh- 
boring streets,  so  imperfectly,  that  gas  escapes  therefrom  through 
the  ground  and  into  the  water  of  a  well  upon  such  premises,  and 
thereby  renders  it  unfit  for  use,  and  makes  the  enjoyment  of  his 
estate  less  beneficial ;  although  the  nuisance  may  have  existed  in 
a  less  degree  when  the  premises  were  hired.  Also  for  the  inconven- 
ience to  which  he  has  been  thereby  subjected,  and  expenses  in- 
curred in  reasonable  and  proper  attempts  to  exclude  the  gas ;  but 
not  for  injury  caused  by  allowing  his  horses  to  drink  the  water  af- 
ter he  knew  that  it  was  corrupted  by  the  gas.^  The  fact,  that  other 
causes  have  contributed  to  render  the  water  impure  and  unfit  for 
use,  is  no  bar  to  such  action ;  but  it  may  be  shown  to  affect  the 
amount  of  damages.^ 

§  7.  Actions  may  also  arise  between  the  landlord  and  tenant 
themselves. 

§  8.  In  an  action  by  a  tenant  for  taking  grain  in  the  ground 
upon  execution  against  the  landlord ;  the  measure  of  damages 
is  the  full  value  of  the  grain,  the  lease  providing  that  the  land- 
lord should  receive  his  share  of  the  grain,  to  be  deliyered  in  the 
bushel,  at  the  mill,  and  no  title  therefore  resting  in  him  till 
delivery.* 

i  NiTin  V.  Steyens,  5  Harring.  272.  «  Ibid.  5  Allen,  213. 

'  CrackDell  v.  Davy,  1  b\  &  F.  57.  >  Beam  v.  HamUh,  45  Penn.  376. 

*  Sherman  v.  Fall  Biyer,  &c.  2  Allen, 
584.    ' 
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§  9.  Where  a  lessee  covenants  to  spend  or  consume  hay  and 
fodder  upon  the  farm,  if  the  lessor  attaches  it,  in  a  suit  bj  the 
lessee  against  the  officer,  damages  cannot  be  measured  in  part  bj 
the  plaintiflF's  disability  thereby  caused  to  comply  with  his  cov- 
enant. The  disability  being  caused  by  the  act  of  the  lessor  him- 
self, the  latter  could  not  claim  upon  the  covenant.^ 

§  10.  Where  a  landlord  enters  and  ejects  his  tenant  without 
right,  the  latter,  in  an  action  of  trespass  for  the  injury,  may  re- 
cover damages  for  his  improvements  before  expulsion ;  as,  for 
example,  the  value  of  vegetables  and  grape-vines  which  he  had 
planted.^ 

§  11.  In  a  suit  for  the  destruction  of  a  ^  store  occupied  by  the 
plaintiff,  whereby  he  was  put  out  of  possession  and  deprived  of  the 
use  and  benefit  of  the  store,  &c. ;  held,  evidence  of  the  underlet- 
ting, by  the  plaintiflF,  of  parts  of  the  store,  and  the  rates  thereof, 
was  admissible,  as  tending  to  show,  whether  or  not  his  holding 
was  favorable,  and  how  much  his  rights  were  really  worth.  Also, 
that  the  cost  of  repairing  certain  damages  inflicted  by  the  first 
attempt  at  trespass,  by  which  the  plaintiff  was  not  fully  ousted, 
was  admissible  evidence,  as  a  very  obvious  measure,  of  a  principal 
branch  of  damages.  Also,  that  under  his  count,  alleging  that  be 
had  been  hindered  and  prevented  from  carrying  on  his  business, 
as,  &c.,  and  his  count  that  he  had  been  deprived  of  the  use  and 
benefit  of  his  store,  the  plaintiff  might  show  that  he  had  hired 
another  store,  the  best  he  could  obtain,  but  inferior,  as  a  stand 
for  his  business,  to  that  from  which  he  had  been  ejected.  Bat 
not  the  cost  of  repairs,  no  tenancy  being  alleged.^ 

§  12.  A  tenant  at  will,  evicted  without  notice,  may  recover 
damages  from  the  landlord  up  to  the  time  when  the  latter  might 
have  terminated  the  tenancy,  being  the  direct  result  of  the  ex- 
pulsion, though  the  action  is  brought  before  that  time ;  but  for 
no  longer  period.* 

§  13.  For  a  wrongful  distress^  actual  damage  may  be  recovered, 
the  rent  being  deducted,  if  thus  paid.^ 

§  14.  The  owner  of  sheep,  seized  and  sold  under  a  distress  for 
rent,  which  was  unlawful  because  there  were  other  goods  on  the 

1  Clapp  V.Thomas,  7  AUen,  188.  *  Ashley  u.  Warner,  11  Gray,  43,    S« 

2  Fox  V.  Brissac,  15  Cal,  223;  Ricketts    Bartlett  v.  Greenleaf,  11  Gray, '98. 
V.  Lostettcr,  19  Ind.  125.  »  Mickle  v.  Miles,  1  Grant,  320. 

»  Chandler  v.  Allison,  10  Mich.  460; 
Allison  V,  Chandler,  11  ib.  542. 
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premises  which  might  have  been  distrained,  is  entitled  to  recover 
the  full  value  of  the  sheep.^ 

§  15.  In  trespass  for  damages  upon  the  execution  of  a  distress 
warrant,  the  plaintiff  may  recover  exemplary  damages,  and  special 
damages,  if  stated  in  the  declaration ;  under  which,  evidence  of 
loss  from  the  interruption  of  business  is  proper;  also,  the  un- 
necessary or  malicious  taking  of  books  of  peculiar  value,  and  files 
of  papers  indispensable  to  such  business,  but  of  little  value  in  the 
market.  The  parties  issuing  a  distress  warrant  may  show  in 
mitigation  of  damages,  even  though  there  be  a  written  lease,  that 
they  were  recognized  by  the  tenant  as  landlords.  Also  the  record 
of  a  judgment  for  rent  in  a  distress  proceeding.^ 

§  16.  Damages  may  be  recovered  for  an  excessive  distress,  al- 
though the  sale,  less  the  expenses,  does  not  equal  the  rent  due ; 
as  where,  in  an  action  for  trespass  and  for  an  excessive  distress,  it 
appeared  that  the  plaintiff,  a  landlord  of  a  warehouse,  let  with 
heavy  machinery,  had  levied  a  distress  of  ten  times  the  amount, 
and  locked  the  tenant  out,  and  that  the  proceeds  of  the  sale  did 
not,  less  expenses,  equal  the  rent  due.^ 

§  17.  In  case  for  selling  goods  distrained  for  rent  without 
appraisement,  the  measure  of  damages  is  the  real  value  of  the 
goods  sold,  minus  the  rent  due.^ 

^  18.  In  an  action  by  a  lessee  against  his  lessor,  for  a  fraudu- 
lent representation  as  to  the  territorial  extent  of  the  lessor's 
right,  the  proper  measure  of  damages  is  the  sum  which  the  lessee 
in  good  faith  is  obliged  to'  pay  to  a  third  person,  to  obtain  what 
the  lease  would  have  given  him  if  the  representation  had  been 
true.* 

§  19.  Where  a  tenant  by  lease  holds  over,  and  is  removed  by 
execution  under  the  landlord  and  tenant  process,  he  is  liable  to 
the  landlord  in  an  action  of  tort,  alleging  forcible  entry  and 
keeping  out  the  plaintiff,  for  all  damages  caused  to  the  latter  by 
exclusion  from  the  property,  from  the  expiration  of  the  lease  to  the 
time  of  such  removal.  The  (Mass.)  statute,  providing  the  landlord 
and  tenant  process,  also  provided,  that  the  judgment  should  not 
bar  an  action  for  trespass  on  the  premises.  ^^  The  plaintiff  has 
the  same  remedy  which  was  formerly  open  to  a  demandant,  after 

I  Keen  v.  Priest,  4  Hurl.  &  Nor.  236.  *  Knight  r.  Egerton,  12  Eng.  L.  &  Eq. 

-  Sherman  v.  Dntch,  16  111.  283.  562. 

*  Smith  p.  Ashforth,  5  Harl.  &Nor.  962.       ^  Whitney  v.  Allaire,  1  Comst.  305. 
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a  recovery  in  a  writ  of  entry ;  namely,  an  action  of  trespass  for 
mesne  profits."  Whether  a  count  upon  the  covenants  in  the  lease 
could  be  sustained,  was  considered  a  doubtful  question.^ 

§  20.  In  an  action  by  the  mortgagee  of  a  mill-privilege  for 
flowing  the  water  back  so  as  to  render  it  useless,  the  measure  of 
damages  is  the  interest  of  the  value  of  the  privilege,  if  unob- 
structed, from  the  time  of  taking  possession.* 
^  §  21.  The  measure  of  damages  for  timber  cut  on  land,  held 
as  security,  is  the  amount  of  injury  to  the  security,  not  the  valae 
of  the  timber.' 

§  22.  A  mortgagee  may  recover,  for  a  levy  upon  the  property  as 
the  mortgagor's,  at  least  the  amount  of  the  debt,  if  not  the  value 
of  the  property,  subject  to  restriction  in  equity.* 

§  23.  In  an  action  by  a  second  against  a  first  mortgagee  of 
personal  property  for  conversion,  the  measure  of  dami^s  is  the 
amount  due  the  plaintifil^ 

§  24.  In  trover,  by  a  second  mortgagee  against  a  stranger,  the 
measure  of  damages  is  the  value  of  the  property,  without  deduct- 
ing the  amount  of  the  first  mortgage.^ 

§  25.  To  a  suit  by  a  mortgagee  to  obtain  a  sale  of  the  mort- 
gaged property,  upon  a  mortgage  given  for  the  purchase-money ; 
the  defendant  may  set  up  in  defence  a  counter-claim  for  firaud  in  the 
sale.  ^'  The  counter-claim  •  .  .  must  be  one  existing  in  favor  of  a 
defendant,  and  against  a  plaintiff,  between  whom  a  several  judg- 
ment might  be  had  in  the  action,  and  arising  out  of  the  contract 
or  transaction  set  forth  in  the  petition  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action." " 

^  Sar^nt  v.  Smith,  12  Gray,  426 ;  per       *  Peek  t;.  Inlow,  8  Dana,  192. 
Metcalf,  J.,  ib.  427.  >  Chadwick  v.  Lamb,  29  Barb.  518. 

»  Hatch  V,  D wight,  17  Mass.  289.  •  White  u.  Webb,  15  Conn.  502. 

>  State  V,  Weston,  17  Wis.  107.  ^  Allen  v.  Shackdton,  15  Ohio  St  141 
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CHAPTER   Xm. 

DAMAGES  FOB  THB  TAEINO  OB  CONYEBSION  OF  NOTES  AND  OTHEB 

PAPEB  SECUBITIES. 

1.  Gomrersion,  &o^  of  negotiable  seouri-       8.  BeftiBal  to  tnxufer  stock, 
ties.  9.  MiscellaneouB  cases. 

6.  Neglect  in  the  collection  of  notes,  &o. 

§  1.  Questions  have  often  arisen,  as  to  the  measure  of  dam- 
ages for  wrongful  appropriation  of  notes  and  other  papers,  which 
derive  their  value  from  being  evidences  of  property. 

§  2.  In  an  action  for  unlawful  appropriation  of  a  paper  security, 
the  measure  of  damages  is  the  amount  of  the  debt  of  which  the 
paper  is  the  evidence.^  Thus,  in  a  suit  for  conversion  of  a  promissory 
note,  in  the  absence  of  proof,  the  presumption  is,  that  the  instrument 
is  worth  the  sum  payable  on  it.^  The  measure  of  damages  is  not 
the  amount  of  property  in  the  hands  of  the  maker  liable  to  exe- 
cution ;  but  if  the  defendant  offer  evidence  that  the  maker  is  in 
debt  and  unable  to  pay  his  debts,  the  plaintiff  may  then  prove 
him  to  be  an  honest  man,  who  would  pay  when  he  should  be 
able,  and  that  he  was  working  for  the  plaintifif,  and  expected  to 
be  able  to  pay ;  and  may  thereupon  recover  the  amount  of  the 
note.* 

§  2  a.  Where  the  payee  of  a  note,  more  than  six  years  old, 
pledges  it  for  a  debt,  which  he  pays,  and  demands  the  note ;  in 
an  action  against  the  pledgee,  for  not  returning  the  note,  he  may 
recover  its  full  amount,  no  inability  of  the  promisor  to  pay  it 
being  shown,  and  although  the  defendant  files  in  court  an  obliga- 
tion to  indemnify  the  plaintiff  against  any  act  done  or  to  be  done 
by  the  defendant  in  relation  to  the  note.^ 

1  Romig  V,  Bomie,  2  Bawle,  241.  *  Hose  v.  Lewis,  10  Mich.  483. 

*  Menkens  v.  Menkens,  23  Mis.  252 ;  In-       *  Thomas  v.  Watennaui  7  Met.  227. 
galls  V.  Lord,  1  Cow.  240. 
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§  3.  An  officer  who,  upon  arresting  a  person  charged  with  lar- 
ceny, takes  from  him  other  property  than  that  alleged  to  have 
been  stolen,  and  refuses  to  give  it  up  on  demand,  and  retains  it  for 
two  years  after  the  person  arrested  has  been  convicted,  is  liable  in 
damages  ;  and  if  the  property  so  taken  is  a  promissory  note,  the 
maker  of  which  becomes  insolvent  before  the  offer  to  restore  it, 
the  measure  of  damages  is  the  value  of  the  note  at  the  time  of 
the  conversion,  and  interest  thereafter.^ 

§  4.  Deposit  of  notes  by  the  plaintiff  with  the  defendant,  as 
collateral  security  for  the  discharge  of  certain  mortgages;  one 
being  that  of  the  defendant  himself,  the  others  notes  of  A,  given 
to  the  plaintiff  in  payment  of  land,  which  the  latter  had  conveyed 
to  him,  by  a  deed  conditioned  to  be  valid  upon  payment  of  the 
notes.  A  quitclaimed  the  land  to  the  defendant,  who  agreed  with 
him  and  the  plaintiff  to  pay  the  notes.  Afterwards,  the  plaintiff 
deposited  the  notes  as  security,  and  conveyed  the  land  to  the 
defendant,  who  subsequently,  with  the  plaintiff's  consent,  con- 
veyed it  to  A.  Held,  after  the  plaintiff  had  so  removed  the 
mortgages  as  to  be  entitled  to  have  the  not^s  back,  the  rule  of 
damages  in  trover  for  them  was  the  full   amount   due  upon 

them.2 

§  4  a.  In  a  leading  case,  already  cited  in  another  connection, 
April  29,  1786,  the  plaintiff's  intestate,  A,  deposited  with  the 
defendant  a  depreciation  note,  nominally  worth  $2,629,  to  be 
delivered  to  A  on  payment  of  $600  and  interest.  In  1788,  the 
defendant  sold  the  note  for  the  best  price  he  could  get,  but  less 
than  the  debt.  In  1791,  or  1792,  A  died,  and,  in  1799,  the 
plaintiff,  as  his  administrator,  went  to  the  defendant's  house  to 
redeem,  but  was  prevented  by  his  illness  from  seeing  hiuL  In 
an  action  of  assumpsit,  held,  the  measure  of  damages  was  the 
value  of  the  certificate  at  the  time  last  mentioned.^ 

§  5.  The  rule  of  damages,  in  an  action  by  an  indorsee  and 
owner  of  a  promissory  note,  against  a  justice,  or  his  sureties,  for 
neelio-ence,  whereby  the  collection  of  the  note  intrusted  to  the 
justice  for  collection  was  lost,  is  the  actual  loss  occasioned  by 
such  neglect.* 

1  Kinjr  V.  Ham,  6  Allen,  298.  *  Dehn  v.  Heekman,  12  Ohio  (N.  S.), 

2  Uobbins  v,  Packard,  31  Verm.  570.         181. 
8  Cortelyou  v.  Lansing,  2  Caincs,  Cas. 

in  Er.  200. 
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§  6.  The  payee  of  a  note  left  it  for  collection  with  a  banking 
firm  in  A,  who  transmitted  it  to  their  correspondents  at  B,  the 
residence  of  the  maker,  where  it  was  protested  by  them  for  non- 
payment, but  the  indorser  was  not  notified  by  them.  The  payee 
afterwards  transferred  the  note,  and  after  divers  negotiations  it 
came  again  into  his  hands,  when  he  sued  the  banking  firm  for 
negligence.  Held,  the  measure  of  damages  was  primd  facte  the 
face  of  the  note,  and  was  not  changed  by  the  fact  that  the  plain- 
tiff bought  it  at  a  discount.  Also,  that  the  plaintiff  must  make 
out  the  insolvency  of  the  maker,  and  the  solvency  of  the  indorser ; 
that  the  defendants  might  mitigate  damages  by  showing  the  sol- 
vency of  the  maker,  insolvency  of  the  indorser,  partial  or  entire 
security  for  the  note,  or  any  other  fact  that  would  lessen  the  actual 
loss  to  the  plaintiff,  which  was  the  fact  to  be  arrived  at  by  the 
jury.  But  the  plaintiff  might  show  solvency  of  the  indorser,  not 
only  on  the  day  of  maturity,  but  on  any  day  between  that  and 
the  commencement  of  the  action;  and  the  defendant  could  show 
only  such  facts  as  the  indorser  could  have  availed  himself  of  in 
defence  to  a  suit  against  him,  or  as  would  have  rendered  wholly 
or  partially  valueless  a  judgment  against  him.^ 

§  7.  In  an  action  against  a  banker  for  neglect  to  demand  pay- 
ment of  a  note  and  charge  the  indorser ;  the  instruction  to  the 
jury,  as  to  damages,  should  have  reference  to  the  pecuniary  means 
of  the  indorser.  The  worth  of  such  a  claim,  against  "  such  a 
man  as  the  indorser  was  shown  to  be,"  is  not  the  proper  measure 
of  damages.  This  is  primd  facie  the  amount  of  the  note,  but 
it  may  be  shown,  in  mitigation,  that  the  indorser  was  insolvent,  or 
not  worth  enough  to  pay  the  judgment,  and  entire  insolvency  is 
a  defence  to  the  action.  The  court  significantly  remarked  : 
"  Fulda  may  be  a  very  mean  man,  and  yet  the  claim  be  collect- 
able against  him.  The  rule  laid  down  by  the  judge  admitted  of 
the  construction,  that  Fulda,  being  contemptible,  denying  him- 
self when  called  on  for  the  payment  of  the  drafts,  the  jury  might 
find  that  nothing  could  be  collected  from  him."  ^ 

§  8.  Questions  have  arisen  as  to  the  measure  of  damages  for 


Borup  V,  Nininger,  5  Min.  523.  *  Bridge  r.  Mason,  45  Barb.  87 ;  per 

Leonard,  J.,  ib.  39. 
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wrongfully  refusing  to  transfer  stock,  (a)  In  Massachusetts, 
where  an  insurance  company,  bound  to  enter  on  its  books  a  trans- 
fer  of  assigned  shares,  refuLd  to  enter  such  transfer,  and  at 
tached  and  sold  them  as  the  property  of  the  assignor ;  the  measure 
of  damages,  in  a  suit  by  the  assignee,  was  held  to  be  the  value  of 
the  shares  at  the  time  of  refusal,  with  interest.  This  decision, 
however,  was  not  the  unanimous  opinion  of  the  court,  and  was 
admitted  not  to  be  in  conformity  with  the  rule  in  New  York.^ 
So,  in  New  Hampshire,  where,  upon  a  sale  on  execution  of  shares 
in  a  corporation,  a  certificate  is  demanded  of  the  corporation,  by 
the  purchaser,  and  refused ;  the  measure  of  damages  is  the  value 
of  the  stock  at  the  time  of  the  demand,  with  interest,  and  not  the 
value  at  the  time  of  trial,  or  at  any  intermediate  period.^  But  in 
Pennsylvania,  for  withholding  bank  stock,  if  the  consideration  has 
been  paid,  the  measure  of  damages  is  the  highest  market  value 
between  the  breach  and  the  trial,  with  the  bonus  and  intermediate 
dividends.  If  the  consideration  has  not  been  paid,  the  difference 
between  it  and  the  value,  with  the  difference  between  the  interest 
on  the  consideration  and  the  dividends.^ 

§  9.  In  trover  for  East  India  Company  warrants  for  cotton, 
which  had  risen,  from  sixpence  per  pound  at  the  time  of  conTe^ 
sion,  to  ten  and  a  half  pence ;  it  was  held,  that  the  jury  in  their 
discretion  might  measure  the  damages  by  the  value  at  the  time  of 
conversion  or  any  subsequent  time,  at  their  discretion.^ 

§  10.  In  case  of  the  conversion  of  title-deeds  or  other  evidences 
of  title  to  real  property  ;  if  the  title  is  not  affected,  and  the  injury 
occurred  from  mistake,  slight  negligence,  or  omission ;  the  measure 
of  damages  is  the  actual  loss,  and  the  trouble  and  expense  of 
establishing  and  perpetuating  the  title  by  law.  But  if  the  act  is 
wanton  or  malicious,  punitive  damages  may  be  given ;  and  if  the 
defendant  vexatiously  withhold  the  instrument,  to  the  full  value 
of  the  land  or  more.^ 


^  SargeDt  t;.  The  Franklin,  &c.  8  Pick.  *  Bank,  &e,  v,  Beene,  26  Penn.  143. 

90 ;  ace.  Gray  v,  Portland,  &c.  3  Mass.  364.  *  Greening  v.  Wilkinson,  I  Car.  &  P. 

See  Clark  v.  Pinney,  7  Cow.  681.  625  ;  (substantially  OTermling   Mercer  v 

'  Pinkerton  v.  liuincliester,  &c.  42  N.  H.  Jones,  3  Camp.  476.) 

424.  *  Mowry  v.  Wood,  12  Wis.  413. 

(a)  See  JarviB  v.  BogerSi  15  Mass.  389,  a  case  relating  to  150,000  acres  of  Mu»*- 
ippi  scrip. 
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§  11.  Where  the  defendant  had  falsely  represented  to  the  plain- 
tiff, his  principal,  that  he  had  effected  an  insurance ;  held,  the 
former  was  bound  by  this  representation,  and,  in  trover  for  the 
policy,  the  plaintiff's  loss  being  proved,  the  measure  of  damages 
was  the  same,  as  if  express  proof  had  been  given  of  the  insur- 
ance.^ 

1  Harding  v.  Carter,  Park  on  Ins.  4;  Sedg.  on  Dam.  Sd  ed.  517.    See  Eolmeo. 
The  Insnrance  Co.  &c.  1  Wash.  C.  93. 
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CHAPTER   XIV. 


WRONGS  CONNECTED  WITH  SALE. 


1.  Genera]  remarks.  8.  Conditional  sale. 

2.  Buyer  against  seller;  refusal  to  deliver,       6.  Fraud, 
conversion,  &c. 

§  1.  Although  the  sale  of  property  is  itself  a  cantract,  yet  the 
question  of  damages  often  arises  from  some  wrong  connected  with 
such  sale.^ 

§  2.  Notwithstanding  the  title  to  goods  may  have  passed  from 
seller  to  buyer,  yet,  if  the  former  will  not  surrender  them,  the 
latter  may,  in  a  special  action  on  the  case,  recover  the  difference 
between  the  price  agreed  on  and  the  market  value  of  the  goods  at 
the  time  and  place  when  and  where  they  should  have  been  deliv- 
ered.2  So,  in  trover  for  goods,  bought  by  the  plaintiff  of  the 
defendant  for  an  agreed  price,  the  value,  not  the  price,  is  the 
measure  of  damages.^  So  A,  having  bought  sheep  on  credit, 
left  them  in  the  custody  of  the  vendor.  Without  any  default  on 
the  part  of  A,  though  the  price  had  not  been  paid  or  tendered, 
the  vendor  resold  them.  Held,  a  conversion,  and  A  was  entitled  to 
maintain  trover.  Also,  that  the  measure  of  damage  was,  not  the 
value  of  the  sheep,  but  the  loss  sustained  by  A  by  not  having  them 
delivered  to  him  at  the  price  agreed  on.^ 

§  3.  In  trover  by  assignees  of  a  bankrupt,  for  goods  purchased 
by  him  under  an  agreement,  that  the  purchase-money  be  paid  by 
instalments,  and  an  assignment  of  the  propei*ty  executed  when  the 
whole  had  been  paid,  with  power  to  reenter  upon  default  in  pay- 
ment ;  they  are  entitled  to  recover  the  full  value  of  such  goods 
against  a  mere  wrong-doer,  notwithstanding  default  had  been  made 
in  some  of  the  instalments,  and  the  vendor  had  to  that  extent  an 
interest  in  the  goods.^ 

A  See  Kent  v.  Ginter,  23  Ind.  1;  Wey-  *  Chinory  v,  Viall,  5  Hurl.  &Nor.  288. 

mouth  V.  C.  & N.,  &c.  17  Wis.  550.  »  Turner  c.  Hardcasde,  11  C.  P.  (N.  S) 

^  Biggere  v.  Pace,  5  Geo.  171.  683;  31  L.  J.,  C.  P.  193. 
»  Stevens  v.  Dow,  2  Hill,  132. 
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§  4.  Where  goods  were  sold  at  an  agreed  price,  to  be  paid  in 
notes,  and  were  delivered  conditionally,  the  condition  not  being 
performed,  the  seller  brought  trover  for  the  goods.  Held,  the 
price  was  not  the  measure  of  damages,  but  the  defendant  might 
offer  evidence  that  the  price  exceeded  the  value.^ 

§  6.  The  plaintiff  sold  to  A,  in  February,  a  pair  of  oxen,  for 
$120,  to  be  paid  for  in  the  following  September,  —  "to  remain 
the  property  of"  (the  plaintiff)  "until  paid  for."     A,  having 
sent  $60  to  the  plaintiff,  in  part  payment,  sold  the  oxen  to  the 
defendant,  who  converted  thpm  to  his  own  use.    Held,  in  trover, 
the  measure  of  damages  was  the  value  of  the  oxen  at  the  time  and 
place  of  conversion,  not  deducting  the  amount  of  the  payment. 
The  court  remark :    "  He  might  sell  the  same  and  the  purchaser 
would  acquire  a  perfect  title.    The  oxen  might  be  attached  as 
his,  and  the  attachment  would  be  held  valid.    The  plaintiff  might 
replevy  them  from  any  person  in  whose  possession  they  might  be 
found.    His  rights  are  not  impaired  by  any  attempt  on  the  part 
of  some  one  to  purchase  on  conditions  which  have  never  been 
complied  with.    The  vendee  has  no  attachable  interest  in  the 
property  or  its  increase,  until  performance  of  the  condition.  .  .  . 
If  the  plaintiff  had  resumed  possession  ...  for  non-performance 
...  he  would  have  been  under  no  legal  obligation  to  repay  the 
sums  received  in  part  payment."    The  court  remark  upon  the 
points  of  distinction  from  this  case  of  other  cases,  involving  a  return 
of  the  property^  special  property  of  the  plaintiff,  a  lien  of  the 
defendant,  or  an  increase  of  value  by  work  done  on  the  property  ; 
in  all  which  cases  a  deduction  is  allowed  from  the  damages.^ 

§  6.  A  purchaser  may  plead  fraud  to  an  action  for  the  price, 
and  thereby  defeat  the  action  or  reduce  the  damages.  Fraud  may 
also  be  set  up  as  a  counter-claim,  and  any  excess  of  damages 
thereupon  recovered  by  the  defendant.^ 

§  7.  Where  a  cow  was  sold  by  the  defendant  to  the  plaintiff, 
with  the  false  and  fraudulent  representation  that  she  was  free 
from  infectious  disease,  and  was  placed  with  others,  which  took 
and  died  of  the  disease  ;  held,  the  plaintiff  might  recover,  as  dam- 
ages, the  value  of  all  the  cows> 

1  Stereiis  v.  Low,  2  Hill,  132.  '  Love  v.  Oldham,  22  Ind.  51. 

'  Brown  V.  HaTnes,  52  Maine,  578 ;  per        *  Mnllett  v.  Mason,  Eaw  Rep.  1  C.  P. 
Appleton,  C.  J.  io.  581.  559 ;  Amn.  Law  Rev.  Jan.  1867,  p.  294. 
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CHAPTER  XV. 

INTEBEST,  COSTS,  COUNSEL-FEES,  EXPENSES. 
1.  Interest.  8.  Costs  and  expenses. 

§  1.  It  is  held  that,  in  actions  for  tort,  the  jury  may  in  their 
discretion  calculate  interest  on  the  damage  actually  sustained,  and 
add  it  to  their  verdict.^  But  when,  in  an  action  for  unliquidated 
damages,  interest  may  be  considered  by  the  jury,  it  is  not  recover- 
able as  such  in  addition  to  the  sum  found  due,  but  must  enter 
into  and  form  part  of  the  estimated  amount.^ 

§  2.  A  late  case  in  New  York  gives  the  following  view  of  decis- 
ions upon  the  subject  in  that  State :  ^^  It  has  for  a  long  time  been 
a  controverted  question  whether  in  actions  of  tort  interest  could 
be  given  as  matter  of  right,  in  addition  to  the  damages.  In  Dana 
V.  Fiedler  (2  Kern.  42),  it  was  held,  that,  in  an  action  for  dam- 
ages on  a  breach  of  a  contract,  the  plaintiff  was  entitled  to  inter- 
est on  the  damages  awarded  for  the  breach  from  that  time  until 
the  trial.  So  in  actions  of  trespass  for  taking  the  plaintiff's  prop- 
erty (1  John.  136;  1  Baldwin,  138).  And  in  trover  (4  Cowen, 
58 ;  7  Wend.  354),  the  plaintiff  has  been  considered  as  entitled 
to  interest  on  the  value  of  the  property  taken  or  converted,  from 
the  time  of  conversion ;  but  this  ride  has  not,  as  far  as  I  am  aware 
of,  been  applied  to  other  classes  of  torts,  where  there  was  no  prop- 
erty taken  or  converted,  and  where  the  question  was  one  of  dam- 
ages purely,  unliquidated  and  to  be  assessed  by  a  jury.  The  rule 
in  such  cases  has  been  to  leave  the  question  to  the  jury,  not  only 
as  to  the  amount  of  damages,  but  as  to  the  question  of  interest 
This  rule  was  recognized  in  Walrath  v.  Redfield  (18  N.  Y.  Bep. 
462).    Selden,  J.,  says :     *  The  jury  were  not  instructed  to  allow 

^  Hogg  V.  Zanesville,  &c.  5  Ham.  410  ;  358.     Bat  see  Qreea  o.  Garcia,  3  La.  An. 

Derby  v.  Gallup,  5  Min.  119;  Beals  v.  702. 

Guernsey,  8  John.  446 ;  Hyde  v.  Stone,  7  «  Dozier  ».  Jonnan,  30  Mis.  216. 
Wend.  354 ;  Handley  v.  Chambers,  1  Litt. 
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interest,  but  its  allowance  was  submitted  to  their  discretion. 
There  was  no  error  in  this.  In  general,  in  actions  ex  delicto^  it  is 
in  the  discretion  of  the  jury  whether  to  allow  interest  by  way  of 
damages  or  not.'  This  was  so  held  in  an  action  against  a  carrier. 
(Richmond  v.  Bronson,  5  Denio,  55;  Lakeman  v.  Grinnell,  5 
Bosw.  625)."  1 

§  3.  The  jury,  in  estimating  damages,  have  no  right  to  take 
into  their  consideration  what  amount  will  carry  costs,  the  question 
of  costs  being  with  the  judge.  Hence  the  counsel  for  the  plaintiff 
has  no  right  to  tell  the  jury,  that,  unless  they  should  give  damages 
for  5Z.  55.,  in  all  probability  the  costs  would  be  thrown  upon  the 
plaintiff.^ 

§  4.  In  an  action  for  fraud  in  the  sale  of  a  horse,  the  judge 
instructed  the  jury,  that,  in  determining  the  damages,  if  they 
found  a  gross  and  wilful  fraud,  they  were  at  liberty  and  it  would 
be  proper  for  them  to  give  exemplary  or  vindictive  damages,  in- 
creased by  taking  into  consideration  the  plaintiff's  expenses  in 
the  suit.  Held,  the  jury  might  have  understood  that  they  might 
properly  add  to  the  damages  the  entire  amount  of  the  plaintiff's 
expenses,  without  regard  to  the  taxable  costs  to  be  recovered  by 
him,  and,  since  the  verdict  much  exceeded  the  value  of  the  horse, 
that  they  probably  did  so  understand  the  charge ;  and  a  new  trial 
was  granted,  unless  the  plaintiff  would  remit  the  taxable  costs,  or 
such  part  of  the  damages  as  would  be  equal  to  them.^  So,  in  an 
action  of  trespass,  if  the  wrongful  act  is  neither  wanton  nor 
malicious,  the  jury  are  not  at  liberty  to  give  more  than  actual 
damages ;  nor  to  take  into  consideration  the  expenses  incurred  by 
the  plaintiff  in  the  prosecution  of  his  suit.  Such  expenses  are  no 
part  of  the  natural  and  proximate  consequences  of  the  injury, 
and  cannot  be  made  the  subject  of  averment  in  the  declaration  or 
of  proof  on  the  trial.  A  jury  is  allowed  to  take  them  into  con- 
sideration in  cases  of  wanton  and  malicious  injury,  as  a  known 
and  actual  incident  of  the  injury,  although  not  its  natural  con- 
sequence, only  because  the  law  furnishes  no  definite  rule  of 
damages  in  such  a  case.    But  where  the  injury  is  not  malicious 


1  Per  Ingraham,  P.  J.,  Black  v.  Cam-    79.    See  Day  v.  Woodworth,  IS  How. 
den,  &c.  45  Barb.  41.  363. 

^  Poole  V.  Whitcombe,  3  Post.  &  Pin.       *  Piatt  o.  Brown,  30  Conn.  336. 
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or  wanton,  the  law  furnishes  a  definite  rule  of  damages.^    So,  in 
an  action  for  conversion,  the  plaintiff  cannot  recover  as  special 
damages  the  costs  and  expense  of  an  unsuccessful  suit  against  a 
person  to  whom  the  defendant  had  delivered  the  property.^  So  it  is 
held  that  a  counsel-fee,  which  the  plaintiff  may  be  required  to  pay 
his  counsel  in  the  cause,  is  not  to  be  allowed  by  the  jury  in  estimating 
the  plaintiff's  damages.^    So  the  plaintiff,  being  in  treaty  with  C 
for  the  purchase  of  the  good- will  of  a  business,  was  referred  to  B 
for  the  particulars  of  the  returns  of  such  business.    The  defend- 
ant, whom  the  plaintiff  sent  to  B  for  sucli  particulars,  represented 
to  the  plaintiff  that  B  had  told  him,  that  the  returns  were  of  a 
certain  value,  whereupon  the  plaintiff  concluded  his  purchase. 
The  value  being  afterwards  found  to  be  much  less,  the  plaintiff, 
without  further  inquiry,  sued  C  for  a  false  representation,  but 
failed,  on  the  ground  that  no  such  representation  had  been  made 
by  either  B  or  C.     In  an  action  against  the  defendant  for  false 
representation,  held,  that  the  plaintiff  was  not  entitled  to  recover, 
as  damages,  the  costs  of  the  action  against  G,  inasmuch  as  such 
were  not  the  natural  and  proximate  consequence  of  such  false 
representation.*    So  A,  professing  to  have  authority  from  the 
owners  of  certain  premises,  granted  a  parol  lease  of  them  for 
seven  years  to  B;  and  let  him  into  possession.    The  owners, 
disavowing  the  authority  of  A,  demanded  possession  from  B; 
and,  on  his  refusal,  brought  an    ejectment   against  him.    B, 
relying  on  a  statement  of  A,  that  he  had  authority,  and  that 
the  ejectment  would  not  be  persevered  in,  and  also  on  the  advice 
of  his  own  attorney;  defended  the  ejectment,  but  unsuccessfully, 
and  was  turned  out.     B  having  brought  an  action  against  A  for 
this  false  assumption  of  authority,  the  jury  found  that  A  had 
acted  bond  fide  and  without  fraud,  and  through  a  misapprehen- 
sion that  he  had  authority.    Held,  B  was  not  entitled  to  recover 
the  costs  incurred  in  defending  the  ejectment.* 

§  5.  But  other  cases  hold  a  somewhat  different  doctrine.  Ex- 
emplary damages  may  include  reasonable  counsel-fees.*  Where 
malice  is  the  gist  of  the  action,  and  vindictive  damages  are  recover- 
able, necessary  and  reasonable  fees,  paid  to  counsel  in  defending 

1  St.  Peter's,  &c.  v.  Beach,  26  Conn.  355.       *  Richarason  v,  Dunn,  8  C.  B.  (N.  S.) 
«  Wilson  V,  Mathews,  24  Barb.  295.  65  5. 

«  Welch  V.  North-eastern,  &c.,  12  Rich.        *  Pow  v.  Dayis,  1  Best  &  Smith,  220. 
290.    See  Lincohi,  &c.,  23  Wend.  425.  >  Roberts  v.  Mason,  10  Ohio  (N.  S.), 

277. 
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against  the  wrongful  act  of  the  defendant,  may  be  proved  and  con- 
sidered by  the  jury  in  the  assessment  of  damages.^  So  the  jury,  in 
a  suit  for  fraud,  may  take  into  consideration  the  expenses  of  prose- 
cuting the  suit.^  So,  in  trover  by  a  party  to  a  bailment,  against  a 
wrongfuF  taker,  he  may  recover  the  costs  of  a  previous  suit  against 
himself.^  So  damages,  if  duly  claimed  in  the  declaration,  are  recov- 
erable by  the  bailor,  for  time  spent,  and  expenses,  in  searching  for 
property  wrongfully  taken  from  the  possession  of  the  bailee.*  So,  in 
an  action  for  negligence,  the  jury  cannot  take  into  consideration  the 
probable  expenses  of  conducting  the  suit,  beyond  the  taxable  costs 
and  counsel-fees.^  So  in  an  action  for  flooding  the  plaintiff's 
land,  a  compensation  to  the  plaintiff,  for  his  trouble  and  expense 
in  conducting  his  suit  and  establishing  his  right  at  law,  is  not 
recoverable.^  So  in  an  action  for  a  nuisance  upon  the  plaintiff's 
land,  caused  by  the  discharge  of  impure  water,  from  the  defend- 
ant's brewery  into  the  plaintiff's  clay-pits,  through  a  drain  dug 
by  the  defendant;  the  water  having  been  complained  of  as  a 
nuisance,  and  the  Board  of  Health  having  ordered  that  one  of 
the  pits  be  filled  up  by  the  plaintiff;  held,  the  expense  of  this 
operation  should  be  included  in  the  damages.  ^^  If  filling  up  the 
pit  was  necessary  to  destroy  the  nuisance,  the  necessity  having 
been  caused  by  the  defendant,  he  ought  to  be  liable  for  the  ex- 
pense. It  does  not  appear  by  the  report,  that  any  cheaper  mode 
could  have  been  adopted,  and  there  being  an  order  from  the 
Board  of  Health  to  fill  it  up,  it  should  be  presumed  to  have  been 
necessary,  unless  the  contrary  had  been  shown.' 


»7 


1  Marshall  v.  Betner,  17  Ala.  832. 
3  Ives  V.  Carter,  24  Conn.  392.  See  LinB- 
lev  V.  Biuhaell,  15  ib.  225. 
^*  Pritchard  v.  Blick,  1  F.  &  F.  404. 

*  Bennct  v.  Lockwood,  20  Wond.  223. 

*  Lincoln  v,  Saratoga,  &c.,  23  ib.  425. 


•  Qood  V.  Mylin,  8  Barr,  51  ;  overrul- 
ing Wilt  v.  Vickers,  8  Watts,  235,  and 
Rogers  v.  Fales,  5  Barr,  159. 

7  Shaw  V.  Cummiskey,  7  Pick.  73 ;  per 
Parker,  C.  J.,  ib.  78. 


4d« 


510 


DAMAGES,  [book  V. 


CHAPTER    XYI. 


INJUBIES    RESULTING    TO   DEATH, 


§  1.  Contrary  to  the  rule  of  the  common  law,  it  is  now  very 
generally  provided  by  statute,  that,  for  an  injury  resulting  in  the 
death  of  the  party  injured,  his  official  or  natural  representatives 
may  maintain  an  action,  and  recover  damages  for  the  benefit  of 
his  family  or  heirs  at  law.  The  statutes  on  the  subject  con- 
tain very  diverse  provisions,  but  in  their  construction  substan- 
tially similar  principles  have  been  adopted.  If  not  originating  in, 
or,  as  is  probably  sometimes  the  case,  restricted  to,  accidents 
caused  by  railroads^  they  have,  as  might  naturally  have  been  ex- 
pected, been  chiefly  called  into  practical  exercise  in  cases  of  that 
description.^ 

§  2.  It  is  held,  that  in  case  of  death,  not  instantaneous,  caused 
by  the  fault  of  a  railroad,  the  administrator  may  recover  punilm 
damages.2  But  the  term  ptmilive  damages,  in  a  statute  allowing 
a  civil  action  by  the  personal  representative  of  one  killed  by  the 
wilful  neglect  of  another,  does  not  exclude  the  idea  of  damages 
for  compensation.  The  damages  are  allowed  as  compensation  for 
the  loss  sustained,  but  the  jury  are  permitted  to  give  exemplary 
damages  on  account  of  the  nature  of  the  injury.* 

§  2  a.  In  an  action  by  a  widow  against  a  railroad  company  for 
negligence,  by  which  her  husband  was  kiQed,  exemplary  damages 
cannot  be  recovered,  unless  such  negligence  was  wilful,  ^o^ 
damages  for  the  loss  to  his  children.* 

§  3.  Where  a  person  is  killed  by  the  act  of  another,  imder  such 
circumstances  that  the  deceased,  had  he  survived,  could  hare 
maintained  an  action  for  the  injury,  an  action  can  be  mamtained 

1  See  Pym  v.  Great,  &c.  4  Best  &  Smith,        •  Chiles  v,  Drake,  2  Met  (Ky.)  U^ 
896.  ^        4  PenMylTania,  Ac  v,  Ogier,  35  Peon. 

»  Murphv  V.  N.  Y.  &c.  29  Conn.  496 :  60. 
Bowler  v.  Lane,  3  Met.  (Kj,)  311. 
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under  9  &  10  Vict.  ch.  93,  §§  1,  2,  for  the  benefit  of  the  surviving 
relatives,  in  respect  of  an  injury  arising*  from  a  pecuniary  loss 
occasioned  by  the  death,  although  the  same  pecuniary  loss  would 
not  have  resulted  to  the  deceased  had  he  lived.  The  loss  of  the 
benefit  of  a  superior  education,  and  the  enjoyment  of  greater 
comforts  and  conveniences  of  life,  is  a  pecuniary  loss  for  wliich 
the  wife  and  children  of  the  person  killed  may  maintain  an  action, 
where  the  income  of  the  deceased  wholly  ceases  with  his  death,  or 
where  the  prematxtre  death  prevents  the  deceased  from  having 
made  the  extra  provision  for  his  family  which  he  might  reasonably 
be  expected  to  have  made  had  he  lived  out  his  natural  life.^  So,  in 
an  action  for  causing  death  by  negligence,  the  jury  may  properly 
be  instructed,  that  the  wife  of  the  person  killed  would  have  been 
entitled  to  a  support  from  him  for  life,  and  his  child  during 
minority.^ 

§  4.  Where,  in  an  action  by  a  father  for  injury  resulting  from 
the  death  of  his  son  through  the  negligence  of  a  railway  company, 
it  appeared  that  the  son,  who  was  twenty-seven  years  of  age,  and 
unmarried,  but  living  away  from  his  parents,  had  for  the  last 
seven  or  eight  years  been  in  the  habit  of  visiting  them  once  a 
fortnight,  and  of  taking  them  on  those  occasions  presents  of  tea, 
sugar,  and  other  provisions,  besides  money,  amounting  in  the 
whole  to  about  JS20  a  year ;  held,  the  jury  might  infer  that  the 
father  had  such  a  reasonable  expectation  of  pecuniary  benefit 
from  the  continuance  of  his  son's  life,  as  to  entitle  him  to  recover 
damages  under  the  statute ;  but  not  the  expenses  of  the  funeral  or 
family  mourning.^ 

§  5.  It  is  not  error,  in  an  action  by  a  widow  for  an  injury 
resulting  in  the  death  of  her  husband,  for  the  court,  after  giving 
a  correct  instruction  to  the  jury  as  to  the  measure  of  damages,  to 
add,  ^^  much  is  left,  and  much  must  always  be  left,  to  your  sound 
discretion."  It  must  be  intended,  that  this  discretion  is  to  be  ex- 
ercised within  the  limitation  previously  prescribed  to  them  by  the 
court.* 

§  5  a.  In  an  action  brought  by  children  jointly  for  negligence 
in  causing  the  death  of  their  father,  the  measure  of  damages  is 

1  Pym  V.  Great,  Ac.  8  Jar.  819,  SI  Law  (N.  S.)  711 ;  Franklin  o.  8.  E.  Railway 

J.  Q.  B.  249 ;  10  Weekly  Rep.  737 ;  6  L.  Co.  3  H.  &  N.  211 ;  4  Jar.  (N.  S.),365. 

Times  (N.  8.),  537.  *  Fennsylyania,  &c.  v.  Ogier,  35  Penn. 

3  Althof  V.  Wolf,  2  Hilt.  344.  60. 

*  Dalton  V.  Sonth-easteniy  &c.,  4  Jor. 
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the  pecuniary  value  of  his  life.^  There  is  error  ^^  in  supposing  that 
none  but  those  who  cad  show  some  actual  damage  are  entitled  to 
recover.  If  such  were  to  be  the  rule,  we  should  have  the  indecent 
spectacle  of  an  investigation  whether  the  loss  of  a  parent  or  child 
was  or  was  not  in  fact  an  advantage  rather  than  a  loss ;  for,  cer- 
tainly, if  none  be  allowed  to  recover  but  such  as  are  able  to  show 
a  pecuniary  loss,  the  defendants  would,  with  great  apparent  reason 
at  least,  be  entitled  to  claim  the  right  to  prove  the  contrary,  and 
to  show  peradventure  that,  by  the  death,  the  party  suing  may 
have  succeeded  to  an  estate,  or,  on  the  other  hand,  had  been  re- 
lieved from  the  burthen  of  maintenance.  In  case  of  the  death  of 
aged  persons  or  helpless  infants  we  might  expect  ...  to  have  the 
point  discussed  whether  the  death  was  an  actual  loss  or  gain. 
The  law  means  not  to  open  the  door  to  anything  so  shocking.  It 
treats  the  value  of  the  life  lost  as  a  species  of  property,  and  ^tos 
it,  where  children  sue,  to  them  in  the  same  proportions  as  the 
personal  estate.  .  .  .  Hence  the  propriety  of  joining  aU  the  chil- 
dren." 2 

§  5  6.  But,  in  an  action  by  the  personal  representative  of  a  de- 
ceased person,  to  recover  damages  for  his  death  under  9  <fe  10 
Yict.  ch.  93,  the  jury,  in  assessing  the  damages,  are  conRned  to 
ii^uries  of  which  a  pecuniary  estimate  can  be  made,  in  reference 
to  a  reasonable  expectation  of  pecuniary  benefit  as  of  right  or 
otherwise  from  the  continuance  of  the  life,  and  cannot  take  into 
consideration  the  mental  suffering  occasioned  to  the  survivors.^ 
So,  in  an  action  by  a  widow  against  a  railroad  company,  for  the 
killing  of  her  infant  son,  by  the  negligence  of  an  agent,  the  jury 
cannot  consider,  besides  the  actual  pecuniary  loss  to  the  plaintiff, 
occasioned  by  the  death,  such  other  circumstances  as  have  injuri- 
ously affected  the  plaintiff  in  person,  in  peace  of  mind,  and  in 
happiness.*  ^o,  in  an  action  by  a  woman  against  a  railroad  cor 
poration,  for  personal  injuries  occasioned  to  her  by  their  engine, 
the  death  of  her  husband  by  the  same  cause,  or  the  fact  that  she 
has  children  dependent  upon  her  for  support,  is  not  admissible  in 
evidence  to  increase  the  damages.^ 

§  6.  In  an  action,  under  the  New  York  Statutes  of  1847  and 

^  North,  &e.  v.  Kobinson,  44  Penn.  175.  3  Harl.  &  Nor.  211 ;  Dalton  v.  Same,  4  C 

2  Per  Thompson,  J.,  ib.  178.  B.  (N.  S.)  296. 
s  Blake  u.  The  Midland,  &c.  10  Eng.  L.        «  Ohio,  &c.  v,  TindaU,  13  Ind.  366. 
&  Eq.  437 ;  FraakUn  v.  South-eastern,  &c.        *  Shaw  v.  Boston,  &c.  S  Graj,  45. 
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1849,  for  the  death  of  a  child,  caused  by  negligence,  damages  can- 
not be  allowed  for  the  wrong  done  to,  or  the  pain  suffered  by,  the 
child,  or  the  grief  and  anguish  of  the  parents.  Their  interest 
is  wholly  pecuniary.^  So,  in  an  action  against  a  railroad  company 
by  a  husband,  for  causing  the  death  of  his  wife,  under  the  same 
statutes,  damages  cannot  be  allowed  for  loss  of  her  society  or  for 
his  mental  suffering.''^  So,  in  an  action,  under  the  Pennsylvania 
statute  of  1855,  by  a  widow  against  a  railroad  for  causing  the 
death  of  her  husband,  the  judge  charged  the  jury :  "  The  question 
of  damages  is  for  you ;  should  you  feel  it  necessary  to  examine 
that  question,  let  fair  and  exact  justice  be  your  guide,  and  your 
own  good  sense  will  determine  it."  Held,  the  jury  should  have 
been  instructed,  that  the  measure  of  damages  was  the  plaintiff's 
pecuniary  loss,  and  that  no  allowance  was  to  be  made  as  a  solatium 
for  wounded  feelings,  or  as  vindictive  damages.* 

§  7.  Wliere  a  wife  is  killed  by  the  negligence  of  a  railroad, 
leaving  children,  in  an  action  by  the  husband,  as  administrator, 
the  value  of  her  earnings,  and  the  probable  increase  of  the  chil- 
dren's estate,  upon  his  death,  by  means  of  such  earnings,  cannot 
make  a  part  of  the  damages.  Otherwise  with  the  loss  to  the 
children  of  maternal  nurture  and  education,  which  is  a  pecuniary 
injury  within  the  statute.*  In  such  action,  the  husband  cannot 
recover  for  the  value  of  the  wife's  services  to  him,  and  evidence 
of  such  value  is  inadmissible.^ 

§  8.  In  a  suit,  brought  by  a  husband  and  father  for  the  death  of 
his  wife,  resulting  from  the  defendant's  negligence,  an  expectancy 
of  the  children  in  the  earnings  of  their  mother's  personal  labor 
cannot  be  considered  in  the  damages,  since  this  became  at  once 
the  father's  property,  and  the  children  could  only  take  them  as 
next  of  kin,  in  the  remote  contingency  of  his  continuing  to  own 
them  and  dying  intestate  in  their  lifetime.  Though,  if  she  had 
been  a  widow  engaged  in  a  profitable  business,  with  a  probability 
of  acquiring  and  leaving  wealth,  her  children  might  perhaps 
claim  damages  for  being  deprived  of  their  probable  succession. ' 
In  such  case,  the  death  is  a  ground  for  damages  by  her  children, 
under  the  statute  ;  the  word  "  pecuniary"  not  being  confined  to 


1  Lehman  V.  BrooklTTi,  29  Barb.  234.  *  Tillejv.  Hadson,  &c.  24  N.  Y.  (10 

*  Groen  v.  Hudson,  &c.  32  ib.  25.  Smith),  471. 

*  Pennsylvania,  &c.    v,  Vandever,  36  ^  Dickins  v.  New  Yoik,  &c.  23  ib.   (9 
Penn.  298.  Smith),  158. 
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cases  of  loss  of  money  or  property.  And  the  damages  should  not 
be  nominal  merely.  The  plaintiff  may  show  the  habitual  occupa- 
tion and  employment  of  the  deceased,  for  the  purpose  of  showing 
her  general  capacity  and  relation  to  her  family.^ 

§  9.  Where  a  child,  by  A,  his  next  friend,  recovered  in  an  ac- 
tion for  injury  from  a  horse  and  died  nine  days  after  the  trial, 
and  judgment  was  signed  by  A ;  held,  no  ground  of  new  trial, 
although  the  damages  were  presumably  given  in  the  expectation 
that  the  child  would  live ;  and  that  proceedings  should  not  be 
stayed.* 

§  10.  In  case  of  death  from  negligence,  the  amount  received 
from  a  life-policy  is  not  to  be  deducted  from  the  damages.^ 

1  Tillej  V.  Hadson,  &c.  24  N.  T.  (10  p.  121.    See  Sis.  17  Car.  2,  ch.  8,  M;  ^^ 

Smith)  471.  &  16  Yict.  ch.  76. 

«  Kramer   v.   Waymark,  Law  Rep.    1        »  Althof  v.  Wolf,  2  HUt.  344. 
Exch.  241 ;  Amn.  Law  Bev.   Oct.  1866, 
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CHAPTER   XVn. 

HUSBAND  AND  WIPE;  PARENT  AND  CHILD;  SEDUCTION;   ABDUCTION. 

§  1.  In  an  action  for  seduction  of  a  wife,  damages  may  be 
given  with  reference  to  the  happy  relation  of  husband  and 
wife,  and  the  relation  of  friendship  or  obligation  between  the 
plaintiff  and  defendant ;  the  provision  for  children  of  the  mar- 
riage ;  and,  in  general,  the  facts  connected  with  the  intercourse 
between  the  guilty  parties.  Letters  of  the  husband  and  wife,  and 
her  letters  to  the  defendant  and  to  third  persons,  are  admitted  as 
evidence  of  the  feeling  which  subsisted  between  the  husband  and 
wife.i 

§  2.  In  an  action  for  breach  of  promise,  accompanied  by  se- 
duction, damages  may  be  given  for  the  altered  social  position  of 
the  plaintiff  in  relation  to  her  home  and  family  through  the 
defendant's  conduct.^ 

§  3.  In  an  action  by  a  father  for  seduction  of  his  daughter, 
damages  to  the  plaintiff's  feelings  may  be  recovered,  though  not 
specially  alleged  in  the  declaration  ;  being  a  natural  consequence 
of  the  principal  injury.* 

§  4.  In  an  action  for  abduction  of  a  child,  the  plaintiff  may 
recover  for  reasonable  expenses  in  pursuit  of  the  child,  without 
proving  malice.^ 

I  Dnkeof  Norfolk  v.Gennaine,  12  How.  *  Benr  v.  Da  Costa,  Law  Bep.  1  C. 

St.  Tr.  927;  Bull.  N.  P.  27;    Jamea  v.  P.  331  (Eng.)  Amn.  Law  Key.  Oct.  1866, 

Biddington,  6  C.  &  P.  589;  2  Greenl.  Ev.  p.  121. 

S  55,  p.  43;  Jones  v.  Thompson,  6  C.  &P.  *  Phillips  v,  Hojle,  4  Gray,  568. 

415.  «  Bice  V,  Nickerson,  9  Allen,  478. 
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CHAPTER   XVni. 


MARINE  TOBTS. 


1.  Profits  of  -the  voyage.  10.  Capture. 

6.  Collision.  14.  Liability  of  master  and  omer. 

§  1.  The  damages  for  injuries  done  upon  the  water  often  tnm 
upon  somewhat  peculiar  considerations,  more  especiallj  in  admi- 
ralty, and  demand  a  brief  separate  notice. 

§  2.  In  an  actioh  against  the  master  of  a  vessel,  for  breaking 
up  the  voyage  and  disposing  of  the  vessel,  the  expense  of  bringing 
home  the  vessel,  from  a  port  to  which  the  master  has  wrongfully 
navigated  her,  is  a  legal  element  of  damages.  So  are  reasonable 
damages  for  breaking  up  the  voyage ;  but  not  conjectural  or  pos- 
sible profits  of  a  whaling  voyage.^ 

§  3.  And  in  general  the  probable  profits  of  a  voyage  are  not  a 
fit  measure  of  damages  in  cases  of  marine  torts.^ 

§  4.  If  the  vessel  and  cargo  are  lost,  the  true  measure  is  their 
actual  value,  with  interest.  If  they  have  been  restored,  demu^ 
rage  has  generally  been  allowed  for  the  vessel,  and  interest  on  the 
value  of  the  cargo.  If  they  have  been  sold,  the  gross  amount 
of  the  sales,  with  interest ;  and  if  the  sale  was  under  disadTan- 
tageous  circumstances,  or  not  at  the  place  of  the  destination  of 
the  property,  sometimes  an  addition  of  ten  per  cent.* 

§  5.  The  whole  of  the  freight  due,  or  to  grow  due,  for  and 
during  the  voyage  which  may  be  in  prosecution  or  contracted  for 
at  the  time,  is  liable  for  loss  or  damage  by  collision.^ 

§  6.  In  a  case  of  collision,  no  vessel  having  been  hired  to  supply 
the  place  of  the  libellant's,  he  is  entitled  in  damages  to  interest, 
at  the  rate  of  six  per  cent,  upon  the  value  of  his  vessel  before  the 
collision,  until  she  was  repaired  and  fitted  to  resume  her  trips. 

1  Brown  v.  Smith,  12  Cash.  366.  >  The  Apollon,  9  ib.  362. 

^  The  Amiable  Nancy,  3  Wheat.  546 ;       «  The  Benares^  1  Bug.  L.  &  £q.  697. 
La  Amistadi  &c.  5  ib.  385 ;  13  La.  An.  564. 
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Although  there  is  no  settled  general  rule,  as  to  whether  anything 
or  how  much  should  be  allowed.* 

§  7.  In  an  action  for  negligent  collision  between  a  schooner 
and  a  steamboat,  tlie  towage  costs  of  materials  and  repairs,  to 
make  the  former  as  good  as  before,  and  her  expenses  while  under- 
going repairs,  are  the  elements  of  damage.  The  remote  or  con- 
sequential damages,  growing  out  of  the  supposed  loss  of  profits, 
should  not  be  considered.^ 

§  8.  Where  a  steamboat  is  hired  for  towing,  and  both  vessels 
are  under  the  direction  of  a  licensed  pilot;  the  owner  of  the 
steamboat  is  not  entitled  to  damages  on  account  of  injury  sus- 
tained in  the  course  of  the  navigation,  and  not  caused  by  undue 
negligence  of  the  pilot.* 

§  9.  For  injury  from  collision  to  an  old  barge,  of  peculiar 
structure  and  capacity  for  usefulness,  and  therefore  not  having 
any  established  market  value  in  the  port  where  the  collision  oc- 
curs, the  damages  may  be  predicated  upon  the  cost  of  repairing 
her.*  (a) 

§  10.  Upon  condemnation  of  a  vessel  and  cargo,  the  damages 
should  be  computed  at  six  per  cent,  on  the  amount  of  the  ap- 
praised value  of  the  cargo  (which  had  been  delivered  to  the 
claimant  on  bail),  including  interest  from  the  date  of  the  decree 
of  condemnation  in  the  court  below.^ 

§  11.  An  American  brig  was  unlawfully  captured  by  three 
British  privateers,  and  sent  to  Nassau.  One  of  the  privateers 
previously  put  on  board  of  her  sundry  valuable  goods,  to  be  car- 
ried to  Nassau.  The  British  captain  libelled  for  his  goods ;  but 
the  owners  of  the  brig  recovered  damages  out  of  the  goods,  and 
the  rest  were  adjudged  to  be  restored.® 

§  12.  The  commander  of  a  ship  of  war  of  the  United  States,  in 
obeying  his  instructions  from  the  President,  acts  at  his  peril ;  and, 

1  The  Rhode  Island,  2  Blatch.  Ct.  113.  *  The  Granite,  3  Wall.  310. 

*  Minor  v.  Picayane,  13  La.  An.  564.  *  The  Diana,  3  Wheat.  58. 

'Reeves  v.  The  Constitution,  Gilpin,  ^  British  Consul  v.  Thompson,  Bee,  141. 
579. 

(a)  The  defendants  contracted  to  receive  for  the  damage  done,  the  jury  could  not 

the  plaintiff's  ship  into  their  dock  at  a  cer-  ain^ee  whether  the  ship  could  have  been 

tain  time,  and  she  was  brought  to  the  dock  taken  to  a  safe  place,  but  acquitted  the 

in  ballast  on  a  stormy  day,  but,  by  reason  captain  of  negligence.    The  judge  having 

of  an  accident  to  the  dock,  could  not  be  ordered  a  verdict  for  the   plaintiff,  held, 

let  in,  was  anchored  by  the  captain  outside  there  should  be  a  new  trial.    Wilson  v. 

the  gates,  and  at  the  turn  of  the  tide  Newport,  &c.   Law  Rep.  1   Kxch.   177  ; 

grounded  on  a  sand-bank.    In  an  action  Amn.  Law  Rev.  Oct.  1866,  p.  164. 

44 
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if  those  instructions  are  not  strictly  warranted  bj  law^  he  is  an- 
swerable in  damages  to  any  person  injured.^ 

§  13,  The  owners  of  a  privateer  are  not  liable,  in  case  of  a  marine 
trespass  upon  tfeutral  property,  for  exemplary  damages,  but  only 
for  the  actual  loss  or  injury  sustained.^ 

§  14.  Trover  lies  against  a  ship-owner  for  a  sale,  by  the  master, 
of  goods,  at  a  place  short  of  their  port  of  destination,  under  cir- 
cumstances not  inconsistent  with  the  general  scope  of  the  author- 
ity conferred  upon  the  master  by  the  owner .^ 

§  15.  A  cargo  of  salt  was  shipped  by  the  plaintiff  at  Liverpool 
for  Calcutta,  under  a  bill  of  lading  making  the  same  deUverable 
to  A  &  Co.,  on  payment  of  freight  there  "as  per  charter-party " 
The  ship  sustained  damage  in  quitting  the  harbor  at  Liverpool, 
and  ultimately  became  so  leaky  that  the  master  was  compelled  to 
run  for  Bahia,  where,  finding  the  state  of  the  ship  such  as  to  ren- 
der her  incapable  of  continuing  the  voyage,  and  being  unable  to 
forward  the  salt  to  its  destination,  he  sold  it  by  public  auction, 
remitting  the  proceeds  to  his  owner,  who  tendered  the  amount, 
after  making  deductions  for  general  average  and  expenses,  to  the 
plaintiffs.  Held,  the  master  and  owner  were  jointly  liable  for  the 
cost  price  of  the  salt,  and  the  sum  which  the  plaintiff  had  paid  on 
account  of  freight.* 

1  Little  V.  Barreme,  2  Cranch,  170.  *  Ewbank  v.  Katting,  7  Com.  B.  797. 

'  The  Amiable  Nancj,  3  Wheat.  546.  *  Ibid. 
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CHAPTER   XIX. 

MISCELLANEOUS    POINTS;     JOINT    AND    SEVERAL    LIABIUTT ;    DOUBLE 
OB  TREBLE  DAMAGES;  BEMITTITX7B  ;   EXCESSIVE  DAMAGES. 

2.  Joint  and  several  damages.  28.  Excessive  damages ;  new  trial. 

10.  Statutory  damages;  double,  treble,  &o.  87.  Too  small  damages. 

18.  Amount  of  damages  claimed  in  the  89.  Miscellaneous, 
declaration;  remUiitur. 

§  1.  A  FEW  miscellaneous  points  relating  to  damages  will  close 
our  view  of  that  important  subject. 

§  2.  When  a  trespass  is  found  by  the  jury  to  have  been  com- 
mitted severally  by  the  defendants,  who  plead  severally,  the  dam- 
ages ought  to  be  severed ;  but  if  joint,  the  damages  must  be  joint, 
although  the  defendants  plead  severally.^ 

§  3.  All  torts  are  joint  and  several.  In  trespass  against  two,  the 
jury  cannot  sever  the  damages,  but  they  may  find  one  guilty  and 
acquit  the  other  .^ 

§  4.  A  plaintifT,  in  an  action  for  violation  of  a  patent  right,  may 
recover  damages  against  one  of  two  defendants,  although  the  evi- 
dence given  did  not  apply  to  both.^ 

§  5.  In  an  action  against  several,  if  one  pleads  to  issiie,  and 
another  is  defaulted,  damages  must  be  assessed  against  both,  at 
the  same  time,  by  the  jury  who  try  the  issue.^  In  a  joint  action 
against  several,  if  the  jury  sever  the  damages,  the  plaintiff  must 
elect,  and  may  take  judgment  against  all  jointly  for  the  higher 
damages ;  and  if  the  amount  of  the  several  damages  exceeds  the 
damages  laid  in  the  writ,  it  will  not  vitiate  the  judgment,  if  the 
plaintiff  take  judgment  only  for  damages  not  exceeding  those 
laid  in  the  writ.^ 

§  6.  In  an  action  for  false  imprisonment  against  two,  where  sev- 

I  Kennebec    Purchase    v.  Bonlton,    4  *  Van  Shaick  v,  Trottor,  6  Cow.  599 ; 

Mass.  419 ;  Tyrrell  v,  Lockhart,  3  Blackf.  Wells  v.  Reynolds,  3  Scam.  191. 

136 ;  1  ib.  409.  ^  Dougherty  v.  Doner,  4  Bibb,  207  ; 

>  Bid^  p.  Wilson,  1  Blackf.  409 ;  Beat-  Bell  v.  Morrison,  27   Miss.  68;  Beal  v. 

gen  V.  £inowr8,  1  Wash.  C.  C.  168.  Finch,  1  Kern.  128;  Stone  p.  Matherby, 

W     sh.  C.  C.  168.  3  Hon.  136. 
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eral  damages  are  given,  the  plaintiflF  may  cure  the  irregularity 
by  entering  a  noL  pros,  against  one,  and  taking  judgment  against 
the  other.^ 

§  6  a.  In  trespass  de  ban.  aspor.  against  several  persons,  dam- 
ages can  be  assessed  only  for  the  joint  acts  of  all,  though  de- 
faulted by  agreement.^ 

§  7.  In  Illinois,  where  one  defendant  makes  no  defence,  and  die 
other  defendant  submits  the  cause  as  to  him  to  a  jury,  the  jury 
should  assess  damages  against  both.^ 

§  8.  Where  an  injury  was  done  by  two  dogs,  together,  belong- 
ing to  several  owners,  each  owner  is  liable  only  for  the  damage 
done  by  his  own  dog.*  Mr.  Justice  Wilde  remarks :  "  This  de- 
cision seems  to  be  conformable  to  the  principles  of  justice,  and 
according  to  the  true  construction  of  the  statute,  by  which  the 
owner  of  any  dog  is  made  liable  for  the  damage  done  by  his  own 
dog,  and  not  by  the  dog  of  another.  And  by  separate  actions  the 
party  injured  would  have  a  full  indemnity ;  for  the  recovery  in  an 
action  against  one  owner  would  be  no  bar  to  an  action  against 
another.  There  may  be  some  diiOSculty  in  ascertaining  the  quan- 
tum of  damage  done  by  the  dog  of  each,  but  the  difficulty  cannot 
be  great.  If  it  could  be  proved  what  damage  was  done  by  one 
dog,  and  what  by  the  other,  there  would  be  no  difficulty,  and,  on 
failure  of  such  proof,  each  owner  might  be  liable  for  an  equal 
share  of  the  damage,  if  it  should  appear  that  the  dogs  were  of 
equal  power  to  do  mischief,  and  there  were  no  circumstances  to 
render  it  probable  that  greater  damage  was  done  by  one  dog  than 
by  the  other.  But  whatever  the  difficulty  may  be,  it  can  be  no 
reason  why  one  man  should  be  liable  for  the  mischief  done  by  the 
dog  of  another."  * 

§  9.  Where,  in  an  action  of  tort  against  two  jointly  in  fault,  the 
jury  or  a  referee  severs  the  damages,  and  the  plaintiff  enters  a 
judgment  against  all  for  the  larger  amount,  the  judgment  will 
not  be  reversed  because  a  remittitur  of  the  lesser  amount  is  not 
formally  entered  on  the  record.  The  entry  of  such  a  judgment, 
per  sCj  remits  all  claim  to  the  lesser  amount.^ 

§  10.  Trespass  is  the  proper  action  for  recovering  the  treble 


i  Holly  17.  Mix,  3  Wend.  350. 
2  Folger  V,  Fields,  12  Cash.  93. 
*  Wells  V,  Reynolds,  3  Scam.  191. 


*  Buddington  t;.  Shearer,  20  Pick.  477. 

6  lb.  479. 

8  0*Shea  ».  Kirker,  4  Bosw.  120. 
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damages  given  by  the  provincial  act  of  George  II.  cb.  4,  for  pull- 
ing down  an  uuinbabited  bouse.^ 

§  10  a.  The  allowance  of  treble  damages  by  statute  does  not 
affect  the  principle,  that  damages  in  an  action  of  trespass  are  to 
indemnify  the  plaintiff  for  what  he  has  actually  suffered,  taking 
into  consideration  all  the  circumstances.  Therefore  where  A, 
having  obtained  a  verdict  and  judgment  of  restitution,  in  a  process 
for  forcible  entry  and  detainer  against  B,  brought  trespass  to  recover 
damages,  sustained  by  reason  of  his  being  kept  out  of  possession 
of  the  premises  for  the  time  intervening  between  the  entry  and 
the  restitution ;  and  on  the  trial  B  offered  in  evidence,  for  the 
purpose  of  repelling  A's  claim  for  damages,  the  record  of  a  judg- 
ment in  his  favor  against  A,  in  a  summary  process  to  recover  pos- 
session of  the  premises,  in  connection  with  evidence  that  the  acts 
complained  of  were  done  by  B,  by  virtue  of  this  judgment,  under  a 
claim  of  right :  it  was  held,  that  such  evidence  was  admissible.^ 

§  11.  In  actions  founded  on  the  Missouri  statute,  entitled  ^^  an 
act  to  prevent  certain  trespasses,"  the  jury  can  only  assess  single 
damages ;  and  when  a  proper  case  is  made  out  for  treble  damages, 
they  can  only  be  given  by  the  court.  Where  the  petition  also 
contains  counts  at  common  law,  the  court  is  not  authorized  to 
treble  the  damages  assessed*by  the  jury  in  a  general  verdict.^ 

§  12.  In  Pennsylvania,  treble  damages  may  be  recovered  for 
cutting  timber  on  another's  land,  and  converting  it,  in  an  action 
of  trespass  qu.  claus.  et  de  bon.  aspor,^  as  well  as  in  trover,  or 
trespass  de  bon.  aspor.  It  is  only  necessary  to  prove  that  it  was 
cut  *'  without  the  owner's  consent."  * 

§  13.  To  authorize  treble  damages  and  costs,  the  count  must 
be  upon  the  statute  which  provides  for  such  damages,  and  the 
jury  must  find  for  the  plaintiff  generally,  and  assess  the  single 
value  in  terms.  Otherwise  the  court  will  intend  that  the  jury 
found  treble  damages,  or  that  the  defendant  brought  himself 
within  the  provisos  of  the  act.* 

§  14.  The  certificate  of  a  judge  will  not  be  received,  to  entitle 
to  treble  damages  and  costs,  in  trespass  on  a  statute.^ 

§  15.  Damages  will  not  be  doubled  in  an  action  for  malicious 

1  Prescott  V.  Tufts,  4  Mass.  146.    See        *  Benton  p.  Dale,  1  Cow.  160;  Livings- 
Pierce  v.  Spring,  15  ib.  489.  ton  v.  Plainer,  ib.  175;  Brown  t'.  Bri:stol, 

2  Bateman  v.  Goodyear,  12  Conn.  575.      ib.  176;  Morrison  ».  Gross,  1  Browne,  1. 
>  Brewster  v.  Link,  28  Mis.  147.  ^  Benton  t;.  Dale,  1  Cow.  160. 

«  O'Beill/  V,  Shadle,  33  Fenn.  489. 
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prosecution,  unless  the  (Penn.)  act  is  recited,  and  the  injury  laid 
contrary  to  such  act.^ 

§  16.  In  Missouri,  where  a  general  verdict  has  been  rendered 
for  damages  to  property,  without  specifying  the  value  of  the  prop- 
erty, the  court  are  not  warranted  in  giving  treble  damages  found.' 

§  17.  No  action  lies  on  Massachusetts  Stat.  1841,  ch.  125,  to  re- 
cover double  damage  sustained  by  reason  of  the  neglect  of  a 
railroad  to  comply  with  an  order  of  the  county  commissioners, 
requiring  them  to  construct  and  maintain  embankments,  &c.,  for 
the  benefit  of  the  owner  of  land  through  which  their  road  is  laid 
out ;  unless  the  time  within  which  such  structures  are  to  be  made 
is  prescribed  in  the  order .^ 

§  18.  It  is  the  general  rule,  that  damages  cannot  be  recovered 
beyond  the  amount  claimed  or  alleged  in  the  writ  and  declara- 
tion. Thus  in  trespass  for  taking  goods,  where  the  declaration 
alleges  them  to  be  of  a  certain  value,  the  damages,  so  far  as  they 
relate  to  the  goods,  are  to  be  restricted  to  this  value.^ 

§  19.  The  rule,  that  a  plaintiff  cannot  recover  more  damages 
than  he  has  claimed  in  his  declaration,  applies  to  an  appeal  from 
a  justice's  court.^ 

§  20.  It  is  no  objection  to  a  verdict, ^hat  it  is  for  more  than  the 
amount  indorsed  on  the  writ,  if  it  correspond  with  the  amount 
claimed  in  the  declaration.^ 

§  21.  In  New  Jersey,  damages  may  be  awarded,  over  and  above 
the  amount  laid,  in  a  sum  equal  to  the  costs  of  suit.^ 

§  22.  It  is  the  general  rule,  that,  where  the  damages  assessed 
by  the  jury  exceed  those  claimed  in  the  writ,  it  is  error,  for  which 
judgment  will  be  reversed ;  but  a  remittitur  may  be  entered  for 
the  excess,  and  judgment  taken  for  the  sum  in  the  writ.^ 

§  23.  In  Illinois,  a  judgment  exceeding  the  ad  damnum  is  erro- 
neous ;  but  the  Supreme  Court  will  not  order  a  remittitur,  but  re- 

i  Morrison  v.  Gross,  I  Browne,  1.  lins,   12  Cal.  457;   Hahn  v.  Sweazea,  29 

«  HeiTon  V,  Homback,  24  MU.  492.  Mis.  199;  Durrell  w.  Canrer,   9  Ohio  (N. 

«  Kjith  V.  Cheshire,  &c.  1  Gray,  614.  S.),  72  ;    Garber  v.  Morrison,  5  Clarke, 

*  Treat  v.  Barber,  7  Conn.  274.  476 ;  Lester  y.  French,  6  Wis.  580  ;   3  Har. 

«  Fish  y.  Dodge,  4  Denio,  311 ;  Pleas-  &  J.  543  ;  Fowlkes  v.  Webber,  8  Hamph. 

ants  V.  Bank,  &c.  3  Eng.  456.  530;  M'Whorter  v,  Sayre,  2  Stew.   225  ; 

»  Williams  v,  Williams,  11  S.  &  M.  393.  Raney  v.  M'Rae,  14  Geo.  589  ;  Pierce  v. 

T  Allen  V.  Smith,  7  Halst.  159.  Wood,  3  Post.  519  ;  Hoyt».  Reed,  16  Mis. 

8  Campbell  v.  Hancock,  7  Humph.  75 ;  294 ;   Lewis  ».  Cooke,  1  Har.  &  M'Hen. 

Roberto  v.  Smith,  1  Morris,  417  ;  GriflSn  v.  159;  Lambert  o.  Blackman,  1  Blackf.  59; 

Witherspoon,  8  Geo.  113 ;  Butler  v.  Col-  Fury  v.  Stone,  2  Dale,  184. 


CH.  XTX.]  EXCESSIVE  DAMAGES.  528 

mand  the  case,  to  give  the  plaintiflF  opportunity  to  amend.    But 
the  court  will  not  order  such  remittitur  on  error.^ 

§  24.  It  is  not  error  to  render  judgment  for' an  amount  exceed- 
ing the  ad  damnum^  after  the  action,  together  with  other  claims  of 
the  plaintiff  against  the  defendant,  has  been  referred  to  arbitra- 
tors under  a  rule  of  court.^ 

§  26.  If  after  judgment,  but  during  the  same  term,  the  plaintiff 
tenders  a  remittitur  of  a  part  of  the  verdict,  the  court  may  strike 
out  the  judgment,  and  enter  a  judgment  for  the  amount  of  the 
damages  laid  in  the  declaration.  If,  however,  judgment  is  entered 
on  the  verdict,  no  release  or  other  act  of  the  plaintiff  can  give  va- 
lidity to  it,  but  it  will  be  reversed  as  erroneous  ;  and  the  law,  in 
that  respect,  is  not  altered  by  the  (Maryland)  act  of  1 809,  ch.  153. 
But,  under  that  act,  and  the  act  of  1811,  ch.  161,  where  judg- 
ment was  entered  on  such  a  verdict,  the  Court  of  Appeals  per- 
mitted the  plaintiff  to  release  the  excess,  and  enter  such  release 
on  record ;  and  they  amended  the  record  by  entering  a  judgment 
for  the  damages  laid  in  the  declaration.^ 

§  26.  In  the  case  of  damages  doomed  excessive,  it  is  held  pr^er  to 
adopt,  in  actions  of  tort,  the  practice,  sometimes  pursued  in  actions 
of  contract,  of  allowing  the  defendant  to  remit  a  part  of  the  dam- 
ages, instead  of  ordering  a  new  trial  absolutely.  In  such  a  cas^, 
the  motion  for  a  new  trial  may  be  denied,  if,  within  a  time 
appointed  by  the  court,  a  stipulation  is  given  by  the  defendant  to 
reduce  the  damages  to  a  sum  deemed  by  the  court  to  be  reasona- 
ble ;  and  if  such  a  stipulation  is  not  given,  a  new  trial  may  be 
awarded,  with  costs.* 

§  27.  In  a  late  case,  in  New  Hampshire,  the  following  distinc- 
tions are  taken.  Where  the  verdict  is  for  a  sum  larger  than  the 
ad  damnum^  the  diflSculty  may  always  be  remedied  by  entering  a 
remittitur  for  the  excess.  The  ad  damnum  may  be  amended  after 
verdict,  when  it  is  apparent  from  the  declaration  itself  that  it  was 
left  blank,  or  too  small  a  sum  inserted  through  mistake  or  inad- 
vertence only ;  and  if  there  has  been  a  full  and  fair  trial  on  the 
merits,  which  appear  from  the  declaration,  without  any  knowledge 
by  either  party  of  the  defect,  judgment  may  be  rendered,  after 
amendment,  without  a  new  trial.     If  it  does  not  appear  tliat  the 

1  Fick^rin^  p.  Pulsifer,  4  Gilm.  79  "  Harris  p.  Jaffrey,  3  Har.  &  J.  543.  See 

«  Ifaj  0,  Berkshire,  &c.  1  Gray,  420.  1  Morr.  417. 

*  Collins  ».  Albany,  &c.  12  Barb.  492. 
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defendant  had  no  knowledge  of  the  defect,  the  amendment  may 
be  made,  but  a  new  trial  must  be  granted,  to  give  him  an  oppor- 
tunity to  contest  the  enlarged  demand.  But  in  actions  sounding 
in  damages  only,  where  the  plaintiff  deliberately  estimates  the 
injury  to  himself,  and  there  is  only  a  difference  in  judgment 
between  the  jury  and  him,  as  to  the  nature  and  aggravation  of  the 
injury ;  no  amendment  increasing  the  ad  damnum  to  cover  the 
verdict  will  be  allowed,  and  the  only  remedy  for  an  excessive  ver- 
dict is  by  a  remittitur.  Yet  the  court,  in  their  discretion,  may  pe^ 
mit  the  ad  damnum  to  be  increased  in  any  case  after  a  full  and 
fair  trial,  upon  the  claim  of  an  appeal  or  review  by  the  defend- 
ant.^ 

§  28.  The  amount  of  damages  awarded  by  a  jury  is  a  very  fre- 
quent ground  of  application  for  new  trial.  Tndeed  this,  is  the 
form,  in  which  a  large  proportion  of  the  rules  stated  in  the  fore- 
going pages  have  come  up  for  discussion  and  adjudication.  It  is 
foreign  from  the  plan  of  the  present  work,  to  do  more  than  present 
a  very  brief  view  of  excessive  damages j  as  a  cause  for  setting  aside 
a  verdict. 

§  29.  A  new  trial  may  be  granted  for  excessive  damages ;  but 
in  general  this  is  a  ground  which  courts  regard  with  great  cau- 
tion. More  especially  in  the  case  of  personal  torts.*  Where 
there  is  no  certain  measure  of  damages,  to  justify  a  new  trial  on 
this  ground,  it  is  held,  tliat  there  must  be  evidence  of  prejudice, 
passion,  or  corruption  in  the  jury ;  or  evidence  compelling  the 
conviction,  that  they  acted  under  the  influence  of  a  perverted 
judgment;^  —  and  these  requisitions  are  applied  with  peculiar 
strictness  to  applications  for  a  second  new  trial.* 

§  30.  In  England,  the  court  will  not  set  aside  a  verdict  as 
against  the  weight  of  evidence,  when  the  damages  are  under 
20Z.^ 

§  31.  The  jury  may  find  greater  damages  than  the  alleged  value 
of  the  property,  not  exceeding  the  ad  damnum.^ 

1  Tavlor  v.  Jones,  42  N.  H.  25.  cific,  &c.  1  Cal.  33;  Clapp  p.  Hudson,  4c 

a  Cook  o.  Hill,  3  Sandf.  341  ;  Gilbert  o.  19  Barb.  461. 

Burtcn>haw,  Cowp.  230;  Smith  v.  Wood-  *  Chambers  v.  Robinson,  1   Str.  691; 

fine,  I  Com.  B.  (>f.  S.)  661.  Clerk  u.  Udall,  2  Salk.  649;  Macon,  &c. 

»  Trcanor  v.   Donahoe,   9   Ciish.   229 ;  t;.  Winn,  26  Geo.  250. 

Collins  V.  Albany,  &c.  12  Barb.  492  ;  Good-  *  Tarlington  v.  Spencer,  4  Hurl.  &  Nor. 

all  p.  Thurman,  1    Head,  209;  Wells  v,  859. 

Sawyer,  21  Mis.  354;  Payne  t;.  The  Pa-  •  TerreU  ».  McKinny,  26  Geo.  447. 
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§  32.  Under  special  circumstances,  damages  may  greatly  ex- 
ceed the  price  for  which  the  property  unlawfully  taken  was  sold. 
As  where,  in  trover  for  machinery  in  a  factory,  damages  were 
given  to  three  times  the  amount  which  it  brought  at  the  sheriff's 
sale.^ 

§  82  a.  '^  A  person  who  has  acquired  the  possession  of  goods, 
and  who  puts  it  out  of  the  power  of  the  owner  to  show  the  qual- 
ity and  value  of  the. property  by  any  artifice  or  concealment,  may 
be  held  liable  for  tlie  value  of  the  best  quality  of  such  goods."  ^ 

§  33.  It  is  the  prevailing  rule,  that  a  new  trial  will  not  be  granted 
for  excessive  damages,  where  the  presiding  judge  is  satisfied  with 
the  verdict ;  though  his  dissatisfaction  is  not  regarded  as  conclu- 
sive against  it.^ 

§  34.  It  is  held,  in  a  late  case,  that,  in  an  action  for  a  personal 
injury  arising  from  indisputable  negligence,  the  injury  being  per- 
manent, and  recovery  apparently  hopeless,  the  court  will  not  re- 
duce the  damages  if  the  judge  is  not  dissatisfied  with  the  verdict.^ 

§  35.  It  is  a  strong  consideration  against  the  pbjection  to  a 
verdict  of  excessive  damages,  that  the  defendant  had  it  in  his 
power  to  prove  the  circumstances  by  which  the  amount  should  be 
regulated,  while  the  plaintiff  was  necessarily  unable  to  do  it.  As 
in  an  action  for  violation  of  a  patent ;  the  damages  depending 
upon  the  amount  of  the  defendant's  manufacture  and  sales.^ 

§  36.  In  a  late  English  case.  Lord  Campbell  suggested  the  point 
as  a  doubtful  one,  whether  a  verdict  against  two  defendants  could 
be  set  aside,  on  the  ground  that  the  damages  were  excessive  as  to 
one  of  them  only,  or  whether,  on  the  other  hand,  as  claimed  for 
the  plaintiff,  "  the  measure  of  damages  ought  to  be  the  sum  which 
ought  to  be  awarded  against  the  most  guilty."'  ^ 

§  36  a.  It  is  held  in  New  York,  that,  when  the  damages  given 
are  wholly  unwarranted  by  the  evidence,  the  Court  of  Common 
Pleas  has  power,  on  appeal,  instead  of  reversing  the  judgment,  to 
make  such  abatement  as  appears  reasonable,  and  suffer  the  plain- 
tiff to  retain  judgment  for  the  residue,  if  he  so  elects.^ 

1  Ayer  v.  Bartlett.  9  Pick.  156.  ♦  Britton  i?.  S.  Wales,  &c.  27  L.  J.  Exch. 

'  Per  Bell,  J.,  Bailey  v,  Shaw,  4  Post.  355. 

301.  *  Stephens  v.  Pelt,  2  Blatch.  37. 

«  Bennett  v.  Alcock,  2  T.  R.  166  ;  Tul-  «  Grcj^>ry  v.  Slowman,  1  Ell.  &BI.  369. 

lidge   V.  Wade,  3   Wils.  18;    Redshaw  v.  '  Lamotte  v.  Archer,  4  E.D.Smith,  46. 

Brooks,  2  ib.  405  ;  Britton  v.  South,  &c.  See  Pitzgcrnld  v.  Boulat,  13  La.  An.  116 ; 

3  H.  &  N.  963  ;    Duberley  v.  Gunning,  4  Jones  v.  Pcrcira,  ib.  102. 
T.  R.  651. 
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§  37.  Where  the  amount  of  damages  is  matter  of  computalion, 
as  in  most  cases  of  debt  or  contract,  it  is  held  a  gfound  of  new 
trial,  that  the  damages  are  too  small.  And  the  same  ground  has 
been  sometimes  recognized,  for  the  same  reason,  in  actions  for 
tort.  As  where  trespass  is  brought  for  entering  a  house  and 
taking  property,  and  the  jurj  find  for  the  plaintiff  less  than  the 
value  of  the  property.^  So  where,  in  an  action  for  injury  by 
negligence,  the  jury  found  a  verdict  for  the  plaintiff  with  6rf. 
damages,  though  it  appeared  he  had  paid  4/.  10^.  for  medical 
attendance  rendered  necessary  by  the  injury.^  And  a  new  trial 
has  been  granted  for  tlie  same  cause  in  actions  relating  to  waste, 
libel,  slander,  assault,  and  injury  upon  a  railroad.^ 

§  38.  But,  on  the  other  hand,  it  was  held  no  ground  for  a  new 
trial,  in  an  action  for  assault  and  false  imprisonment,  that  the 
plaintiff  had  incurred  an  expense  of  7L  145.  in  procuring  his  dis- 
charge from  custody,  and  the  jury  awarded  him  only  a  farthing.* 
So  where,  in  an  action  against  a  bailee  for  injury  to  and  destruc- 
tion of  goods,  the  jury  returned  a  verdict  for  the  plaintiff,  with 
nominal  damages ;  held,  it  was  no  ground  for  a  new  trial,  tliat, 
according  to  the  evidence,  the  damage,  if  any,  must  have  been 
more  than  nominal,  and  that  there  was  uncontradicted  evidence 
of  a  loss  of  goods  to  the  extent  of  2Z.^  So  a  new  trial  was  refused 
in  an  action  of  trespass,  for  taking  the  plaintiff  before  a  magis- 
trate upon  an  unfounded  charge  of  felony,  though  a  question  of 
character  was  involved,  and  the  verdict  was  for  only  a  farthing 
damages.^  And  the  fault  of  the  plaintiff  may  prevent  a  now 
trial  for  small  damages ;  as  where  very  great  Bodily  injury  was 
sustained  in  being  run  over  by  a  dray,  the  plaintiff  having  been  in 
fault,  though  less  so  than  the  defendant,  and  the  verdict  being  for 
fifty  dollars.''' 

§  39.  If  the  jury  find  that  the  plaintiff  is  not  entitled  to  dam- 
ages, erroneous  instructions  as  to  their  amount  furnish  no  ground 
of  new  trial.® 

1  Porteons  r.  Hnzol,  Harper,  332.  *  Bradlaugh  r.  Edwards,  11  C  B.(N.SO 

a  Tedd  V.  Doiifflas,  5  Jur.  (N.  S.)  1029,  377. 
C.  P. ;  5  C.  B.  (N.  S.)  895.  «  Mostyn  v.  Coles,  7  H.  &  N.  872;  31 

8  Wcedinp:  v.  Mason,  2  C.  B.  (N.  S.)  382 ;  L.  J.  Exch.  151. 
English  V.  Clcrrv,  3  Hill  (S.  C),  279 ;  Levi        «  Apps  r.  Day,  26  Enp.  L.  &  Eq.  355. 
V.  Milne,  4  Bing.  195  ;   Rixcy  v.  Ward,  8        "  Flanders  v.  Meath,  27  Geo.  358. 
Rand.  52;  Baoot   v.  Keith,  2  Bay,  466;        ■  Pope  v.  Machias,  &c.  52  Maine,  535. 
liobbins  v.  The  Hudson,  &c.  7  Bosw.  1. 
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§  40.  Under  an  ordinance  of  a  city,  requiring  a  committee  of 
tlie  city  council,  upon  laying  out  a  drain,  to  report  the  names  of 
land-owners,  with  the  amount  of  damages  allowed  each  ;  with 
reference  to  the  validity  of  the  proceedings,  a  report  of  the  names 
of  all  abutters,  not  mentioning  any  damages,  is  a  sufficient 
award  that  no  one  is  entitled  to  damages.  It  might  be,  that  they 
all  waived  their  claims  to  damages ;  or,  if  not,  then  any  party 
would  have  his  legal  remedy,  as  upon  an  award  that  he  was  not 
entitled  to  damages.^ 

§  41.  Unless  it  appeal's  that  a  bill  of  exceptions  reports  all  the 
evidence  relating  to  damages,  the  court  above  will  not  review  the 
assessment  of  the  jury,  for  want  of  evidence  of  actual  or  special 
damages.^ 

1  HUdreth  v.  Lowell,  H  Gray,  345.  «  M'Intyre  v.  Park,  11  Gray,  loa. 
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FORMS  AND  PRECEDENTS  OF  DECLARATIONS  AND  PLEAS  IN 

ACTIONS  FOR  TORTS. 


The  following  forms,  though  not  always  completey  are  sanctioned 
by  the  cases  to  which  they  respectively  refer,  and  in  which  the 
sufficiency  of  the  pleadings  was  the  direct  point  of  decision.  The 
cases  are  mostly  recent,  and  may  sometimes  turn  in  part  upon 
local  statutes.  The  statutory  law,  however,  in  simplifying,  as  it 
has  done  so  extensively,  the  rules  and  forms  of  pleading,  has 
everywhere  proceeded  upon  substantially  the  same  basis.  Hence 
the  forms,  and  the  cases  which  accredit  them,  are  believed  to  bo 
of  universal  applicability,  and  reasonably  safe  guides  for  the  prac- 
titioner under  the  same  or  similar  circumstances,  (a) 

TORT  AND  CONTRACT.   FRAUDULENT  SALE. 

Tlie  plaintiff  bought  of  the  defendant  for  (naming  the  sum), 
being  a  sound  price,  (naming  the  number)  hogs,  and  said  hogs 
had  the  disease  of  cholera.  And  the  defendant  represented  said 
hogs  to  be  sound  and  healthy,  knowing  such  representations  to  be 
untrue.  And  the  plaintiff  bought  said  hogs  relying  upon  said 
representations,  and  unable  by  reasonable  diligence  to  ascertain 
that  they  were  false.  —  22  Ind.  257. 

FRAUDULENT  PURCHASE. 

The  plaintiff  sold  and  delivered  the  defendant  goods  to  the 
amount  of,  <&c.,  on  a  credit  of  six  months.    And  the  defendant 

(a)  The  incidental  requisites  of  plead-  pensed  wHh  by  express  statote.    And  the 

iog  —  such  as  name,  number,  time,  and  citations  will  fail  of  their  chief  purpose,  if 

place,  and  the  formal    introductory  and  in  actual  practice  they  do  not  lead  out  of 

closing  averments  —  are  of  coarse   to  be  abundant  caution^  to  an  inspection  of  th9 

added,  unless,  as  is  now  often  done,  dis-  entire  forms  as  set  out  in  the  Reports. 

45 
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was  insolvent  at  the  time  of  said  sale,  and  purchased  the  goods 
without  any  intent  to  pay  for  them  and  with  the  intent  to  de&and 
the  plaintiff  of  their  Talue,  and  bj  reason  of  said  fraud  the  de- 
fendant became  liable  to  pay  for  the  goods  immediately  upon  their 
delivery.  —  27  Barb.  652.  (While  this  form  of  declaring  is  doubt- 
less sufficient,  there  may  be  more  doubt  as  to  the  rule  of  law  upon 
which  the  action  is  founded.)  * 

INDORSEE  AGAINST  FSATTDULENT  INDOBSEB  OF  NOTE. 

The  defendant,  with  intent  to  deceive  the  plaintiff,  falsely  rep- 
resented that  said,  &o.  (the  maker  of  the  note),  was  solvent,  aiid, 
relying  on  said  representation,  the  plaintiff  accepted  said  note.— 
35  Mis.  483. 

FALSE   BEPBESENTATION  AS  TO  A  MORTGAGE. 

The  defendant  represented  that  said  mortgage  was  good,  and  a 
valid  security  for  payment  of  said  note,  and  the  plaintiff  supposed 
and  verily  believed,  at  the  time  he  bought  the  same  as  aforesaid, 
the  said  mortgage  to  be  good,  and  that  it  was  a  yalid  and  suffi- 
cient security.  — 18  Wis.  196. 

FALSE  RECOMMENDATIONS. 

The  plaintiff  purchased  of  the  defendant  a  note  against  one  (A) 
whom  the  defendant  affirmed  to  be  a  person  -of  good  credit,  the 
defendant  well  knowing  said  affirmation  to  be  false ;  and  the  de- 
fendant was  in  fact  poor,  and  the  note  was  of  no  value,  whereby 
the  defendant  deceived  and  defrauded  the  plaintiff.  —  8  Fost.  118. 

The  defendant  (a  director  of  a  bank)  falsely  and  fraudulently 
represented,  that  the  stock  of  said  bank  was  worth  par,  when  in 
truth  said  stock  was  worthless ;  the  defendant  knowing  that  said 
stock  was  not  worth  par,  and  making  said  representation  with 
intent  to  induce  the  plaintiff  to  purchase  said  stock. —  3  Bosw.  346. 

MISCELLANEOUS  GASES  OF  FALSE  REPRESENTATION. 

The  defendant,  employed  as  architect  by  A  and  others  to  8ope^ 
intend  the  building  of  a  church,  falsely  and  fraudulently  repre- 
sented and  pretended  that  he  was  authorized  by  A  to  order,  and 
did  order,  stone  of  the  plaintiffs  for  the  building  of  said  church, 
for  and  on  account  of,  and  to  be  charged  to  A ;  and  the  pkintiffi, 
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relying  on  that  representation,  and  believing  that  the  defendant 
had  authority  from  A  to  order  the  stone  oH  his  account,  delivered 
the  same,  and  the  same  was  used  in  the  building  of  the  church ; 
whereas,  in  truth  and  in  fact,  the  defendant  was  not,  as  he  well 
knew,  authorized  so  to  order  the  said  stone.  And,  A  refusing  to 
pay  for  the  stone,  the  plaintiffs,  trusting  in  the  defendant's  repre- 
sentation, sued  A  for  the  price,  and  failed  in  their  action,  and  had 
to  pay  A's  costs,  and  also  the  costs  incurred  by  their  own  attor- 
neys. —  37  Eng.  L.  &  Eq.  275. 

The  defendants  falsely  and  fraudulently  deceived  the  plaintiff  in 
this,  that  they,  as  brokers  of  the  plaintiff,  employed  by  him  to  pur- 
chase oil,  with  the  fraudulent  intention  of  deceiving  and  injuring 
the  plaintiff,  falsely  represented  to  him  that  they  had  *^  purchased 
for  him  twenty-five  tuns  of  palm  oil,"  to  arrive  by  the,  &c.,  at  the 
price  of,  Ac,  per  tun  ;  whereas  in  fact  the  defendants  purchased 
the  oil  on  the  terms  that  the  said  twenty-five  tuns  were  sold,  and 
would  be  delivered  to  the  plaintiff  after,  and  subject  to,  the  prior 
delivery  of  eight  hundred  tuns  of  palm  oil  from  the  said  vessel. 
And  said  vessel  arrived  with  less  than  eight  hundred  tuns,  in  con- 
sequence whereof  said  twenty-five  tuns  were  not  delivered  to  the 
plaintiff.     (Special  damages.)  —  20  Eng.  L.  &  Eq.  467. 

The  defendants  having  brought  a  bill  for  the  foreclosure  of  a 
mortgage  executed  to  them  by  the  plaintiff,  to  secure  a  note,  it  was 
agreed  between  the  plaintiff  and  defendants,  before  the  decree 
thereon,  that  the  time  for  redeeming  should  be  limited  to  the  first 
Monday  of  January,  1851 ;  but  the  defendants  procured  a  decree 
thereon,  that  it  should  be  redeemed  previous  to  said  day,  namely, 
on  or  before  the  first  dat/  of  January,  1851.  And  after  said  decree 
was  passed,  the  defendants  falsely  and  fraudulently,  and  for  the  pur- 
pose of  preventing  the  plaintiff  from  redeeming  within  the  time  so 
limited,  represented  to  the  plaintiff,  and  thereby  induced  him  to 
believe,  that  the  time  so  limited  was  jthe  first  Monday  of  said  Jan- 
uary. And  under  said  belief,  and  under  an  agreement  between 
tlie  plaintiff  and  the  defendants,  made  after  said  first  day  of  Janu- 
ary, that  the  plaintiff  might  redeem  on  said  first  Monday  of  Janu- 
ary, the  plaintiff  omitted  to  redeem  until  after  said  first  day  of  Jan- 
uary, but  was  prepared  and  offered  to  the  defendants  to  do  so  on 
said  first  Monday,  and  on  that  day  tendered  to  the  defendants  the 
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» 

amount  due,  which  they  refused  to  receive ;  and  by  means 
thereof  he  was  foreclosed,  and,  iu  order  to  have  the  foi-eclosure 
opened,  and  to  obtain  the  privilege  of  redeeming,  was  obliged  to, 
and  did,  bring  his  application  therefor  to  said  court,  on  which  lie 
was  allowed  to  redeem ;  and,  in  consequence  of  said  wrongful 
conduct  of  the  defendants,  he  was,  in  the  prosecution  of  said  ap- 
plication, subjected  to  great  expense,  trouble,  vexation,  and  loss  of 
time.  (The  formal  preamble,  time,  amounts,  &c.,  are  to  be 
added.)  —  23  Conn.  184. 

PLEAS  OF  FBAITD  AND  MISREPRESENTATION. 

To  an  action  upon  a  note  made  to  a  railroad  corporation.  Said 
note  was  given  for  a  subscription  to  stock  in  said  coq)oration,  and 
through  misrepresentations  of  one,  &c.,  as  to  the  amount  of  stock 
taken  and  the  time  when  said  railroad  would  be  finished,  said 
misrepresentations  being  made  by  authority  of  the  plaintiffs,  and 
known  by  them  to  be  false.  —  31  111.  490.     (But  see  the  case.) 

To  an  action  upon  a  written  instrument.  Said  writing  was  ob- 
Jbained  from  the  defendants  by  fraud,  covin,  and  misrepresenta- 
tion of  the  plaintiff.  —  2  Met.  (Ky.)  584. 

To  an  action  on  a  note  given  for  the  price  of  land.  The  plain- 
tiff falsely  and  fraudulently  represented,  that  there  was  on  the 
land  sufficient  material  to  build  a  barn  (describing  the  dimen- 
sions, quality,  &c.),  being  lumber  of  the  value  of,  Ac,  whereas 
the  material  and  lumber  actually  on  the  land  was  worth  only, 
&C.J  and  the  defendant  was  obliged  to  expend,  &c.,  in  addition  to 
the  sum  last  named,  for  the  purpose  of  building  said  barn.  — 14 
Cal.  112. 

To  an  action  on  a  note  for  goods.  Said  note  was  given 
for  the  last  instalment  on  a  stock  of  goods,  purchased  by  the 
defendants  from  the  plaintiff,  the  plaintiff  representing  said 
stock  to  be  worth  $8500,  and  that  it  would  invoice  that  sum  or 
more.  And  the  defendants  were  ignorant  of  the  amount  and 
value  of  said  stock,  and  requested  of  the  plaintiff  an  invoice,  but 
the  plaintiff  said  he  had  no  time  to  make  it.  And  the  purchase 
was  made  upon  said  representation,  the  plaintiff  knowing  the 
same  to  be  false.  And  said  goods  invoiced  and  amounted  only  to 
the  sum  of  $1500.  —  22  Ind.  233. 
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BBCLABATIONS,  ETC.,  FOB  NEGLIGENCE.  —  INJUBIE8  TO  LAND,  ETC. 

The  reservoir  of  the  defendants,  by  reason  of  some  fault  in  its 
construction,  or  some  carelessness  or  mismanagement  on  the  part 
of  tlie  defendants,  broke  away,  &c.  — 10  Cal.  413. 

The  defendant  wrongfully  and  improperly,  and  without  leaving 
any  proper  or  sufficient  pillars  or  supports,  worked  coal-mines 
under  and  contiguous  to  the  close  of  the  plaintiff,  and  dug  for 
and  got  and  moved  the  coals,  minerals,  earth,  and  soil  of  and  in 
said  mines,  whereby  the  soil  and  surface  of  said  close  sank  in, 
cracked,  swagged,  and  gave  way.  —  1  Eng.  L.  &  Eq.  241. 

The  defendant,  contriving  and  maliciously  intending  to  injure 
and  aggrieve  the  plaintiff,  dug  up  the  soil  of  a  contiguous  lot, 
whereby  the  foundation  wall  of  the  plaintiff's  house  was  injured, 
Ac.  — 17  John.  92. 

A  messuage  and  land,  the  reversion  whereof  belonged  to  the 
plaintiff,  were  supported  by  the  land  adjoining ;  yet  the  defendant 
wrongfully  and  negligently  dug  and  made  excavations  in  the  land 
adjoining,  without  sufficiently  shoring  the  messuage  and  land, 
and  thereby  deprived  them  of  their  support,  whereby  they  sunk 
and  were  injured.  —  4  Hurl.  &  N.  153. 

INJUBIES  TO  AND  BY  ANIMALS. 

The  plaintiff's  animal  (describing  it)  being  upon  tbe  track  of 
the  defendants'  railroad,  was  there  negligently  and  carelessly  run 
oTer  and  killed  by  their  train. — 35  N.  H.  356. 

The  defendant  wrongfully  and  knowingly  kept  a  horse  accus- 
tomed to  bite  mankind. — 10  Gush.  509. 

COLUSIONS  BY  LAND  AND  WATEB. 

The  defendant  drove  his  cart  against  the  plaintiff's  horse  with 
force  and  violence,  by  and  through  th^  mere  negligence,  inatten 
tion,  and  want  of  proper  care  of  the  defendant.  —  2  N.  Eep» 
117. 
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The  defendant  run  down  the  plaintiflF's  ship,  by  the  neghgence 
and  unskilfulness  of  the  defendant  in  managing  his  Tessel.  —  8  T. 
R.  188. 

COLLECTION  OP  DEBTS. 

The  defendant  undertook  for  and  with  the  plaintiff  to  collect  a 
judgment  against,  <&c.,  and  promised  out  of  the  proceeds  of  said 
judgment,  when  collected,  to  pay  the  plaintiff,  &c.,  but  has  failed 
and  omitted  to  do  so  from  mere  neglect.  —  25  Ala.  246. 

The  defendant  did  obtain  judgment  for  the  plaintiff  on  said 
note  and  accounts,  and  did,  without  the  consent  of  the  plaiutiff, 
and  contrary  to  his  express  directions,  undertake  to  settle  and 
adjust  such  claims  with  said  A,  and  did  not  follow  the  instruc- 
tions of  the  plaintiff;  but  so  carelessly  and  negligently  conducted 
the  said  trust,  by  taking  the  note  of  said  A  payable  to  himself 
for  the  amount  of  the  judgment  and  execution  recovered  against 
said  A,  that  the  said  debt  has  never  been  paid  or  collected,  and 
the  plaintiff  has  wholly  lost  the  attachment,  &c.  —  2  Gush.  316. 

ANSWER  OR    PLEA    TO    A    DECLARATION    AGAINST    SHIP-OWNERS   FOR 
NEGLIGENTLY  AND  CARELESSLY  STOWING,  ETC. 

Salt-cake  was  a  corrosive  substance,  rotting  casks  and  other 
substances  being  in  contact  with  it,  which  the  plaintiffs  knew,  but 
which  the  defendants,  without  any  default  on  their  part,  did  not 
know,  and  could  not  be  reasonably  expected  to  know,  until  after 
the  happening  of  the  damage.  And  it  was  the  duty  of  the  plain- 
tiffs to  have  informed  the  defendants  of  the  destructive  nature  of 
salt-cake,  in  order  to  its  proper  and  safe  stowage  by  them.  But 
the  plaintiffs  did  not  so  inform  the  defendants,  or  ascertain  that 
they  were  so  informed,  but,  on  the  contrary,  negligently  deliv- 
ered the  salt-cake  to  the  defendants  in  bulk,  and  thereby  and 
otherwise  represented  to  the  defendants  and  induced  them  to 
believe,  and  they  did  reasonably  believe,  that  the  said  salt-cake 
might  be  placed  in  contact  with  casks,  Ac.  And,  under  this  rea- 
sonable belief,  and  induced  as  aforesaid,  the  defendants  stowed 
the  Qaid  salt-cake  in  contact  with  and  between  and  amongst  casks 
of  salt  provisions,  being,  as  they  reasonably  believed,  a  safe  and 
proper  mode  of  stowing  the  same,  and  afterwards,  and  without 
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default  of  the  defendants,  the  said  salt-cake  corroded,  rotted,  and 
destroyed  the  said  casks,  and  the  hoops  thereof,  and  the  brine 
tlierefrom  damaged  the  salt-cake,  and  caused  the  default  in  the 
delivery  thereof  complained  of  in  the  declaration.  —  5  C.  B.  (N. 
S.)  149. 

Answer  to  an  action  for  damages  from  falling  into  a  ditch,  which 
the  defendants  were  alleged  to  have  left  open,  without  any  fault 
or  want  of  care  on  the  part  of  the  plaintiff.  The  defendant  de- 
nies that  the  plaintiff,  without  any  fault  or  want  of  care  on  his 
part,  did  fall  therein.  — 18  N.  Y.  119. 

Answer  to  an  action  for  injury  caused  by  a  shaft.  The  defend- 
ants admit  that  the  shaft  was  not  sufficiently  fenced,  but  allege 
that  the  plaintiff,  contrary  to  the  express  command  of  the  defend- 
ants, and  knowing  that  it  was  dangerous  to  meddle  with  the  shaft, 
took  hold  of  it  and  set  it  iu  motion,  whereby,  and  not  by  reason 
of  the  negligence  of  the  defendants,  the  plaintiff  was  injured.  — 
8  Allen,  882. 

ASSAULT  AND  BATTERY. 

The  defendant,  on,  Ac,  drove  a  coach  over  the  wife  and  bruised 
her,  by  reason  whereof  the  husband  laid  out  divers  sums  of  money 
for  her  cure,  et  alia  enormia^  &c.  — 11  Mod.  264. 

Plea,  in  trespass  for  assaulting  and  turning  the  plaintiff  out 
of  a  police-office.  Two  of  the  defendants,  being  justices  of 
the  peace,  were  assembled  in  a  police-office  to  adjudicate  upon 
an  information,  and  were  proceeding  to  hear  and  determine 
the  same,  when  the  plaintiff  (being  an  attorney)  entered  with 
tlie  informer,  not  as  his  friend  or  as  a  spectator,  but  for  the 
avowed  purpose  of  acting  as  his  attorney  and  advocate ;  and  as 
such,  without  the  leave  and  against  the  will  of  the  justices,  was 
taking  notes  of  the  evidence  of  a  witness,  and  acting  and  taking 
part  in  the  proceedings,  as  an  attorney  or  advocate  on  behalf  of 
the  informer;  and  the  defendants  stated  to  the  plaintiff,  that  it 
was  not  their  practice  to  suffer  any  person  to  appear  and  take  part 
in  any  proceedings  before  them  as  an  attorney  or  advocate,  and 
requested  him  to  desist  from  so  doing ;  and,  although  they  were 
willing  to  permit  the  plaintiff  to  remain  in  the  office  as  one  of  the 
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public,  yet  he  would  not  thus  desist,  but  asserted  his  right  to  be 
present,  and  to  take  such  part ;  and  unlawfully,  and  against  the 
will  of  the  justices,  continued  in  the  office,  taking  part  and  act- 
ing as  aforesaid,  in  contempt  of  the  justices ;  whereupon,  by  or- 
der of  the  above  two  defendants,  the  other  defendants  turned  the 
plain tifiF  out  of  the  office.  —  2  B.  &  Ad.  663, 

Plea  to  an  action  for  assault  and  battery.  TIio  defendants 
gently  laid  hands  on  the  plaintiff  to  arrest  him  for  felony,  and  did 
no  more  injury  than  was  necessary  in  eflFecting  the  arrest.— 7 
Dana,  453. 

To  an  action  of  trespass  quare  clausum^  and  for  an  assault  and 
battery.  The  plaintiff  had  felled  a  tree  across  a  navigable  stream, 
down  which  the  defendants  were  conducting  a  boat,  and,  to  ena- 
ble them  to  proceed,  it  was  necessary  to  remove  the  obstruction ; 
and  the  plaintiff  stood  upon  it  with  an  axe,  threatening  to  resist 
the  removal ;  and  they  therefore  gently  laid  hands  upon  him,  &c. 
—  7  Dana,  428. 

The  public  had  a  prescriptive  right  to  navigate  the  stream,  but  the 
plaintiff  obstructed  it ;  and  the  defendants  attempted  to  remove  the 
obstruction,  and,  the  plaintiff  having  assaulted  them,  they,  in  self- 
defence,  necessarily  beat  and  wounded  him  a  little,  using  only 
such  force  as  was  necessary  to  remove  the  obstruction.  —  Ibid. 

Action  for  assault  on  board  a  vessel.  Plea,  as  to  the  assaulting, 
beating,  and  ill-treating  the  plaintiff.  The  defendant  was  the  cap- 
tain of  a  vessel,  on  board  of  which  the  plaintiff  and  others  were 
passengers,  and  the  plaintiff  made  a  great  noise,  disturbance,  and 
affray  on  board  said  vessel,  and  was  then  fighting  with  another 
person,  whose  name  was  to  the  defendant  unknown,  and  was 
striving  to  beat  and  wound  said  person ;  wherefore  the  defendant, 
as  such  captain,  to  preserve  peace  iand  order,  and  prevent  the 
beating  and  wounding  of  such  person,  gently  laid  his  hands  upon 
the  plaintiff,  which  was  the  trespass  complained  of.  —  2  Eng.  L.  & 
Eq.  aOl.  (But  this  plea  was  held  no  answer  to  a  charge  in  the 
declaration  of  knocking  down  and  prostrating  the  plaintiff.) 

DECLABATIONS,  ETC.,  FOB  FALSE  ]gffPRISO!raCENT. 

The  defendants,  A  and  B,  A  acting  as  attorney  for  B,  recov- 
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ered  a  judgment  against  the  plaintiff  for  807.  75.  4^.,  and  the 
plaintiff  paid  and  satisfied  to  (B)  the  debt  recovered,  except  15^. 
8d.j  and  the  defendants  sued  out  a  ca.  8a.  upon  the  judgment,  and 
wrongfully  and  maliciously,  and  without  any  reasonable  or  proba- 
ble cause,  indorsed  the  writ  with  directions  to  levy  5/.  14^.  8d.  and 
interest,  and  1/.  7^.  for  the  costs  of  execution.  And  the  plaintiff 
tendered  and  offered  to  pay  to  the  defendants  8/.  8s. ^  which  was 
sufficient  to  pay  and  discharge  all  that  was  recoverable  against 
tlie  plaintiff  upon  the  judgment  and  writ,  together  with  the  costs 
of  the  writ  of  execution  and  all  other  legal  and  incidental  ex- 
penses ;  and  the  defendants  wrongfully  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause,  procured  the  sheriff  to 
arrest  the  plaintiff  and  detain  him  until  he  paid  7/.  6s.  9d. ; 
whereas  the  sum  of  8/.  8^.,  and  no  more,  was  due,  &c.  — 10  G.  B. 
(N.  S.)  592. 

The  defendant  caused  the  plaintiff  to  be  arrested  and  impris- 
oned without  reasonable  or  probable  cause,  on  a  false  and  mali- 
cious charge  of  felony.  —  27  L.  J.  Exch.  815  ;  8  H.  &  N.  950. 

The  plaintiff  was,  after  he  was  taken,  during  his  detention,  and 
before  his  discharge,  able  and  willing  and  offered  to  pay,  and 
always  afterwards  during  his  detention  was  willing  to  pay,  and 
was  finally  discharged  from  imprisonment  upon  paying  (a  sum 
smaller  than  that  insisted  on).  And  the  plaintiff,  by  reason 
of  the  premises,  was  necessarily  put  to  and  incurred  divers  costs 
and  expenses  in  and  about  obtaining  his  discharge.  —  2  C.  B. 
(N.  S.)  467.. 

PLEAS,   ETC. 

If  the  plaintiff  was  arrested  on  two  writs,  as  alleged,  he  was 
rightfully  arrested,  because  the  first  action  was  discontinued  by 
reason  of  his  representations  and  notice  given  him  of  the  discon- 
tinuance, before  the  commencement  of  the  second  action. — 6 
Gray,  238. 

The  plaintiff  attempted  forcibly  to  break  and  enter  the  mes- 
suage or  public-house  of  the  defendant  without  leave  ;  whereupon 
he  resisted  such  entrance  ;  and  because  the  plaintiff  behaved  him- 
self violently  and  created  a  disturbance  in  the  street,  by  which 
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means  a  mob  was  assembled,  and  the  defendant's  business  inter- 
rupted, and  bis  customers  annoyed,  and  because  tlie  plaintiff 
threatened  to  continue  such  violent  conduct,  and  to  renew  his 
attempts  and  efforts  to  get  into  the  house ;  and  because  no  request 
or  entreaty  of  the  defendant  to  the  plaintiff  to  abstain  from  and 
abandon  his  attempts  and  efforts  was  complied  with  ;  the  defend- 
ant, in  order  to  preserve  the  peace,  and  to  secure  himself  from 
a  renewal  of  such  attempts  and  efforts,  gave  him  in  charge  to 
a  constable,  to  be  carried  before  a  justice  of  the  peace.  (Held, 
good,  after  verdict.)  —  1  M.  &  W.  616. 

The  defendant  was  possessed  of  a  shop,  and  carried  on  the 
business  of  a  baker  therein,  and  the  plaintiff  had  been  in  the  shop 
making  a  great  noise  and  disturbance,  and  abused  the  defendant, 
and  disturbed  him  in  the  peaceable  possession  of  his  shop,  in 
breach  of  the  king's  peace,  and  thereby  obstructed  the  defendant 
in  the  exercise  of  his  business.  And  the  plaintiff  went  out  of  the 
shop  into  the  public  street  in  front  of  it,  and  continued  there 
to  make  a  great  noise  and  disturbance,  and  to  abuse  the  defend- 
ant, and  thereby  caused  a  great  concourse  of  persons  to  assemble, 
and  so  disturbed  the  defendant  in  the  possession  of  his  shop,  and 
obstructed  liis  business,  in  breach  of  the  peace  (and  thereby 
caused  a  great  riot  and  disturbance).  And  the  defendant  re- 
quested him  to  desist  and  depart,  but  he  refused  ;  whereupon  the 
defendant,  in  order  to  preserve  the  peace,  sent  for  certain  pohce- 
men,  and  requested  them  to  remove  the  plaintiff.  And  they 
requested  the  plaintiff  to  cease  making  such  noise  and  disturb- 
ance, &c.,  but  he  refused,  and  continued  making  such  noise,  riot, 
and  disturbance,  &c. ;  whereupon  the  defendant,  in  order  to  pre- 
serve the  peace,  charged  them  with  the  plaintiff,  and  he  was  taken 
to  a  station-house,  and  thence  before  a  magistrate,  who  admon- 
ished and  discharged  him.  —  2  M.  &  W.  477. 

The  plaintiff  disturbed  a  congregation  while  the  minister  was 
performing  the  rites  of  burial,  and  the  defendant  manus  mollitur 
imposuit  to  prevent  such  disturbance.  —  1  Mod.  168. 

The  defendant  was  a  constable,  and  a  felony  had  been  commit- 
ted, and  a  reasonable  suspicion  and  belief  existed  that  the  plaintiff 
was  guilty  of  said  felony.    And  one  A  and  others  informed  the 
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defendant  that  the  plaintiff  was  guilty  of  said  felony.  (State 
briefly  the  facts  upon  which  the  informant's  knowledge  or  belief 
was  founded.)  And,  for  the  purpose  of  carrying  the  plaintiff 
before  some  justice  of  the  peace  to  be  dealt  with,  the  defendant 
arrested  him.  — 6  Blackf.  406. 

The  act  complained  of  was  an  arrest  of  the  plaintiff,  under  a 
warrant  issued  at  the  instance  .of  the  defendant,  who  was  city 
attorney  of  Utica,  for  the  violation,  by  the  plaintiff,  of  an  ordinance 
made  by  the  common  council.  —  2  Hill,  296. 

Action  against  the  Speaker  of  the  House  of  Commons  for  for- 
cibly, and  with  the  assistance  of  armed  soldiers,  breaking  into  the 
messuage  of  the  plaintiff  (the  outer  door  being  shut  and  fastened), 
arresting  him,  taking  him  to  the  Tower  of  London,  and  imprison- 
ing him  there. 

Defence.  A  parliament  was  held,  which  was  sitting  during 
the  period  of  tlie  trespasses  complained  of;  and  the  plaintiff 
was  a  member  of  the  House  of  Commons ;  and  the  House  hav- 
ing resolved,  "That  a  certain  letter,  &c.,  in  Cobbett's  Weekly 
Register,  was  a  libellous  and  scandalous  paper,  reflecting  on  the 
just  rights  and  privileges  of  the  House ;  and  that  the  plaintiff, 
who  had  admitted  that  the  said  letter,  &c.,  was  printed  by  his 
authority,  had  been  thereby  guilty  of  a  breach  of  the  privileges 
of  that  House;"  and  having  ordered  that  for  his  said  offence 
he  shoidd  be  committed  to  the  Tower,  and  that  the  Speaker 
should  issue  his  warrant  accordingly :  —  the  defendant,  as 
Speaker,  in  execution  of  the  said  order,  issued  his  warrant  to 
the  sergeant-at-arms,  to  whom  the  execution  of  such  warrant  be- 
longed, to  arrest  the  plaintiff,  and  commit  him  to  the  custody  of 
the  Lieutenant  of  the  Tower,  to  receive  and  detain  the  plaintiff 
in  custody  during  the  pleasure  of  the  House ;  by  virtue  of  which 
first  warrant  the  sergeant-at-arms  went  to  the  messuage  of  the 
plaintiff,  where  he  then  was,  to  execute  it ;  and,  because  the  outer 
door  was  fastened,  and  he  could  not  enter,  after  audible  notifica- 
tion of  his  purpose,  and  demand  made  of  admission,  he,  by  the 
assistance  of  the  said  soldiers,  broke  and  entered  the  plaintiff's 
messuage,  and  arrested  and  conveyed  him  to  the  Tower,  where  he 
was  received  and  detained  in  custody,  under  the  other  warrant, 
by  the  Lieutenant  of  the  Tower.  — 14  E.  1. 
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Action  against  the  sergeant-at-arms,  charged  with  the  execution 
of  such  warrant. 

Defence.  Upon  the  plaintiff's  refusing  to  submit  to  the  ar- 
rest, and  shutting-  the  outer  door  against  the  sergeant,  who 
had  demanded  admission  for  the  purpose,  and  declaring  that  the 
warrant  was  illegal,  and  that  he  would  only  submit  to  superior 
force ;  and  a  large  mob  having  assembled  before  the  plaintiff's 
house,  and  in  the  streets  adjoining,  so  that  the  sergeant  could 
not  arrest  and  convey  the  plaintiff  to  the  Tower  without  danger 
to  himself  and  his  ordinary  assistants,  if  at  all,  by  the  mere  aid 
of  the  civil  power ;  the  sergeant  thereupon  called  in  aid  a  large 
military  force ;  and,  after  breaking  into  the  plaintiff's  house, 
placed  a  competent  number  of  the  military  therein,  for  the  pur- 
pose of  securing  a  safe  and  convenient  passage  to  conduct  the 
plaintiff  out  of  the  house  into  a  carriage  in  waiting,  and  thence 
conducted  him  with  a  large  military  escort  to  the  Tower,  using 
at  the  same  time  every  personal  courtesy  to  his  prisoner  consistent 
with  the  due  execution  of  his  duty;  which,  however,  would  not 
safely  admit  of  delay  in  the  execution  of  such  warrant.  — 14  E. 
163. 

Trespass  for  assault  and  false  imprisonment. 

Plea.  The  plaintiff,  just  before  the  time  when,  &c.,  without 
leave  of  the  defendant,  at  an  unreasonable  hour  at  night,  entered 
into  the  defendant's  dwelling-house,  and,  with  force  and  arms, 
made  a  great  disturbance,  and  insulted  and  abused  the  defendant 
therein,  and  disturbed  him  jn  the  peaceable  possession  thereof  in 
breach  of  the  peace ;  whereupon  the  defendant  requested  the 
plaintiff  to  cease  his  noise  and  disturbance,  and  depart  from  out 
the  dwelling-house,  which  the  plaintiff  reluctantly  did,  and  threat- 
ened the  defendant  that  he  would  rap  at  the  door  till  the  defend- 
ant delivered  up  a  certain  book.  And  the  plaintiff  did  stand  at 
the  door,  on  the  defendant's  premises,  rapping  violently,  illegally, 
and  wrongfully  against  it,  for  two  hours,  and  during  that  time 
insulted  the  defendant,  and  disturbed  him  in  the  possession  of  his 
dwelling-house,  in  further  breach  of  the  peace;  whereupon  the 
defendant  requested  the  plaintiff  to  cease  his  noise  and  disturb- 
ance, and  depart  off  the  defendant's  premises ;  which  the  plaintiff 
refused  to  do,  and  continued  knocking,  &c.,  and  threatened  the 
defendant  to  continue  the  noise  and  disturbance  until  he  should 
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deliyer  the  book.  The  defendant  then  sent  for  a  constable  for 
the  purpose  of  taking  the  plaintiff  into  custody,  and  thereby 
preventing  him  from  further  disturbing  the  defendant;  and 
the  plaintiff,  having  ascertained  that  he  was  about  to  be  given 
into  custody,  ceased  the  rapping,  which  he  had  violently,  &c., 
continued  up  to  that  period,  and  ran  and  escaped  off  and 
from  the  defendant's  premises ;  when  the  defendant  immediately 
pursued  the  plaintiff,  and  overtook  him  near  the  dwelling-house, 
and  thereupon  the  defendant,  it  being  necessary,  in  order  to  pre- 
serve the  peace  and  prevent  the  -plaintiff  from  continuing  to  dis- 
turb the  order  land  tranquillity  of  the  dwelling-house,  and  from 
continuing  to  make  the  noise  and  disturbance  at  the  dwelling- 
house  during  the  whole  night,  gave  charge  of  the  plaintiff  to  the 
constable,  who  had  in  his  hands  a  legal  warrant  to  arrest  the 
plaintiff  for  the  acts  aforesaid,  and  who  saw  and  witnessed  the 
same,  and  requested  the  constable  to  take  the  plaintiff  into  cus- 
tody, carry  him  before  a  justice  to  answer  the  premises,  and  to  be 
deidt  with  according  to  law ;  and  the  constable  gently  laid  hands 
on  the  plaintiff  for  the  cause  aforesaid,  and  took  him  into  custody 
in  order  to  carry  him  before  a  justice,  to  be  there  dealt  with,  &c. 
—  2  Ad.  &  EU.  (N.  S.)  875. 

• 
*    Trespass  for  assault  and  false  imprisonment  and  taking  the 
plaintiff  to  a  police-station. 

Plea.  The  defbndant  was  possessed  of  a  dwelling-house,  and 
the  plaintiff  entered  the  dwelling-house,  and  then  and  there  in- 
sulted, assaulted,  abused,  and  ill-treated  the  defendant  and  his 
servants  in  the  dwelling-house,  and  greatly  disturbed  them  in  the 
peaceable  possession  thereof,  in  breach  of  the  peace ;  whereupon 
the  defendant  requested  the  plaintiff  to  cease  his  disturbance,  and 
to  depart  from  and  out  of  the  house ;  which  the  plaintiff  refused 
to  do,  and  continued  in  the  house,  making  the  said  disturbance 
and  affiray  therein.  And  thereupon  the  defendant,  in  order  to 
preserve  the  peace  and  restore  good  order  in  the  house,  gave 
charge  of  the  plaintiff  to  a  certain  policeman,  and  requested  the 
policeman  to  take  the  plaintiff  into  his  custody,  to  be  dealt  with 
according  to  law;  and  the  policeman,  at  such  request  of  the 
defendant,  gently  laid  his  hands  on  the  plaintiff,  for  the  cause 
aforesaid,  and  took  him  into  custody^— ^Cr.  ]Vlees.  &  B^  756. 

46 
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Declaration  for  slander. 


The  plaintifif  was  a  salaried  superintendent  of  police  at  L.,  and 
it  was  his  duty,  as  such,  to  conduct  himself  temperately  and  with 
decency  and  propriety,  while  on  duty,  and  to  hinder  and  repress 
indecent  and  disorderly  conduct  in  the  police-office.  And  the 
defendant,  intending  to  injure  the  plaintiff  in  his  office,  and 
cause  it  (o  be  believed  that  he  had  misconducted  himself  as  such 
superintendent,  and  cause  him  to  be  dismissed  from  his  office, 
in  a  discourse  which  he  had  concerning  the  plaintiff  as  such  sa- 
perintendeut,  and  concerning  the  plaintiff's  conduct  in  his  office 
(specially  setting  forth  how  the  words  were  connected  with  the 
office),  falsely,  &c.,  spoke  and  published  concerning  the  plaintiff, 
and  concerning  him  as  such  superintendent,  and  concerning  his 
conduct  in  his  office,  the  false,  &c.,  words :  ^^  I "  (meaning  the 
defendant)  ^^  saw  a  letter  two  or  three  days  since,  regarding  an 
officer  of  the  L.  police  force"  (meaning  the  plaintiff),  *' who'' 
(meaning  the  plaintiff)  ^^  had  been  guilty  of  conduct  unfit  for 
pubUcation.''  — 6  Ad.  &  Ell.  (N.  S.)  7. 

The  plaintiff  was  editor  of  a  newspaper  called  the  Massachu- 
setts Cataract,  and  the  defendant  (adding  a  colloquium)  published 
a  false  and  malicious  libel  of  and  concerning  the  plaintiff,  and 
his  Tiolations  of  the  seventh  commandment  of  Scripture,  as  fol- 
lows: ^^To  the  editor  of  the  Massachusetts  Cataract.  Can  you" 
(meaning  tlie  plaintiff)  ^*  break  every  commandment  in  the  deca- 
logue and  still  go  unwhipped  of  justice  ?  Can  you  "  (meaning  the 
plaintiff)  ^'  be  guilty  of  breaking  the  seventh  commandment,  and 
cover  that  noisy  and  licentious  affair  ?  Can  you  "  (meaning  the 
plaintiff)  ^'  recollect  the  tenth  commandment,  which  says  thou 
shalt  not  covet  thy  neighbor's  wife  ?  If  you  "  (meaning  the  plain- 
tiff) ^^  recollect  this  commandment,  can  you  "  (meaning  the  phun- 
tiff)  "  put  your  hand  upon  your  heart  and  say  you"  (meaning the 
plaintiff)  ^^have  a  clear  conscience  on  this  subject?  Is  not  con- 
science a  little  unquiet  ?  Does  it  not  say  hush,  be  still  ?  It  wont 
do  to  reveal  the  things  of  the  prison-house ;  those  things' said  and 
done  in  secret  places."  Meaning  thereby,  that  the  plaintiff  had 
committed  the  crime  of  adultery,  and  that  his  conscience  accused 
him  of  this  crime.  And  by  said  words  the  defendant  accused  the 
plaintiff  of  the  crime  of  adultery.  — 11  Met.  478. 
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The  discourse  of  the  defendant  was  had,  concerning  a  trial  be- 
tween the  plaintiff  and  the  defendant  before  a  certain  justice  of  the 
peace,  Ac,  and  concerning  an  oath  the  plaintiff  took  on  said  trial 
before  said  justice  in  proving  his  account.  —  2  Humph.  434. 

A  was  inurdered,  and  the  plaintiff  was  concerned  in  it,  and  had 
a  hand  in  it;  meaning  that  the  plaintiff  aided  and  assisted  in 
the  commission  of  the  murder.  — 10  N.  H.  52. 

The  defendant  publicly,  falsely,  and  maliciously  accused  th® 
plaintiff  of  the  crime  of  larceny,  in  words  spoken  of  and  con- 
cerning tlie  plaintiff  substantially  as  follows :  ^^  He  is  a  thief."  — 
14  Gray,  221. 

He  (the  plaintiff)  acknowledged  that  he  swore  to  a  lie  about 
the  money,  and  had  taken  seventy-five  dollars  out  of,  &c.,  more 
than  he  ought  to ;  he  acknowledged  to  me  that  he  swore  falsely 
in  the  trial  with,  &c. ;  and  that  he  swore  falsely  in  reference  to 
the  money,  and  that  he  never  let,  &c.,  have  any  money  as  he 
swore  he  did,  and  tliat  he  must  go  to  State-prison.  —  33  Yerm. 
182. 

In  a  conversation  of  and  concerning  the  plaintiff  as  a  physi- 
cian, &c.,  ^*The  bitters  that  Dr.  A  gave  to  B  caused  his  death ; 
there  was  poison  enough  in  them  to  kill  ten  men."  —  22  Ind. 
184. 

MALICIOUS  PROSECUTION. 

■ 

The  plaintiff  was  arrested,  entered  into  recognizance,  and  was 
afterwards  therefrom  and  thereof  discharged  and  acquitted,  and 
the  prosecution  was  wholly  ended  and  determined.  —  Cheves,  9. 

The  defendant,  falsely  and  maliciously,  and  without  probable 
cause,  made  aflSdavit  in  the  Court  of  Exchequer,  that  the  plaintiff 
was  indebted  to  tlie  Queen  in  a  sum  named,  and  was  in  embar- 
rassed circumstances,  and  that  the  debt  was  in  danger ;  by  means 
whereof  the  defendant,  maliciously  and  witliout  probable  cause, 
caused  a  commission  to  issue  and  an  inquisition  thereon  to  be 
taken,  whereby  it  was  found  that  the  plaintiff  was  indebted  to  the 
Queen  in  the  sum  named  ;  and  the  defendant  afterwards,  falsely, 


544  APPENDIX. 

maliciously,  and  without  probable  cause,  procured  a  writ  of  extent 
to  be  issued  and  delivered  to  the  sheriff,  under  which  the  plam- 
tiif's  goods  were  seized,  which  writ  of  extent  was  afterwards 
superseded  in  the  Court  of  Exchequer,  and  the  said  writ  of 
extent  was  then  and  is  ended ;  whereas  the  plaintiff  was  in- 
debted only  in  a  small  portion  of  the  sum  named,  and  was  not  in 
embarrassed  circumstances,  and  the  debt  was  not  in  danger,  as 
the  defendant  knew ;  and  the  plaintiff  thereby  suffered  great 
damage,  from  loss  of  credit,  by  a  creditor's  selling  the  plaintiff's 
property  under  a  power  of  sale  given  as  a  security,  and  another 
creditor's  making  an  affidavit  and  giving  notice  to  make  the 
plaintiff  a  bankrupt.  — 4  Ad.A  Ell.  (N.  S.)  481. 

• 
The  defendant  falsely  and  maliciously  made  an  affidavit,  &c.,  and 
upon  said  affidavit  falsely  and  maliciously  caused  and  procured 
the  plaintiff  to  bo  arrested,  and  unprisoned  for  ten  days,  at  the 
expiration  of  which,  the  plaintiff,  in  order  to  procure  his  release 
and  discharge,  was  forced  to  and  did  pay  to  said  defendant  a 
large  sum  of  money,  to  wit,  £c.,  and  was  thereupon  dischai^ 
and  released,  &c.  — 19  Ala.  760. 

The  defendant,  upon  a  writ  of  ca.  sa.j  properly  issued  at  his 
instance,  for  a  large  amount,  but  a  great  part  of  which  had  been 
afterwards  satisfied,  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause,  procured  the  sheriff  to  issue  a  warrant, 
to  take  and  keep  the  plaintiff,  4&c.,  and  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  nrocured  the  war- 
rant to  be  indorsed  to  levy  the  larger  amount,  whereupon  the 
plaintiff  was  taken  and  detained  for  four  weeks,  and  suffered  in 
his  business  and  credit.  —  26  Eng.  L.  &  Eq.  200. 

The  defendant  took  and  distrained  the  growing  crops,  £c.,  of  the 
plaintiff,  under  color  and  as  in  the  name  of  distress  for  rent,  which 
crops,  &c.,  were  sufficient  to  have  satisfied  the  arrears  of  rent  and 
costs ;  and  although  the  defendant  might,  under  the  said  distress, 
have  satisfied  the  said  arrears,  &c.,  yet  he  wrongfully  and  vexatiously 
made  a  second  distress  on  the  said  growing  crops,  for  the  same 
arrears,  and  wrongfully  kept  and  withheld  the  said  crops,  <!tc., 
from  the  plaintiff  for  a  long  time,  &c.  —  4  Ad.  &  Ell.  (X.  S.) 
123. 
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The  defendant  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause,  charged  the  plaintiff  with  having  feloni* 
ously  stolen  a  certain  horse  of  the  defendant's.  —  8  Blackf.  37. 

The  defendant  falsely,  £c.,  before  a  certain  justice  of  the  peace 
(naming  him),  charged  the  plaintiff  with  having  wilfully  and 
maliciously  set  on  fire  and  burned  a  certain  district  school-house 
(naming  the  district,  township,  and  county).  —  6  Blackf.  295. 

Declaration  in  case,  for  wrongfully  suing  out  an  attachment. 

Plea.  The  attachment  was  not  sued  out  wrongfully,  maliciously, 
or  vexatiously,  or  without  reasonable  or  probable  cause. — 20  Ala. 
527. 

NUISANCE. 

The  plaintiff  was  lawfully  possessed  of  a  certain  close  (describ- 
ing the  same),  and  the  defendant,  well  knowing  the  premises 
wrongfully  and  injuriously  kept  and  continued  a  building  pro- 
jecting and  overhanging  the  plaintiff's  said  close,  and  before  then 
wrongfully  erected  and  built,  projecting  as  aforesaid,  for  a  long 
space  of  time.  —  7  Allen,  431.  (Held,  a  declaration  for  nui- 
sance.) 

The  defendant,  being  possessed  of  a  messuage  adjoining  a 
garden  of  the  plaintiff,  erected  a  cornice  upon  his  messuage, 
projecting  over  the  garden,  by  means  whereof  rain-water  flowed 
Irom  the  cornice  into  the  garden,  and  damaged  the  same,  and  the 
plaintiff  has  been  incommoded  in  the  possession  and  enjoyment  of 
his  garden.  —  1  Com.  B.  828. 

The  plaintiffs  were  possessed  of  a  vault  adjoining  certain  walls, 
and  which  was  of  right  supported  in  part  by  parts  of  the  adjoin- 
ing walls ;  and  were  of  right  entitled  that  their  vault  should  be 
so  supported  ;  and  there  were  foundations  belonging  to  the  vault 
which  the  plaintiffs  ought  to  enjoy.  Yet  the  defendant  wrong- 
fully removed  the  wall  adjoining  the  plaintiff's  vault,  without 
taking  proper  precautions  to  prevent  them  from  giving  way ;  per 
quod  the  plaintiffs'  vault  was  damaged  by  the  fall  of  some  mate- 
rials, which  otherwise  would  not  have  hurt  it  (and  special  loss 
ensued).  —  3  Bing.  N.  334. 

46* 
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The  plain  tiff,  before  and  at  the  time  of  committiDg  the  grievance 
alleged,  was  navigating  his  barges,  laden  with  goods,  along  a  pub- 
lic navigable  creek,  and  the  defendant  wrongfully  moored  a  barge 
across,  &c.,  and  kept  the  same  so  moored,  from  thence  hitherto, 
and  thereby  obstructed  the  public  navigable  creek,  and  prevented 
the  plaintiff  from  navigating  his  barges  so  laden ;  per  quod  the 
plaintiff  was  obliged  to  convey  his  goods  a  great  distance  over 
land,  and  thereby  put  to  trouble  and  expense.  —  4  M«  &  S.  101. 

Trespass  against  the  mayor,  councilmen,  and  constable  of  a 
town,  individually,  for  pulling  down  the  plaintiff's  house. 

Defence.  The  corporation  passed  an  ordinance,  declaring  the 
house  a  nuisance,  it  being  unoccupied  by  the  plaintiff  or  a  tenant, 
but  used  by  others  in  such  manner  as  to  endanger  the  town  by 
fire,  and  also  to  make  it  offensive  to  ihe  citizens  and  endanger 
their  lives,  and  providing  that,  if  the  plaintiff  did  not  witliin  a 
specified  time  after  notice  abate  the  nuisance,  the  constable  should 
proceed  to  do  so.  — 18  Ark.  262. 

Defence  for  shooting  the  plaintiff's  dog.     Said  dog  attacked 

him,  and  was  accustomed  to  attack  and  bite  mankind.  —  1  C. 
&  P.  104. 

Trespass  for  killing  a  mastiff. 

Defence.  He  ran  violently  upon  the  defendant's  dog,  and  bit 
him ;  and  the  defendant  could  not  otherwise  separate  tiie  mastiff 
from  his  dog.  —  1  Saun.  83. 

WATERCOURSE. 

The  plaintiff  was  owner  of  a  mill  a  short  distance  from  one 
occupied  by  the  defendant  on  the  same  stream,  and  the  defendant 
wilfully,  and  with  intent  to  injure  the  plaintiff,  frequently  shut 
down  his  gates,  so  as  to  accumulate  a  large  head  of  water,  and 
then  raised  them,  by  which  means  an  immense  volume  of  water 
ran  with  great  force  against  the  plaintiff's  dam,  and  swept  it 
away.  — 13  Ired.  60. 

The  defendants  built  dams,  &c.,  whereby  they  kept  back  the 
water,  and  also  opened  gates,  whereby  mud  washed  out  with  the 
water,  and  filled  the  plaintiff's  ditches,  and  rendered  the  water 
worthless.  —  14  Cal.  25. 
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Lights,  <&c.  The  grieTaiices  complained  of  were  occasioned  by 
the  defendant's  pulling  down  a  house  and  erecting  another  in  its 
place,  which  he  did  with  the  acquiescence  and  consent  of  the 
plaintiff,  and  on  the  faith  of  such  acquiescence  and  consent  he 
incurred  expenses. 

Replication. 

The  plaintiff  acquiesced  and  consented,  &c.,  on  the  faith  of 
false  representations  of  the  defendant;  that  is,  that  the  griev- 
ances complained  of  would  not  result  from  his  works.^ —  7  Jur. 
(N.  S.)  1247. 

FRAUD. 

The  plaintiff  was  a  printer  of  silk  goods,  and  had  delivered  to 
the  defendant  a  lot  of  such  goods,  in  which  were  woven  fabrics  of 
silk,  printed  by  the  plaintiff  with  a  design  for  the  ornamenting  of 
them,  which  had  been  published  by  the  plaintiff  to  the  defendant 
and  others ;  and  the  plaintiff  was  about  to  print  other  fabrics  of 
silk  with  the  same  design,  and  to  publish  the  same  in  the  way  of 
his  trade  for  gain ;  of  all  which  the  defendant  had  notice ;  but 
the  defendant,  contriving  to  deceive,  injure,  and  defraud  the 
plaintiff,  and  induce  him  to  desist  from  printing  more  with  the 
design,  and  to  deprive  him  of  the  gains  he  would  have  made,  and 
to  cheat  him  of  the  benefit  of  the  design,  and  to  acquire  the  same 
for  the  sole  benefit  of  the  defendant,  and  to  put  the  plaintiff  to 
expense  ;  falsely,  fraudulently,  and  deceitfully  represented  to  the 
plaintiff  that  in  the  lot  there  was  a  copy  of  a  registered  pattern,^ 
and  that,  the  parties,  <&c.,  having  asked  the  defendant  for  the  printer, 
the  defendant  was  obliged  to  give  the  plaintiff's  name ;  and  the 
parties  intended  to  proceed  against  the  plaintiff  by  injunction  and 
order  through  the  Court  of  Chancery ;  whereas,  in  truth,  no  such 
design,  or  design  resembling  it,  had  been  registered  according  to 
the  statutes  aforesaid  ;  and  there  were  no  parties  interested  in  the 
design  ;  nor  had  any  parties  asked  the  defendant  for  the  printer  ; 
nor  had  the  defendant  given  them  the  plaintiff's  name ;  nor  did 
any  parties  intend  to  proceed  against  the  plaintiff  by  injunction, 
&c.,  as  the  defendant,  at  the  time  of  making  the  representation, 
knew ;  by  means  of  which  representation  the  plaintiff,  believing 
it  to  be  true,  was  induced  to  travel  a  long  distance  for  the  purpose 

^  See  State.  5  &  6  Vict.  ch.  100,  6  &  7  Yict.  eh.  65. 
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of  inquiring  into  the  matters  represented,  and  satisfying  the 
supposed  parties,  as  it  was  reasonable  for  him  to  do  under  tbe  cir- 
cumstances ;  and  was  induced  to  abstain  from  further  printing 
with  the  design,  which  he  had  orders  to  do,  and  from  selling  silk 
handkerchiefs  printed  with  the  design ;  and  the  defendant,  bj 
means  of  the  premises,  enjoyed  the  benefit  of  the  design  to  the  ex- 
clusion of  the  plaintiff,  and  printed  with  the  design,  and  sold,  for 
his  profit,  silk  handkerchiefs,  and  took  the  profits,  without  the 
competition  of  the  plaintiff,  and  to  his  exclusion.  —  9  Ad.  &  £11. 
(N.  S.)  197. 

CONVERSION. 

Trover  for  a  bedstead. 

Plea.  The  plaintiff  heretofore  recovered  a  judgment  in  trover 
for  the  same  identical  bedstead,  against  A  (describing  the  judg- 
ment) .  And  the  conversion  by  A,  for  which  that  action  was  brought, 
was  a  conversion  not  later  in  point  of  time  than  the  conversion 
declared  on,  and,  before  this  conversion.  A,  being  possessed  of  the 
bedstead,  sold  it  to  the  defendant,  who  paid  him  for  the  same,  and 
received  it  under  such  sale  ;  and  the  taking  under  such  sale  was 
the  conversion  declared  on.  —  3  Com.  B.  266. 

Trover  for  timber. 

Plea.  The  defendant  was  possessed  of  a  close,  and  was  digging 
a  saw-pit  therein,  and  because  the  goods  were  put  and  placed  on 
the  close  by  the  plaintiff,  without  leave  or  license,  and  were  so 
buried  therein  by  the  plaintiff,  that  the  defendant  could  not  make 
the  saw-pit  without  a  little  cutting  and  destroying  the  said  goods, 
the  defendant  did  necessarily  a  little  cut  and  destroy  them.  —  20 
Eng.  L.  &  Eq.  445. 

Trover  by  an  assignee. 

Plea.  Before  the  insolvent  petitioned  for  his  discharge,  the 
defendant  sold  and  delivered  to  him  divers,  &c,  being  the 
same  as  those  mentioned  in  the  declaration,  for  £150,  on  the 
terms  that  the  defendant  might  at  any  time,  until  payment  of 
the  price,  take  and  retain  the  horses  and  harnesses  as  a  pledge 
and  security  for  such  part  of  the  price  as  should  remain 
unpaid,  until  payment  thereof.  And  at  the  time  of  the  alleged 
conversion,  £22,  part  of  such  price,  remained  due.  And  after  the 
plaintiff  became  possessed  as  assignee,  the  defendant  took  the  said 
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horses  and  harnesses  into  his  possession  as  such  pledge  and 
security,  &c. ;  which  is  the  conversion  in  the  declaration  men- 
tioned. —  2  M.  &  W.  895. 

TRESPASS. 

The  defendant  broke  and  entered  the  plaintiff's  dwelling-house 
in,  &c.,  being  the  same  dwelling-house  occupied  bj  the  plaintiff, 
with  force  and  arms,  and  did  then  and  there  imprison  the  plain- 
tiff for  the  space  of  one  hour,  without  any  legal  or  probable 
cause.  — 18  Met.  144. 

The  defendant  on,  &c.,  broke  and  entered  the  plaintiff's  close, 
and  ejected  him  therefrom,  and  kept  and  continued  him  so 
ejected  from  thence  hitherto,  whereby  the  plaintiff,  during  all  that 
time,  lost  the  use  and  benefit  of'  said  close.  —  6  Gratt.  144. 

Trespass  qu.  cL 

Plea.  From  time  immemorial  there  hath  been  and  still  is  a 
public  port  partly  within  said  manor,  and  also  in  a  river  which  has 
been  \l  public  and  common  navigable  river  from  time  immemo- 
rial ;  and  there  is,  in  that  part  of  the  port  which  is  within  the 
manor,  a  certain  ancient  work  or  erection,  belonging  to  the  said 
port,  necessary  for  the  presei*vation  of  the  same  for  the  safety  and 
convenience  of  the  ships  resorting  thereto.  And  this  work  being 
damaged  and  in  decay  at  the  said  times  when,  &c.,  it  became 
necessary  that  the  said  work  should  be  immediately  repaired. 
And  neither  the  plaintiff,  nor  any  other  person  bound  to  make 
said  repairs,  though  duly  notified  to  make  the  same,  did  nor  would 
repair  the  same,  but  wholly  neglected  so  to  do ;  wherefore  the 
defendants,  after  a  reasonable  time  for  repairing  had  elapsed,  and 
having  occasion  to  use  said  port,  entered  and  repaired.  —  8  D.  & 
fi.  556. 

PUBUC  OFFICERS. 

The  plaintiffs  were  rated  to  a  church-rate,  £c.,  and  were  sum- 
moned before  the  defendants  (justices  of  the  peace)  to  answer  a 
complaint  that  they  had  refused  to  pay  it.    And  the  plaintiff,  duly 
attended,  and  in  good  faith,  &c.,  disputing  and  intending  to  dis 
pute  the  validity  of  the  said  rate,  upon  the  hearing  gave  to  the 
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defendants,  then  being  and  acting  as  such  justioes  as  aforesaid, 
notice  that  they  disputed  the  validity  of  the  rate,  and  required 
the  defendants,  as  such  justices,  to  forbear  from  and  not  to  give 
judgment  in  respect  of  the  matter  of  the  complaint.  And  there 
was  no  evidence  given,  to  or  before  the  defendants,  that  the  plain- 
tiffs did  not  in  good  faith  dispute  the  validity  of  said  rate,  or  that 
they  did  not  in  good  faith  give  such  notice  to  the  defendants  as 
aforesaid ;  yet  the  defendants,  disregarding  said  notice,  and  as- 
suming to  act  as  justices  when  they  well  knew  that  they  had  not 
jurisdiction  to  make  any  order  upon  the  matter  of  the  complaint, 
made  an  order  for  payment  of  said  amount  of  said  rate,  together 
with  a  sum,  &o.,  for  costs.  —  8  Jur.  (N.  S.)  482. 

Declaration  against  a  sheriiF.  Although  the  defendant  could 
have  levied  of  goods  of  the  debtor  within  his  bailiwick  the  moneys 
indorsed  on  the  writ,  yet  the  defendant,  disregarding  his  duty, 
did  not  levy  of  the  said  goods  the  moneys  or  any  part  thereof; 
and  the  defendant,  further  disregarding  his  duty,  falsely  returned, 
Ac.  —  2  Eng.  L.  &  Eq.  260. 

The  defendant  (a  slieriif )  duly  committed  (A,  an  exeAition- 
debtor  of  the  plaintiff),  as  slieriff,  to  the  jail  of  the  county  of,  ftc, 
and  the  term  of  the  defendant's  office  expired,  and  (B)  was 
elected  and  duly  qualified  as  sheriff  in  place  of  the  defendant; 
and  the  defendant  was  duly  served  with  a  certificate  of  the  clerk 
of  the  county,  that  (B)  had  qualified  and  given  the  security  re- 
quired by  law.  And  the  defendant  did  not,  within  ten  days  after 
such  service,  deliver  to  the  new  sheriff  (A),  then  in  the  defend- 
ant's custody  on  said  execution,  and  confined  within  the  jail 
liberties.  —  4  Bosw.  649. 

Trespass  for  assault  and  false  imprisonment. 

Plea.  The  defendant  was  a  justice  of  the  peace  ;  and  a  felony 
had  been  committed,  and  there  was  reasonable  ground  for  sus- 
picion that  the  plaintiff  was  guilty  of  said  felony  (stating  particu- 
larly what  the  ground  was),  and,  in  consequence  tliereof,  the 
defendant  ordered  the  plaintiff  to  be  arrested.  —  6  Blackf.  406. 

Trover  for  liorses. 

Plea.  ^  A  judgment  was  recovered  at,  &c.,  against  J.  F.  for, 
&c.,  and  the  defendant,  an  officer,  seized  them  under  an  ex* 
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ecution  against  J.  F.,  the  same  being  the  goods  and  chattels  of 
the  said  J.  F.,  and  liable  to  be  seized  and  taken  as  aforesaid,  and 
not  being  the  property  of  the  said  plaintiff.  —  1  M.  &  W.  682. 

Trespass. for  breaking  and  entering  the  plaintiff's  close  and 
stable,  and  taking  away  two  horses. 

Plea.  An  execution  against  A  was  delivered  to  the  sheriff,  &c, ; 
and  the  horses  belonged  to  the  execution-debtor,  and  were  subject 
to  the  execution ;  and  the  sheriff  by  virtue  of  the  execution,  and 
the  defendants  by  his  command,  broke  and  entered  into  the  close 
and  stable,  and  took  the  horses,  &c. 

Replication.  The  horses  did  not  belong  to  the  execution-debtor, 
but  to  the  plaintiff.  —  4  Blackf.  16. 

Trespass  for  breaking  and  spoiling  a  lock,  bolt,  and  staple  ap- 
pertaining and  fixed  to  the  outer  door  of  the  plaintiff's  dwelling* 
house,  and  wherewith  the  same  was  fastened. 

Plea.  A  Ji.  fa,y  4&c.,  issued  against  the  plaintiff,  and  was  deliv- 
ered to  the  defendant,  being  a  sheriff,  &c. ;  by  virtue  whereof  the 
defendant,  then  lawfully  being  in  a  room  of  the  dwelling-house 
occupied  by  D  as  tenant  to  the  plaintiff,  peaceably  entered  into 
the  residue  of  the  dwelling-house,  through  the  door  communicat- 
ing between  the  room  and  the  residue,  the  same  being  then  open, 
to  take  in  execution  the  plaintiff's  goods  then  in  the  dwelling- 
house,  and  did  take  them;  and,  because  the  outer  door  was  shut 
and  fastened  with  the  lock,  bolt,  and  staple,  so  that  the  defendant 
could  not  carry  away  the  goods  or  execute  the  writ  without  open- 
ing the  outer  door,  nor  open  the  door  without  breaking  the  lock, 
<fcc. ;  and  because  neitlier  the  plaintiff  nor  any  other  on  his  behalf 
was  in  the  dwelling-house,  so  that  the  defendant  could  request  the 
plaintiff  or  such  other  to  open  the  outer  door,  the  defendant,  for 
the  purposes  aforesaid,  did  open  the  outer  door,  and,  in  so  doing, 
did  necessarily  break,  4&c.,  the  locks,  &c.y  doing  no  unnecessary 
damage.  —  7  Ad.  &  Ell.  827. 

• 
Action  for  the  recovery  of  specific  personal  property  and  dam- 
ages for  its  detention. 

Answer.  The  property  was  seized  by  the  defendant  as  sheriff, 
on  an  execution,  &c.,  against  one  J.  B.  And  a  trial  of  the  right  of 
property  of  J.  H.  B.  thereto  was  had  under  the  statute,  before 
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the  jastice  and  jury,  which  resulted  in  a  verdict  and  judgment 
in  favor  of  the  claimant,  J.  H.  R.  And  within  three  days  after 
said  trial,  the  plaintiff  in  execution  executed  an  undertaking  to 
the  said  J.  H.  B.,  in  strict  compliance  with  §  428  of  the  Code,  and 
delivered  the  same  to  the  defendant,  as  sheriff,  and  it  was  by  him 
tendered  to  the  claimant,  who  declined  to  receive  it,  and  there- 
upon brought  the  present  suit,  said  property  being  still  in  the 
possession  of  the  defendant  as  such  sheriff.  — 12  Ohio  (N.  S.) 
105. 

Action  for  assault  and  battery,  committed  on  an  officer  by  one 
whom  he  was  attempting  to  arrest  on  a  warrant. 

Rejoinder.  The  plaintiff,  at  the  time,  £c.,  did  not  acquaint  or 
give  notice  to  the  defendant  that  a  warrant  had  been  issued,  or 
that  he  had  any  warrant,  or  process,  &c.,  nor  did  the  defendant 
know  that  any  warrant  had  been  issued,  or  that  the  plaintiff  had 
any  warrant  or  process.  —  2  Hill,  86. 

JOINT  PARTIES. 

Action  against  A  and  B. 

A  was  indebted  to  the  plaintiff,  &c.  And  A,  and  B  confederated 
and  conspired  together,  to  prevent  the  plaintiff  from  obtaining 
security  for,  or  payment  of,  his  debt ; '  and,  in  pursuance  of 
such  purpose  and  intention,  and  in  order  to  enable  A  to  take 
the  poor  debtor's  oath,  the  defendants  caused  his  property  to 
be  removed  from  his  own-  custody  and  possession  into  the 
possession  of  B,  by  whom  the  same  or  the  proceeds  thereof 
were  kept  secreted  from  attachment,  both  parties  knowing  that 
the  debt  had  not  been  paid.  And  the  plaintiff  sued  out  a 
writ  against  A  to  recover  the  debt,  and  caused  his  body  to  be 
arrested.  And  A  took  the  poor  debtor's  oath  and  was  discharged 
from  arrest ;  and  the  plaintiff  entered  the  suit,  &c.,  and  recov- 
ered a  judgment,  &c.,  which  remains  wholly  unpaid. — 3  CusL  145. 

Action  on  the  case  against  ten  defendants. 

Before  and  at  the  time  of  the  grievances  complained  of,  the 
defendants  were  proprietors  of  a  stage-coach  for  the  conveyance 
of  passengers  for  hire  from  A  to  B,  and  they  received  the  plaintiff 
as  an  outside  passenger,  to  be  safely  conveyed  thereon  from  A  to 
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B,  for  hire  ;  and  by  reason  thereof  they  ought  to  have  safely  con- 
veyed him  accordingly ;  but  they  conducted  themselves  so  care- 
lessly in  this  behalf,  that  by  and  through  the  carelessness,  unskil- 
fulness,  and  default  of  themselves  and  their  servants,  the  coach 
was  overset ;  by  means  whereof  the  plaintiff  was  hurt,  and  sus- 
tained other  injuries.  —  6  Moo.  141. 

CORPORATIONS. 

Action  by  the  N.  Joint  Stock  Company,  bankers  and  brokers, 
for  money  lent  to  purchase  shares  in  the  company. 

Plea.  The  directors  had  in  their  annual  reports  falsely  repre- 
sented their  affairs  to  be  flourishing,  whereas  the  company  was 
insolvent ;  and  paid  large  dividends,  whereas  such  dividends  were 
paid  out  of  the  capital ;  and  A,  their  manager,  falsely  represent- 
ing the  said  shares  to  be  of  great  value,  induced  the  defendant  to 
purchase  them,  and  at  the  same  time,  on  the  part  of  the  company, 
offered  to  advance  the  money,  and  promised  that  the  company 
would  hold  the  shares  for  him  until  they  could  be  sold  at  a  profit, 
witliout  his  being  called  upon  for  the  price ;  and  he,  relying  on 
such  representations,  accepted  the  shares,  which  A  accordingly 
bought  and  paid  for,  and  still  possessed.  —  32  Eng.  L.  &  Eq.  1. 

Action  for  calls  against  a  shareholder  of  a  joint  stock  company. 

Plea.  The  defendant  was  induced  to  become  a  shareholder  by 
the  fraud  of  the  plaintifis  (setting  out  the  particulars).  And  the 
defendant  repudiated  the  contract  by,  &c.,  and  has  done  nothing 
under  it  to  make  him  liable  as  a  shareholder.  —  87  Eng.  L.  & 
E^.  56. 

RAILROADS. 

The  defendants  did  carelessly  and  negligently  run  over,  &c.  — 
23  Ind.  133. 

The  plaintiff  was  injured  by  reason  of  the  defendants'  negli- 
gent management  of  the  cars  and  engines  of  a  railroad  in  Jersey 
cify,  of  which  the  defendants  then  had  possession.  —  1  Dutch. 
881. 

The  defendants  were  the  owners  of  a  certain  railroad,  running 
through  the  towns  of  W.  and  P.,  and  of  certain  cars  for  the  con- 
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vejance  of  passengers  upon  that  road.  And  on,  &c.,  the  de- 
fendants were  the  owners  of,  and  were  running  and  propelliug, 
upon  said  road,  a  certain  train  of  passenger  cars,  for  a  certam 
reasonable  reward  paid  to  the  defendants.  —  21  Conn.  557. 

Action  for  land  damages. 

Plea.  The  defendants  entered  upon  the  land  under  (statate 
and  section),  before  the  expiration  of  the  prescribed  period  for 
exercising  their  compulsory  powers  ;  and  having  so  entered,  and 
being  lawfully  in  possession,  they,  after  the  expiration  of  the  pre- 
scribed period,  continued  in  possession,  and,  in  the  due  and  lawful 
exercise  of  the  powers  of  the  said  act,  committed  the  alleged 
grievances.  —  4  Eng.  L.  k  Eq.  223. 

TOWNS,  ETC. — DEFECTIVE  HIGHWAYS,  ETC. 

The  plaintiff  and  his  child  were  thrown  from  his  wagon  with 
great  force  and  violence,  and  he  and  the  child  greatly  injured  and 
damaged  thereby  (briefly  describing  the  injuries). — 35  N.  H.  630. 

The  plaintiff,  on  August  27, 1831,  at  Chelmsford,  was  travelling 
on  a  highway  in  Chelmsford,  which  highway  the  town  are  and 
were  on  said  day  by  law  bound  to  keep  in  repair,  on  a  part  of  the 
highway  leading  from  the  dwelling-house  of  I.  S.  to  the  stone 
guide-post  near  the  Middlesex  Turnpike  in  Chelmsford,  being 
within  said  town  of  Chelmsford;  and  the  highway  within  such 
limits  was  defective  and  in  want  of  repair ;  and  the  plaintiff,  be- 
ing so  travelling  as  aforesaid,  at  the  time  and  place  aforesaid, 
sustained  the  injuries  complained  of  in  consequence  of  such 
defect  and  want  of  repair.  — 16  Pick.  128, 

The  defendants  were  incorporated,  4&c.,  for  the  purpose  of 
building  a  bridge,  &c.,  and  by  virtue  of  their  charter  erected  a 
public  bridge,  and  were  bound  to  keep  it  in  repair.  And  the 
plaintiff  had  a  legal  right  to  pass  said  bridge.  (Notice  of  the 
defect  —  nature  of  the  defect  —  statutory  liability.)  — 16  Pick. 
541. 

MASTEB  AND  SERVANT. 

The  defendants  were  possessed  of  a  certain  cart  and  horse, 
which  was  being  driven  by  and  under  the  care  and  direction  of 
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their  servant  at  the  time  of  the  grievance  complained  of ;  and 
whilst  the  plaintiff  was  crossing  a  certain  street,  Ac,  the  defend- 
ants, by  their  servant,  so  negligently  and  improperly  drove  and 
directed  the  said  cart  and  horse  along  the  said  street,  that  the 
plaintiff  was  knocked  down  and  injured.  — 13  Com.  B.  237. 

One  J.  W.  had  contracted  with  the  plaintiff  to  sing,  during  a 
certain  term  (describing  it),  at  his  theatre,  and  not  elsewhere, 
without  the  plaintiff's  consent,  and  the  defendant  during  the 
term  maliciously  enticed  and  procured  J.  W.  to  depart  from  her 
said  contract,  against  the  will  of  the  plaintiff,  whereby  J.  W.  re- 
fused to  sing  for  the  plaintiff  at  his  theatre  during  the  whole  of 
the  term.  And  J.  W.  had  been  hired  by  the  plaintiff  as,  and  was, 
his  dramatic  artiste,  for  a  certain  term  (describing  it),  and  the 
defendant  maliciously  enticed  and  procured  her  to  depart  from 
her  said  employment  during  the  said  term.  (Special  damage.)  — 
20  Eng.  L.  &  Eq.  168. 

ATTOBNEYS. 

Action  against  attorneys  for  negligence  and  unskilfulncss. 

They  conducted  the  suit  so  negligently  and  unskilfully,  in 
not  having  a  certain  writ  of  attachment,  aflSdavit,  and  declara 
tion,  before  then  prepared  by  them  in  said  action,  prepared,  drawn 
up,  and  filed,  and  made  out  according  to  the  laws  of  said  State 
and  rules  of  said  court,  that  the  said  plaintiff,  by  the  said  neglect 
of,  &c.,  was  hindered  and  prevented  from  recovering  judgment, 
&c.,  and  was  forced  and  compelled  to  release  and  dismiss  the  levy 
of  said  writ  of  attachment.  (Or)  by  reason  whereof  the  said 
plaintiff  has  been  prevented  from  recovering  her  demand,  <&c. 
(Or)  the  defendants,  through  want  of  care  and  skill,  did  dismiss 
the  levy  of  a  certain,  writ  of  attachment,  before  that  time  levied 
on  the  property  of  the  defendants  therein,  and  did  dismiss,  relin- 
quish, and  release  all  liens  which  had  attached  or  accrued  by 
virtue  of  said  levy,  &c.,  and  by  means  of  the  unskilful  manage- 
ment of  the  defendants,  the  plaintiff  lost  her  said  demand,  and 
the  means  of  recovering  and  collecting  the  same. —  21  Ala.  647. 

HUSBAND,  ETC. 

Declaration,  by  husband  and  wife,  for  a  personal  injury  to  the 
wife  (after  stating  the  nature  and  extent  of  the  injury).    By  means 
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of  such  injurj,  she  became  sick,  and  was  prevented  from  attending 
to  her  necessary  affairs,  and  the  plaintiffs  were  thereby  forced  to, 
and  did,  necessarily  expend  two  hundred  dollars  in  endeavoring 
to  effect  a  cure.  —  21  Conn.  557. 

Action  by  husband  and  wife  for  injury  to  a  right,  belonging  to 
her  and  appurtenant  to  her  land,  to  take  water  from  a  reservoir  of 
the  defendant. 

Declaration  (in  substance).  Tlie  wife  owned  the  land;  the 
plaintiffs  owned  and  possessed  the  right  to  take  the  water,  as 
owners  and  possessors  of  the  land ;  and  by  the  wrongful  act  of 
the  defendant  the  plaintiffs  were  deprived  of  the  use  of  the 
water.  —  25  Conn.  510. 

The  defendant  unlawfully  and  unjustly  persuaded,  procured, 
and  enticed  the  wife  to  continue  absent,  4&c.,  by  means  of  which 
persuasion  she  did  continue  absent,  &c.,  whereby  the  plaintiff  lost 
the  company  and  society  of  his  wife. —  Willes,  577. 

BAILMENT. 

The  defendants  had  the  loading  of  a  hogshead  of  the  plaintiff, 
for  a  certain  reward  to  be  paid  to  one  of  them,  and  a  certain  other 
reward  to  the  other  two,  and  the  defendants  so  negligently  con- 
ducted themselves  in  the  loading,  <&c.,  that  the  hogshead  was 
damaged.  —  3  E.  62. 

The  defendant  was  an  oil-broker,  and  the  plaintiffs,  licensed 
crushers,  retained  him  as  such,  to  sell  and  deliver  for  them  thirty 
tuns  of  linseed  oil,  accorduig  to  the  contracts  of  sale,  to  purchasers, 
for  commission  and  reward  to  the  defendant  in  that  behalf;  which 
retainer  he  accepted ;  and  he,  as  such  broker,  in  pursuance  of  the 
retainer,  made  a  contract  between  the  plaintifis  and  A,  by  which 
the  plaintiffs  sold  to  A,  and  he  bought  of  them,  the  thirty  tuns, 
at  the  price,  &c.,  to  be  delivered  by  parcels  at  a  certain  place 
and  times,  each  parcel  to  be  paid  for  in  ready  money.  And  the 
plaintiffs  consigned  two  of  the  parcels  to  the  defendant,  and  he 
delivered  them  to  A  on  payment ;  and,  after  the  making  of  the 
contract,  and  in  pursuance  thereof  and  of  the  retainer,  the  plain- 
tiff consigned  to  the  defendant,  as  such  broker,  the  residue  of  the 
thirty  tuns,  to  be  delivered  by  him  to  A  on  payment.    And  the 
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oil  arrived,  &c.,  of  which  the  defendant  had  notice,  and  took  upon 
himself  the  deliverj  according  to  the  contract ;  and  thereupon  it 
became  and  was  the  defendant's  duty,  as  such  broker  as  aforesaid, 
to  use  all  reasonable  care  that  the  oil  should  not  be  delivered  to 
A  or  any  other  person,  without  the  price  being  paid  to  the  defend- 
ant according  to  contract ;  yet  the  defendant,  not  regarding  such 
duty,  did  not  use  reasonable  care,  &c.,  that  the  oil  should  not  be 
delivered,  Ac^  without  the  price  being  paid,  but  neglected  and 
refused  so  to  do,  and  so  negligently  and  carelessly  behaved  in  the 
premises,  that,  by  the  defendant's  mere  carelessness  and  negli- 
gence, the  last-mentioned  oil  was  delivered  to  B  and  G,  without 
the  price  being  paid  by  A  or  any  person  to  the  defendant,  by 
reason  whereof,  and  of  A  having  become  bankrupt  and  unable 
to  pay,  the  plaintiffs  lost  the  said  oil,  and  the  price  thereof,  &o. — 
3  Ad.  &  Ml.  (N.  S.)  511 ;  2  Gale  &  Dav.  798. 

CABBIEBS. 

Declaration  against  a  common  carrier  of  passengers  for  refusing 
to  carry.  The  plaintiff  offered,  or  was  ready  and  willing,  to  pay 
the  fare,  &c.  —  5  Mich.  520. 

It  was  the  duty  of  the  defendants  safely  to  carry  and  deliver, 
&c.,  but  they  did  not  deliver,  &c.,  within  a  reasonable  time,  al- 
though a  reasonable  time  for  the  delivery  has  elapsed.  —  5  Man. 
&  Gran.  551. 

LANDLOBD,  ETC. 

Tlie  plaintiff  was  reversioner  of  a  house,  &c.,  then  occupied  by 
his  tenant,  A ;  and  the  defendant  was  in  the  occupation  of  a  close 
near  to  the  house,  <(;c.,  in  which  was  a  watercourse.  And  the 
defendant,  by  reason  of  his  possession  of  the  close,  ought  to  have 
scoured,  &c.,  to  prevent  the  water  from  being  obstructed,  and 
from  running  out  of  the  watercourse  unto,  into,  and  under  the 
house,  &c  But  the  defendant  permitted  the  watercourse  to  be 
obstructed,  so  that  the  water  was  penned  back,  and  ran  into  and 
damaged  the  house,  to  the  injury  of  the  plaintiff's  reversion. 

Flea.  A  wall,  parcel  of  the  plaintiff's  premises,  was  situate 
near  the  watercourse  and  the  defendant's  close.  And  said  A  (or 
the  owners  and  occupiers  of  the  plaintiff's  premises  for  the  time 
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being)  was  bound  to  repair  said  wall,  but  neglected  so  to  do. 
And,  bj  reason  of  the  wall's  being,  through  the  neglect  of,  £c., 
ruinous,  &c.,  part  of  the  wall,  near  to  the  watercourse,  fell  down, 
and  rubbish,  &c.,  being  part  of  the  materials,  fell  into  the  water- 
course, and  the  same  was  thereby  choked  up ;  and  the  water,  for 
a  short  time,  unavoidably  was  penned  back,  &c.,  and  ran  out,  as 
in  the  declaration  mentioned.  And  the  defendant,  in  a  reasonable 
time  after  he  had  notice  that  the  watercourse  was  so  choked  up, 
£c^,  and  before  action  brought,  cleansed  out  the  same,  so  that  the 
water  flowed  as  it  ought  to  do.  —  6  Mis.  592. 

(The  defendant),  knowing  that  a  certain  house,  &c.,  was  in  such 
a  ruinous  and  dangerous  state  as  to  be  dangerous  to  enter,  occupy, 
or  dwell  in,  and  knowing  that  the  state  of  the  house  was  unknown 
to  the  plaintiff,  by  agreement  in  writing  demised  the  said  house 
to  the  plaintiff,  and  the  plaintiff  agreed  to  take  the  same  at  a  cer- 
tain rent,  the  plaintiff  having  previously  proposed  to  take  said 
house  for  the  purpose  of  immediately  occupying  and  dwelling  in 
the  same.  And  the  plaintiff  did  not  agree  to  put  said  house  in 
repair  before  he  commenced  to  occupy  the  same,  and  was  induced, 
by  his  belief  of  the  soundness  of  the  house,  to  enter  into  such 
agreement  to  take  said  house.  And  the  defendant  falsely  repre- 
sented to  the  plaintiff,  before  the  making  of  said  agreement,  that 
said  house  was  in  a  safe  and  suitable  condition  for  occupancy. 
And  the  plaintiff  commenced  to  dwell  in  said  house  without  notice 
of  its  said  state,  and  so  continued  to  the  knowledge  of  the  defend- 
ant. And  the  defendant  neglected  his  duty  in  not  giving  the 
plaintiff  notice  the  said  house  was  in  said  state  before  entering 
into  said  agreement  and  before  the  plaintiff  commenced  occupying 
the  same.  And  shortly  after  the  plaintiff  commenced  occupying 
the  same,  said  house  fell  down,  whereby  —  (special  damage).— 
2  Eng.  L.  &  Eq.  318. 

INJURIES  CAUSING  DEATH. 

A  railroad  engine,  by  the  negligence  of  the  servants  of  (the 
defendants)  in  managing  the  same,  was  run  upon  (the  intestate), 
whereby  he  was  killed.  —  80  Conn.  184. 

(The  defendant's)  horse,  while  being  driven  and  trained  by 
him,  in  a  public  place  or  thoroughfare  in  the  city  of  Dublin,  to 
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the  annoyance  of  great  numbers  of  passengers,  and  among  others 
of  (the  deceased),  contrary  to  the  provisions  of  the  Dublin  Police 
Act  (6  Vict,  session  2,  ch.  24,  §  14),  by  the  negligence  of  (the  de- 
fendant), ran  against  and  injured  (the  deceased),  whereby,  as  the 
necessary  result  and  consequence  of  the  aforesaid  illegal  act  of 
(the  defendant),  (the  deceased)  shortly  afterwards  died.  —  9  Ir. 
Com.  L.  Bep.  9. 

MISCELLANEOUS. 

The  plaintiflF  had  bought  of  C  and  son  certain  goods  (for  a  sum 
mentioned),  which  the  defendant  had  lent  the  plaintiff  on  his  per- 
sonal credit,  without  agreement  for  any  lien  on  them  in  respect 
thereof,  which  sum  the  plaintiff  paid  to  C  and  son,  who  accepted 
it  in  payment  for  the  goods  ;  yet  the  defendant,  falsely  and 
wrongfully  pretending  that  he  was  entitled  to  such  lien,  and  had 
a  right  of  preventing  delivery  to  the  plaintiff  till  the  said  loan 
should  be  repaid,  wrongfully  and  maliciously,  and  without  any 
reasonable  or  probable  cause  in  that  behalf,  but  under  color  of 
the  said  pretended  lien,  ordered  C  and  son  not  to  deliver  the  said 
goods  to  the  plaintiff,  but  to  keep  them  till  they  received  further 
orders ;  in  consequence  whereof  C  and  son  refused  to  deliver? 
them  to  him.  —  Tyr.  &  Gran.  118. 

The  defendant  received  from  the  plaintiff  money  to  the  amount 
of,  &c.,  and  gave  his  receipt  therefor  to  the  plaintiff,  specifying 
that  certain  land,  to  wit,  &c.,  was  to  be  entered  therewith.  And 
the  plaintiff,  relying  on  the  assurance  of  the  defendant,  conveyed 
said  land  to,  <&c.,  for  whose  use  this  action  is  brought ;  and  since 
that  time  one,  ^c,  has  entered  the  land.  —  3  Clarke  (Iowa),  447. 

The  rooms  of  the  plaintiff  were  furnished  with  gas-pipes  and 
fiztyres,  which  were  connected  with  the  main  pipes  of  the  defend- 
ants. And  the  defendants  contracted  with  the  plaintiff  to  supply 
his  rooms  with  gas  until  reasonable  notice  of  intention  to  with- 
hold or  withdraw  the  same.  And  the  defendants  had  for  some 
time,  and  until  the  injury  hereafter  alleged,  supplied  him  with 
gas,  for  which  he  had  paid  them,  as  agreed.  And  the  plaintifi 
was  ready  and  willing  to  pay  the  defendants  for  a  continued  sup- 
ply, upon  which  he  was  dependent  for  the  lighting  of  his  rooms. 
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and  which  he  desired  the  defendants  to  furnish.  And  it  became 
and  was  the  dutj  of  the  defendants  to  continue  to  supply  him 
with  gas,  but  they  maliciously  and  wantonly  shut  off  the  gas,  and 
refused  to  supply  him ;  by  means  of  which  he  was  deprived  of  the 
means  of  lighting  his  rooms  with  gas,  and  put  to  great  expense  in 
procuring  other  means  of  lighting  them.  —  30  Conn.  521. 


INDEX 


A. 

ABANDONMENT, 

effect  ofy  in  ejectment,  127, 131. 
ABATEMENT, 

in  replevin,  57. 
ABDUCTION, 

damages  for,  515. 
ACTS  OF  PARTY, 

whether  evidence  in  his  favov,  328. 
third  person,  whether  evidence,  330. 
AD  DAMNUM, 

damages  limited  by,  522,  524. 
ADMINISTRATOR, 

rule  of  pleading  as  to,  173  n. 
ADMISSIONS, 

evidence  of,  314. 

comparative  weight  of,  and  other  evidence,  315. 

of  officer,  394. 
ADULTERY, 

proof  of,  397. 
ADVERSE  POSSESSION,  119.    {See  Ejectment.) 

of  defendant,  as  necessary  to  ejectment,  122. 
AFFIDAVIT  ' 

in  ejectment,  149  n. 
AFFIRMATIVE, 

burden  of  proving,  282. 
AGENT, 

replevin  in  case  of,  34,  46. 

disseisin  by,  119. 

admission  of,  318. 


562  INDEX. 
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CONSPIRACY, 

declarations  in  case  of,  whether  evidence,  326. 
CONSTABLE, 

service  of  replevin  by,  54  n. 
CONSTRUCTIVE  POSSESSION,  122. 
CONTINUANDOy 

in  trespass,  205. 
slander,  252. 

case  of  defective  road,  277. 
CONTINUOUS  DAMAGE, 

no  second  action  for,  422. 
CONTRACT, 

of  manufacture,  &c. ;  replevin  in  case  of,  25,  33. 

written,  part  evidence  as  to,  353,  355. 
CONTRA  PACEM, 

trespass  and  case,  distinction,  225. 
formam  stattUi^  allegation,  154. 
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CONVERSION, 

action  for,  pleading  in,  234. 
evidence  in,  888. 
damages,  435. 
COEPORATION, 

admission  in  case  of,  318. 
COSTS, 

in  connection  with  damages,  607. 
COUNSEL-FEES, 

as  damages,  507. 
COUNTER-CLAIM,  411,  505. 
COUNTING  UPON  AND  PLEADING  STATUTE, 

distinction  between,  205. 
COUNTS, 

joinder  of,  in  case  of  fraud,  190, 

trespass,  211. 

and  case,  219. 
action  for  assault,  223. 

slander,  Ac,  248. 
COUNTY, 

replevin  as  to,  54  n. 
COURTS, 

in  what,  replevin  lies,  9. 
CREDITOR, 

whether  liable  to  replevin,  31. 
CRIMINAL  PROSECUTION, 

as  affecting  exemplary  damages,  444. 
CUSTOM, 

pleading  of,  155  n. 

evidence  of,  311. 
CUSTODY  OF  THE  LAW, 

replevin  of  goods  in,  29. 


D. 


DAMAGE  FEASANT, 

plea  of,  in  trespass,  211,  215. 
DAMAGES 

in  replevin,  72. 

ejectment,  145. 
mitigation  of,  in  action  for  assault,  221. 
in  action  for  slander,  257. 
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as  connected  with  evidence,  401. 

pleading,  401. 
in  contract  and  tort,  compared,  402. 

a  question  for  the  jury,  subject  to  any  legal  rule  or  measure,  402, 
general  and  special^  404,  438. 
none  for  mere  possible  injury,  404. 
de  minimis  non^  &c.,  as  applied  to,  404. 
sometimes  allowed  liberally ;  exceptions  and  limitations,  405. 
mode  of  ascertuning ;  writ  of  inquiry,  406. 
referred  to  arbitrators,  407. 
second  assessment  of,  407. 
nominal,  408. 
mitigation  or  reduction  of,  408. 

recoupment^  409. 
set-off,  409. 
eounter-ciaimy  411. 

equitable  and  statutory  allowanees,  411. 
return  of  property  taken ;  application  of 
proceeds  to  the  plaintiff's  benefit,  415* 
at  and  to  what  time  estimated,  419. 

in  general,  the  value  at  the  time  of 

takmg,  419. 
piospective'or  remote,  420,  429. 
to  the  time  of  trial,  422. 
in  case  of  continuing  damage,  no 

second  recovery,  423. 
prospective  damages,  when  not  al- 
.     lowed,  424. 
miscellaneous  cases,  428. 
remote  damages  caused  by  the  pkdn- 
tiff's  act  or  neglect,  429. 
for  firaud  or  deceit,  433,  448. 

taking  or  detention  of  personal  property ;  induding  trover  and 
trespass,  433. 
in  trover,  435. 

trespass,  437. 
statutory  remedy  for,  437. 
special,  438. 

nature  and  definition  of,  438. 
must  be  expressly  alleged,  438. 
in  general  limited  to  compensation,  440. 
exemplary,  punitive,  or  vindictive,  440. 


IKDEX*  567 

« 

DAMAGES  —  continued, 

exemplary,  as  depending  on  malice,  insult,  &c.,  441. 

affected  by  actual  or  possible  criminal  prosecution  for 

the  same  act,  444 
for  injuries  not  indictable,  445. 
when  not  allowed,  446. 

in  case  of  the  plaintiff's  own  mis- 
conduct, 447. 
for  fraud ;  value  of  the  property,  448* 
miscellaneous  cases,  449. 
exemplary  damages,  450. 
miscellaneous  cases,  450* 
assault,  &C. ;  exemplary,  453. 

mitigation ;  provocaUon ;  criminal  prosecution,  454. 
fidse  imprisonment,  454. 
injury  to  health,  455. 
libel  and  slander,  456. 

measure  and  grounds  of  damages ;  special  and 

exemplary;  wealth  of  the  defendant,  456. 
plea  of  the  truth ;  mitigation  of  damages,  458. 
malicious  prosecution,  459. 
negligence,  461. 
nuisance,  461,  462* 

to  watercourse  and  mill,  463. 
patent,  464. 
trade-mark,  465* 
in  case  of  nulroads,  465. 

for  injuries  to  person  and  property,  465. 
the  taking  of  land,  468. 
towns  and  highways,  469. 
actions  against  public  officers,  471. 

as  affected  by  the  motives,  &c.,  of  the 

defendant,  471. 
for  not  returning  process,  473. 
false  return,  474. 
wrongfiil  seizure;  action  by  the 

defendant  in  the  process,  474. 
loss  of  property,  475. 
in  action  by  third  person  for  seizure 
of  property ;  value  of  the  prop- 
erty; additional  damages;  mo- 
tives of  the  officer,  475. 
for  neglect  to  levy,  477. 
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actions  against  public  officers,  for  mitigation  of  damages ;  application 

of  proceeds  to  the  plaintiff's  ben- 
efit, &c^  478. 
neglect  to  arrest,  479. 
escape^  taking  insufficient  bail,  dec, 
479. 
by  officers,  482« 
in  case  of  master  and  servant,  &&,  484. 

principal  against  agent, 

484. 
third  person  against  prin- 

dpa],  485. 
agent,  Scc^  against  princi- 
pal, &c.,  485. 
against  third  person,  485. 
bailment,  485. 

pledge,  486. 
carriers,  487. 

neglect  or  delay  in  deliyering,  487. 
injury  from  neglect,  488. 
special  and  prospectiye  damages,  489. 
miscellaneous  points,  490* 
actions  by  bailees,  492. 
landlord,  &C.,  494. 

by  reversioner  against  third  person,  494* 
lessee  against  a  third  person,  494. 
third  person  against  lessee,  495. 
lessee  against  landlord,  495. 
in  case  of  distress,  496^ 

fraud,  497. 
landlord  against  tenant,  497. 
mortgage,  498. 

for  conversion,  &c.,  of  negodable  securities,  499. 
neglect  in  collection  of  negotiable  securities,  500. 
refusal  to  transfer  stock,  501. 
miscellaneous  cases  of  securities,  502. 
in  case  of  sale,  504. 

buyer  against  seller ;  refusal  to  deHver; 

conversion,  &c,  504. 
conditional  sale,  504. 
fraud,  505.  I 
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in  case  of  interest,  as,  506.    ' 

costs  and  expenses,  as,  507. 

for  injuries  resulting  in  death,  510. 

in  case  of  husband,  &c.,  parent,  dbc,  seduction ;  abduction,  515. 

marine  torts,  516. 

profits  of  a  voyage,  516. 

collision,  516. 

capture,  517. 

liability  of  master  and  owner,  518. 

joint  and  seyeral,  519. 

statutory ;  double,  treble,  &c.,  520. 

limited  by  the  declaration  and  ad  damnumj  522. 

remittitur^  522. 

excessive,  new  trial  for,  524. 

too  small,  526. 

miscellaneous,  526. 

DEATH, 

of  party  in  replevin,  45. 

injuries  causing,  pleading  in  case  of,  155  n.,  158. 

damages  in  case  of,  510. 

DECEIT, 

damages  for,  438.  (See  Fraud.) 

DECLARATION, 

in  replevin,  54 

ejectment,  189. 

trespass,  208. 

for  negligence,  229. 

slander,  246. 

special  damages,  488. 

damages  exceeding,  522. 

DECLARATIONS, 

when  evidence,  819.  (See  Evidencb.) 

.   of  party  in  his  own  &vor,  828. 

in  case  of  officers,  898. 
DEED,  ^ 

parol  evidence  as  to,  353. 

title  by,  in  ejectment,  118. 
DEFAULT, 

damages  upon,  406. 
DEFINITION, 

of  replevin,  1. 

48* 
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DE  mJVRIA,  &C-, 

replication  of,  in  trespass,  214* 

action  for  assault,  222,  223. 
DELAWARE, 

replevin  in,  18,  61,  78  n.,  75  n.,  84,  86  n.,  88, 90,  99 

pleading  in,  220. 
DELIVERY 

of  goods  to  plaintiff  in  replevin,  2. 
DEMAND, 

in  replevin,  66. 
DE  MINIMIS  NON,  &c^ 

construction  of,  404. 
DEMURRER, 

inquiry  of  damages  upon,  233. 
DENLA.L, 

of  what,  the  general  issue  is,  183. 
DEPARTURE, 

in  pleading,  165. 
DESCRIPTION  OF  PROPERTY, 

in  replevin,  54. 
trespass,  203. 
trover,  235. 
DESORIPTIO  PERSON^, 

in  pleading,  173. 
DETAINER, 

whether  sufficient  no  sustain  replevin,  3.   . 
DETINUE  AND  REPLEVIN, 

compared,  4. 
DEVISEES, 

ejectment  by,  133. 
DILATORY  PLEAS, 

in  replevin,  57. 
DIRECTNESS, 

in  pleading,  166. 
DISCLAIMER, 

in  ejectment^  143.  ^ 

DISEASE,     • 

declarations  as  to,  when  evidence^  319* 
DISMISSAL  OF  REPLEVIN,  57. 
DISSEISIN,  101.    {See  Ejectment.) 

as  between  tenants  in  common,  139. 
DISTRESS, 

replevin  in  case  of,  11, 16. 
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justifioation  bj,  in  replevin,  63. 

damages  in  case  of,  496. 
DOCUMENTARY  EVIDENCE  OF  TITLE, 

in  ejectment,  112. 
DOUBLE  PLEADING, 

in  trespass,  208. 

action  for  slander,  255. 
replevin,  62. 
DWELLING-HOUSE, 

entry  of,  pleading  in  reference  to,  271. 

E. 

EASEMENT, 

ejectment  in  case  of,  127  n. 
pleading  in  relation  to,  265. 
EJECTMENT,  101. 

real    action  and  writ  of  entry  —  synonjmoas    in    the    United 

States,  101. 
substituted  for  the  ancient  remedies,  101  n« 
entry,  as  connected  with,  104. 
title  n^ssary  to,  105. 
.  in  case  of  conflicting  titles ;  claimants  under  one  person,  106. 
defence  to ;  title  of  a  stranger,  107. 
whether  an  equitable  title  sustains,  107. 
in  case  of  a  mere  purchase,  109. 
founded  on  documentary  title,  112.     , 
deed,  113. 
purchase,  116. 
execution,  117. 

adverse  title  as  connected  with  possessioD,  118. 
as  connected  with  adverse  possession;  ouster;  fisseisin,  119 
founded  on  constructive  possession,  122. 
possession  only  ^mm^  facie  maintuns,  126., 
as  depending  on  possession  of  the  defendant,  127. 

continuous  or  successive  possession,  128. 
notice,  as  affecting  the  title  necessary  to,  129. 
estoppel,  as  affecting  the  title  necessary  to,  129. 
abandonment,  as  affecting  the  title  necessary  to,  ISO. 
.    parties  in  —  the  Commonwealth,  132. 
beneficial  owner,  132. 
in  case  of  death— hehn,  d^  132* 
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parties  in,  persons  claiming  under  the  defendant,  135. 

joint  owners,  136. 
pleading  in,  139. 
evidence  in,  144. 
damages  in,  146. 
Terdict  and  judgment  in,  147*  ^ 
ELEGIT^ 

title  by,  in  ejectment,  117  n. 
ENTICING  AWAY  OF  WIFE, 
evidence  in  relation  to,  399. 
ENTRY, 

as  relating  to  seisin  and  ejectment,  104* 
what  is  an  adverse,  120. 
EQUITABLE  TITLE, 

whether  ejectment  lies  upon,  107. 

a  defence  in  ejectment,  108. 
ESCAPE, 

pleading  as  to,  269. 
damages  for,  479. 
ESTOPPEL, 

to  denj  title,  129. 
by  admission,  329. 
EVIDENCE, 

general  rules  of,  282. 

proof  of  the  affirmative^  and  exceptions,  282. 

in  case  of  wrong,  dec  283. 
fraud,  284. 
official     neglect, 
&c  285. 
as  to  possession,  122,  285* 
burden  of  proof,  to  what  it  extends,  286 

change  of,  286. 
nonsuit  for  want  of,  289.  ' 

presumptions,  289. 

of  innocence,  290. 
reasonable  doubt,  290. 
miscellaneous  cases  of  presumption,  291. 
rebutting,  292. 
of  opinion  —  experts,  295. 

in  case  of  the  taking  of  land  for  railroads,  dec.,  297. 
other  cases  relating  to  land,  299 
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of  opinioDi  as  to  injuries  arising  from  defective  roads,  &c,  800. 

bodily  health  and  disease,  801. 
predicated  upon  hypothetical  &cts,d02. 
miscellaneous  cases,  804. 
of  intention,  807. 

reputation  and  character,  808.  *^ 

rumor  and  report,  810. 
custom  and  usage,  811. 
distinction  in  the  admission  of,  between  general  reputation,  &c.,  and 

particular  facts,  812. 
of  admissions,  814. 

how  controlled  and  construed—  implied,  815. 
by  way  of  compromisey  817  • 
of  agents,  officers,  &c^  818. 

connected  or  unconnected  with  acts;    questions  of 
time,  318. 
declarations  —  hMnay  —  res  geeUBy  819. 

in  case  of  bodily  injury,  &c.,819. 
boundary  and  title,  821. 
legal  process,  822. 
miscellaneous,  328. 

limitations  as  to  the  admision  of;  must  be  explanatoiy, 
not  narrative;  questions  of  time,  place,  motive,  and 
purpose,  828* 
of  joint  party,  826. 
in  a  party's  own  favor,  accompanying  acts;  ree  geette, 

828. 
estoppel  by,  829. 
of  third  persons,  880. 

as  to  possession,  881. 
persons  connected  with  a  party,  881. 
as  to  fraud,  882. 
titie,  888. 
of  acts  of  a  party  or  his  agent,  884. 
written  declarations,  885. 
irrelevant  declarations,  887. 
ree  inter  alioe^  839. 

fraud,  389. 
neglect,  342. 
illegality,  848. 

in  actions  against  towns,  railroads,  &C.,  848. 
for  injuries  caused  by  gas,  845. 
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res  inter  aUoSy  time,  847. 

common  reputatiou,  347. 
value  and  amonnt,  348. 
motive,  intent,  malice^  350. 
parol,  852. 

in  case  of  fraud,  352. 
as  to  deeds,  853. 
leases,  354. 
contracts,  355. 
return  of  officer,  355. 
in  case  of  loss,  355. 
as  to  the  application  of  writing,  357. 
variance  of,  from  pleadings,  359. 
of  partly,  860. 
in  actions  relating  to  fraud,  364. 

assault,  &C.,  223,  368. 
fidse  imprisonment,  869. 
injury  to  health,  370* 
for  libel,  &c,  372. 

proof  of  other  words  than  those  al- 
leged, 372. 
understanding  of  the  words,  872. 
damages,  373. 
variance,  374. 
malice,  375. 
mitigation  of  damages,  377. 

repetition,  377. 
report,  377. 
character,  378. 
proof  of  character,  878,  879. 

property,  879. 
the  truth,  as  a  justification,  or  in  mit- 
igation, 379. 
for  malicious  prosecution,  384. 
injury  to  watercourse,  386* 

way,  386. 
negligence,  387. 
conversion,  888. 
injury  to  patent,  388. 
relating  to  public  officers,  389. 

-    being  reputed  and  acting  as 
an  officer,  389. 
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in  aciioDB  for,  relating  to  public  officers,  presumption  and  burden  of 

proof,  890. 
officer's  return,  391. 
declarations  and  admissions, 

898. 
records,  writs,   executions, 

&c.,d94. 
miscellaneous  cases,  895. 
husband,  <Sbc  897. 

proof  of  marriage,  897. 
adultery,  897. 
abduction  of  wife,  899. 
parent  and  child  —  seduction,  899. 

•    abduction,  400. 
in  replevin,  66. 
as  to  adverse  possession,  122.  * 
in  ejectment,  144. 

F- 

FACTS, 

whether  pleading  must  state,  158, 19  o. 
FALSE  IMPRISONMENT, 

pleading  in  case  of,  289. 
^  and  malicious  prosecution  compared,  289.  ^ 

evidence  in  case  of,  869. 
return,  damages  for,  474. 
FEEDING, 

of  cattie  impounded,  18. 
FEELINGS, 

damages  in  reference  to,  402. 
FIELD-DRIVER, 

replevin  against,  18, 14. 
FINE, 

title  by,  in  ^ectment,  118  n. 
FIRE, 

loss  bj,  damages  in  case  of,  467. 
FIXTURES, 

whether  replevin  lies  for,  7. 
FLORIDA, 

replevin  in,  88. 
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FOREIGN  LANGUAGE, 

slander  in,  251. 
FRAUD, 

replevin  in  case  of,  47. 

evidence  of,  in  ejectment,  114. 

certainty  of  pleading  in  reference  to>  169. 

pleading  in  case  of,  189. 

variance  in  ca^e  of,  198. 

must  be  affirmatively  proved,  284. 

whether  it  may  be  proved  by  other  transactions,  839. 

parol  evidence  of,  352. 

evidence  in  case  of,  364. 

damages  for,  433,  448. 

mitigation  of  damages  for,  505. 

G. 

GAS, 

injury  caused  by,  evidence  as  to,  345. 

GENERAL, 

evidence  of  character  must  be,  312. 
damages,  404. 
issue,,  plea  of,  182. 

in  ejefctment,  141. 
trespass,  207. 
assault,  &C.,  221,  223. 
trover,  236. 

action  for  false  imprisonment,  241. 
slander,  &&,  254. 

GEORGD^, 

replevin  in,  5  n. 
GRANT, 

title  by,  in  ejectment,  112  n. 

H. 

HEALTH, 

evidence  of  opinion  as  to,  301. 

injury  to,  damages  for,  455. 

{See  EviDBNCB,  Opihion.) 
HEARSAY  EVIDENCE,  319,  330.^ 

HEIRS, 

ejectment  by,  132. 
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HIGHWAY, 

defective,  pleading  in  case  of,  276. 

evidence  of  opinion  in  case  of,  300. 
application  of  the  rule  res  inter  €dxo§  in  case  of,  848. 
HOLDING  OVER, 

not  adverse,  120. 
HUSBAND  AND  WIFE, 

replevin  in  case  of,  46. 

ejectment  in  case  of,  187, 149  n. 

when  prop^  parties  to  an  action,  175. 

whether  parties  in  case  of  fraud,  195. 

pleading  in  case  of,  281. 

evidence  in  case  of,  897. 

damages  in  case  of,  515. 
HYPOTHETICAL  OPINION, 

whether  evidence,  802. 

I. 

ILLEGALITY, 

must  he  affirmatively  proved,  285 

proof  of,  application  of  the  rule  res  inter  aUoSj  848. 
ILLINOIS, 

replevin  in,  54  n.,  60  n.,  62,  78  n.,  75  n.,  98. 

ejectment  in,  101  n.,  106  n. 

pleading  in,  208. 
IMMATERIAL  AVERMENTS, 

in  pleading,  161. 
IMMEDIATE  INJURY, 

whether  pleadings  must  allege,  156. 
IMPLIED  POSSESSION,  122. 

admission,  815. 
IMPOUNDING, 

replevin  in  case  of,  11. 
IMPROVEMENTS, 

allowance  for,  in  ejectment,  147,  412. 
INDIANA, 

replevin  in,  5  n.,  9  n.,  21  n.,  54  n^  56^  59  n.,  76  n.,  88  n. 

pleading  in,  152  n.,  189  n.,  254  n. 
INDORSEMENT 

of  replevin  writ,  58  n. 
INFANT, 

ejectment  in  case  of,  186. 

49 
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INNKEEPER, 

pleading  in  case  of,  278. 
INFERENCE, 

statement  of,  in  pleading,  170. 
m  PARI  DELICTO, 

whether  declaration  must  negative,  157. 

effect  of,  on  damages,  429,  447. 
INSANITY, 

declarations  whether  evidence  as  to,  819  n. 
INTENTION, 

^ves  character  to  possession,  120, 124. 

evidence  of,  807,  850. 
INTEREST, 

as  damages,  506. 
IOWA, 

ejectment  in,  135  n.,  146  n. 

party  to  suit  in,  174. 
IRRELEVANT  DECLARATIONS,  337. 
ISSUABLE  FACTS, 

in  pleading,  153. 

J. 

JOINDER 

of  actions,  154. 

tort  and  contract,  188. 
counts  in  case  of  fraud,  190. 
parties  in  case  of  fraud,  197. 
causes  of  action,  198. 
counts  in  trespass,  204. 
causes  of  action  in  trespass,  211. 
case  and  trespass,  217,  219. 
JOINT-TENANTS,  &c 

replevin  in  case  of,  42. 
parties,  ejectment  bj,  135. 
tenants,  <&c.,  ejectment  in  case  of,  136. 
pleading  in  case  of,  144. 
parties  to  actions,  175. 

declarations  and  admissions  in  case  of,  326. 
and  several  damages,  519. 
JUDGMENT, 

ejectment  founded  upon,  112  n. 
in  ejectment,  148. 
replevin,  77. 
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JURY, 

question  of  possession  is  for  the,  121. 

whether  bound  bj  a  measure  of  damages,  403,  405. 
JUSTICE  OF  THE  PEACE, 

replevin  before,  8  n. 

pleading  in  reference  to,  267.  ^ 

damages  against,  471  n« 

jurisdiction  of,  as  to  land,  210. 
JUSTIFICATION, 

in  action  for  slander,  &c,  254^  379. 

K. 

KENT,  CHANCELLOR, 

remark  of,  on  pleading,  152  n. 
KENTUCKY, 

replevin  in,  2  n.,  50,  53  n.,  54  n.,  57,  77  n.,  89. 

ejectment  in,  106  n.,  146  n. 

pleading  in,  152  n.,  189  n.,  218. 

parties  in,  174. 

L. 

LAND-DAMAGES, 

opinion  as  to,  whether  evidence,  297. 

amount  of,  in  case  of  railroad,  468. 
LANDLORD,  &c, 

pleading  in  relation  to,  280. 

ejectment  in  case  of,  150. 

damages  in  case  of,  494. 
LEASE, 

parol  evidence  as  to,  353. 
LEASED  PROPERTY, 

replevin  for,  24. 
LIBEL,  &C., 

pleading  in  case  of,  246. 

evidence  in  case  of,  372.   . 

damages  in  case  of,  456. 
LICENSE, 

defence  of,  in  trespass,  209,  213,  214. 
LIEN, 

replevin  in  case  of,  34,  52. 
LIGHTS, 

pleading  in  relation  to,  265. 
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LOCAL, 

replevia  is,  8. 

whether  action  for  assault  is,  221  n. 

nuisance  is,  227. 
LOSS  OF  WRITING, 

parol  evidence,  355. 
LOUISIANA, 

ejectment  in,  118  n. 

M. 

MAINE, 

replevin  in,  20  n.,  53  n.,  54  n.,  60  n.,  74  n.,  94,  146  n. 
ejectment  in,  143  n. 
pleading  in,  218. 
MALICE,  247,  257,  350,  372,  375,  441. 
MALICIOUS  PROSECUTION, 

and  false  imprisonment,  239. 
pleading  in  case  of,  257. 
evidence  in  case  of,  884. 
damages  for,  459. 
arrest,  damages  for,  53  n.,  454. 
MANUFACTURE  TO  ORDER, 

replevin  in  case  of,  25,  33. 
MARRIAGE, 

proof  of,  397. 
MARINE  TORTS, 

damages  for,  516. 
MARSHAL  OF  UNITED  STATES, 

replevin  against,  9. 
MARYLAND, 

replevin  in,  20  n.,  56,  62. 
MASSACHUSETTS, 

replevin  in,  2  n.,  6  n.,  8  n.,  12, 14, 15,  50,  53  n.,  56,  59  n.,  84,  89, 

93. 
ejectment  in,  143  n.,  146  n.  149  n. 
pleading,  in,  219,  246,  255. 
MASTER,  &c., 

replevin  in  case  of,  34. 
pleading  in  case  of,  278. 
admissions  in  case  of,  318. 
damages  in  case  of,  485. 
MEASURE  OF  DAMAGES, 

whether  jury  bound  by,  403. 
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MEDICAL  WORKS, 

whether  evidence,  802. 
MESNE  PROFITS, 

action  for,  146,  220. 

deductions  from,  412. 
MEXICAN  LAW, 

as  to  adverse  possession,  124  n. 
MICHIGAN, 

replevin  in,  d  n.,  12,  54  n.,  59  n.,  62  n.,  75  n. 
MILL, 

damages  for  injury  to,  463. 
MINNESOTA, 

replevin  in,  5  n.,  9  n.,  20  n.,  76  n. 

ejectment  in,  140, 146  n. 

joint  parties  in,  176. 
MISSISSIPPI, 

replevin  in,  6  n.,  18,  67  n.,  72  n.,  76  n. 

ejectment  in,  144  n.,  146  n.,  149  n. 

pleading  in,  152  n. 
MISSOURI, 

replevin  in,  5  n.,  9  n.,  20  n.,  29  n.,  59  n.,  72  n.,  75  n.,  84,  92. 

ejectment  in,  105,  146  n. 

pleading  in,  189  n.,  232. 
MISTAKE, 

replevin  in  case  of,  48. 
MITIGATION  OF  DAMAGES,  409. 

pleading  in  reference  to,  183. 

and  particU  ckfencey  distinction,  183  n. 

in  trespass  —  pleading,  207  n. 
action  for  assault,  454. 
slander,  459. 
against  officers,  472,  477,  479. 
MOLLITER  MANUS,  Ac, 

plea  of,  in  action  for  assault,  &C.,  222. 
MORTGAGE, 

replevin  in  case  of,  49. 

title  bj,  in  ejectment,  114  n. 

damages  in  case  o^  498. 
MOTIVE, 

evidence  of,  350. 
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N. 

NARRATIVE  DECLARATIONS, 

incompetent,  320,  825. 
NEGATIVE 

and  positiFe  evidence — burden  of  proof,  282  and  n. 

pregnanty  237. 
NEGLIGENCE, 

pleading  in  case  of,  229. 

must  be  affirmativelj  proved,  284. 

whether  provable  by  other  transactions,  342. 

evidence  concerning,  387. 

damages  for,  461. 
NEW  ASSIGNMENT, 

in  trespass,  215. 

action  for  assault,  224. 

nuisance,  227. 
trover,  237. 
NEW  HAMPSHIRE, 

replevin  in,  5  n.,  12,  82. 

ejectment  in,  143  n. 

pleading  in,  174. 
NEW  YORK, 

replevin  in,  5  n.,  16  n.,  20  n.,  40,  54  n.,  56,  60  n.,  67  n.,  72  n., 
74  n.,  83  n.,  90,  96. 

ejectment  in,  101  n.,  135  n.,  141, 146  n. 

pleading  in,  168,  172,  174,  204  n.,  228,  234,  235,  242,  250  n.,  254. 

parties  in,  176, 177. 
NEW  TRIAL, 

in  ejectment,  150. 

for  excessive  damages,  524,  526. 
too  small  damages,  256. 
NOMINAL  DAMAGES,  404,  408.    {See  Damages.) 
NQN  GEPIT, 

in  replevin,  59,  79. 
NON-TENURE, 

in  ejectment,  143. 
NORTH  CAROLINA, 

replevin  in,  5  n.,  20  n.,  76  n.,  146  n. 
NOTES, 

wrongs  relating  to,  damages  for,  499. 
NOTICE, 

in  reference  to  adverse  possession,  129. 

to  one  party,  effect  on  burden  of  proof,  289. 
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NUISANCE, 

action  for,  pleading  in,  226, 227. 
damages,  462. 

0. 

OFFICER,  defence  of,  in  replevin,  35,  62. 

replevin  by,  37. 

in  case  of,  68. 

pleading  in  case  of,  267. 

evidence,  in  case  of,  389. 

damages,  in  case  of,  47I|  482. 
OHIO, 

replevin  in,  5  n.,  40,  51,  60  n.,  62  n.,  72  n.,  8  )  n. 

pleading  in,  220. 
OPENING  AND  .CLOSING, 

right  of,  in  trespass,  209. 
OPINION, 

evidence  of,  295.    (See  Evidence.) 
OUSTER.    {See  Disseisin,  Ejectment.) 

as  between  tenants  in  common,  139. 
OWNER,  plaintiff  in  ejectment  must  be,    105. 

P. 
PARENT,  &c 

evidence  in  case  of,  399. 

damages  in  case  of,  515. 
PARISH, 

replevin  in  case  of,  46. 
PAROL  EVIDENCE,  852.    {See  Evidence.) 

•    in  ejectment,  145. 
PART-POSSESSION, 

in  ejectment,  115, 125* 

of  wild  lands,  123. 
PARTIES, 

in  replevin,  42. 

in  ejectment,  132. 

in  action  for  tort,  173. 

plaintiffs,  who  must  be  — party  injured—  the  legal  owner,  173. 

name  and  description  of,  174. 

joint-plaintiffs,  175. 
defendants,  178. 

pleading  in  case  of,  180. 

in  case  of  trust,  18L 
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PARTICULARS, 

order  for,  in  case  of  slander,  253. 
PARTNERS, 

replevin  in  case  of,  43. 

ejectment  in  case  of,  137. 
PATENT, 

title  bj  in  ejectment,  1 12  n. 

pleading  in  case  of,  266. 

damages  in  case  of,  464. 

evidence  in  case  of,  388. 
PARTY, 

testimony  of,  360. 

as  to  intention,  307,  351. 

whose  admissions  are  evidence,  314. 
PENNSYLVANIA, 

replevin  in,  1  n.,  2  n.,  5  n.,  56,  72  n.,  75  n.,  84. 

ejectment  in,  106  n.,  135  n.,  143, 146  n.,  148, 149  n. 

parties  in,  176. 
PEOPLE, 

title  of,  presumption  as  to,  118  n.    {See  Commonwealth.) 
PERSONAL  PROPERTY, 

replevin  lies  for,  7. 
PHYSICIAN, 

opinion  of,  as  evidence,  301.    (See  Eyidenoe.) 

declarations  to  and  by,  whether  evidence,  319,  320. 

action  against,  evidence  in,  370. 
PLACE, 

allegation  of,  in  action  for  nuisance,  227. 

conversion,  235. 

in  case  of  false  imprisonment,  243. 

of  making  declarations  as  affecting  admissibilitj,  326. 

of  replevin,  8. 
«      in  the  action  of  trespass,  allegation  of,  204. 
assault,  221  n. 
PLAINTIFF, 

who  must  be,  173. 
PLEADING, 

in  replevin,  57. 

against  officer,  35. 

in  ejectment,  139,  141, 149  n.,  151* 

as  connected  with  damages,  401,  438. 

general  rules  of,  151. 

tort  and  contract ;  definition  and  general  purposes  of  pleading,  151. 
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PLEADING  —  continued. 

statute  law  concerning,  152. 

mast  state  facts,  153. 

in  case  of  statutes,  151. 

in  reference  to  the  directness  of  the  injury,  156. 

absence  of  fault  in  the  plaintiff,  157. 
variance  between,  and  evidence,  15. 
iruih^  as  a  requisite  of,  164. 
departure  in,  164. 
directness,  &c,  of,  166. 

in  case  of  fraud,  169. 
statement  in,  of  a  legal  conclusion,  170. 
general  issue,  &c.,  in,  182. 

as  a  defence,  182. 

in  mitigation,  183. 

what  is  deiued  bj;  implied  admission;  act 

and  right,  183. 
miscellaneous  points  as  to,  185. 
replication,  &C.,  in,  185. 

distinction  of  tort  and  contract  in  reference  to ;  misjoinder,  188. 
in  case  of  fraud,  189. 

parties,  195. 

joint,  197. 
joinder  of  different  frauds,  198. 
variance,  198. 

committed  bj  the  plaintiff;  rescinding  and  resti- 
tution, 201. 
in  trespass,  203. 

declaration,  203. 

description  of  property,  203. 
in  case  of  statute,  204, 
time —  conHnuando^  204. 
number,  205. 
pleas,  206. 

general  issue  and  justification,  207. 
statutory  changes  as  to,  208. 
of  title  before  justices  of  the  peace,  209. 
miscellaneous,  210. 
joinder  of  action ;    trespass  to  land,  goods,  &c.  ; 

several  counts,  211. 
replication,  213. 
new  assignment,  215. 
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PLEADING  —  eaniinued. 

in  trespass,  pleas  joinder  of  trespass  and  case ;  statutory  changes, 

217- 
to  the  person ;  assault  and  battery,  220. 
action  on  the  case,  225. 
for  nuisance,  226. 

declaration,  226. 
subsequent  pleading,  226. 
negligence,  229. 

declaration,  229. 
subsequent  pleading,  231. 
conversion,  234. 

declaration,  235. 
subsequent  pleadings,  236. 
false  imprisonment, — declaration,  239. 

subsequent  pleadings,  241. 
libel  and  slander,  246. 

declaration,  246. 

counts,  248. 

joinder  of  slander  and  ma- 
licious prosecution,  249. 
innuendo,  249. 
colloquium,  250. 
words  in  foreign  language, 

251. 
miscellaneous  points,  252. 
variance,  252. 
practice,  253. 
subsequent  pleadings;    the   general 
issue ;  the  truth,  &c.,  254. 
malicious  prosecution,  257. 
for  injuries  to  property,  260. 

possession,  260. 
watercourse,  &c.,  260. 
lights,  265. 
other  easements,  265. 
patent,  266. 

relative  rights  —  officers  of  the  law,  267. 
in  actions  against  railroads,  273. 

towns  for  defective  roads,  276. 
relating  to  master  and  servant,  278. 
against  inn-keepers,  278. 

common  carriers,  278. 
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PLEADING  —  continued. 

in  actions  relating  to  landlord,  &c.,  280. 

for  crim*  con,  and  seduction,  281. 
PLEAS, 

in  trespass,  206.    {See  Trespass.) 
trover,  286. 

action  for  false  imprisonment,  241. 
PLEDGE, 

replevin  in  case  of,  52. 
damages  in  case  of,  484. 
POLICY  OF  INSURANCE, 
damages  in  case  of,  502. 
POSSESSIO  PEDISyUl. 

fratris,  139. 
POSSESSION, 

of  plaintiff,  as  necessary  to  replevin,  20. 
defendant  as  necessary  to  replevin,  28. 
allegation  of,  in  replevin,  56. 
right  to,  in  ejectment,  105, 118. 
part,  in  ejectment,  115. 
allegation  of,  260. 

presumption  and  burden  of  proof  as  to,  285,  289  n. 
POUND-KEEPER, 

replevin  against,  12. 
PRACTICE, 

in  action  for  slander,   258. 
ejectment,  149  n. 
PRESCRIPTION, 

title  by,  105  n. 
PRESUMPTIONS,  286,  289.  {See  Evidenob.) 

in  case  of  officer,  889. 
PRIMA  FACIE  EVIDENCE 

of  title,  possession  is,  126. 

changes  burden  of  proof,  283,  286-291 

and  n. 
in  case  of  offlcers,  889. 
PRINCIPAL,  &c., 

replevin  in  case  of,  46. 
fraud  in  case  of,  pleading,,  200. 
damages  in  case  of,  484. 
PRIVITY, 

allegation  of,  whether  necessary  in  case  of  fraud,  195. 
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PROCESS, 

justification  under,  in  action  for  false  imprisonment,  244. 
PROPERTY, 

in  case  of  replevin,  20,  32. 

what,  may  be  taken  in  replevin,  30. 

plea  of,  in  replevin,  60. 

allegation  of,  in  trespass,  206. 

trover,  235. 

evidence  of,  incase  of  slander,  &c.,  379. 
PROSPECTIVE  DAMAGES,  420,  424. 
PUBLICATION, 

allegation  of,  in  slander,  247. 
PUNITIVE  DAMAGES,  441. 
PURCHASE  ON  EXECUTION, 

replevin  in  case  of,  37. 
PURCHASER, 

ejectment  by  and  against,  109. 

possession  of,  whether  adverse,  116. 


R. 

RAILROAD, 

injuries  by,  pleading  in  case  of,.  155,  158,  273. 

taking  of  land  by,  opinion  in  case  of,  297. 

injuries  by,  opinion  in  case  of,  300. 
evidence  as  to,  343. 

damages  against,  465. 

for  injuries  causing  death,  510. 
REAL  ACTION,  101.  (See  Ejectment,  DiflSBisnr.) 

REAL  ESTATE, 

whether  replevin  lies  for,  7. 
REASONABLE  DOUBT, 

in  actions  for  tort,  290. 
•  REBUTTING  EVIDENCE,  292,  809. 

as  to  declarations,  326. 
RECEIPTOR, 

replevin  in  case  of,  37. 
RECEIVER, 

in  ejectment,  149  n.  • 

RECORD, 

admission  by,  whether  evidence,  317. 
RECOUPMENT,  409.  {See  Damages.) 
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KEJOINDER,  186. 

in  action  for  assanlt,  223. 
RENT, 

replevin  in  case  of^  16. 
REPETITION  OF  SLANDER, 

evidence  of,  875,  877. 
REPLEVIN,  1.. 

definition  and  general  nature,  1. 

delivery  of  goods  to  the  plaintiff,  2. 

whether  tortioos  taking  is  necessary  to,  2. 

lies,  in  general,  only  for  personal  property,  7. 

a  local  action,  8. 

in  what  courts  to  be  brought,  8. 

successive  replevins,  9. 

in  case  of  dbtress,  impounding,  Scc^  11. 

trespass  ab  initio,  11. 
practice  in  different  States,  12. 
for  rent,  16. 

pleading,  evidence,  &c.,  1 6. 
miscellaneous  points,  18. 
property,  &c,  necessary  to  maintain,  20. 

right  of  possession,  20. 
qualified  possession,  &c,  21. 
the  plaintiff  must  prevail  upon 
his  own  title,  22. 
pleading,  evidence,  &c.,  in  reference  to,  23. 
manufacture  to  order,  incomplete  sale,  &c.,  25. 
in  case  of  death,  26. 
title  gained  by  service  of  a  replevin  and  bond;  sale  by 

the  plaintiff  in  replevin,  26. 
property  or  possession  requisite  in  the  defendant,  27. 
for  property  taken  by  process,  29. 

ctittody  of  the  law,  29. 
for  goods  in  the  plaintiff's  posses- 
sion, 80. 

taken  on  process  against 
a  stranger,  30. 
writ  of,  what  may  be  taken  on,  30. 
liability  of  attaching  or  execution  creditor,  31. 
title  or  possession  necessary  to,  in  case  of  legal  process,  32. 
defence  of  an  officer  sued  in  —  plea,  evidence,  judgment,  &c.,  35. 
in  case  of  successive  processes,  36. 
in  &vor  of  an  officer,  87. 
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REPLEVIN  —  continued. 

against  an  officer,  what  possession  of  the  officer  is  necessary  to,  38. 
successive  suits  of,  justification  of  the  officer  under  replevin  writ,  39. 
miscellaneous  points  relating  to  process,  89. 
parties  in,  42. 

joint  plaintiffs,  42. 

defendants,  44. 
in  case  of  death,  45. 
husband,  &c,  46. 
principal  and  agent,  46. 
parish,  46. 
buyer  or  seller — fraud,  47. 

conditional  sale,  48. 
mistake,  48. 
in  case  of  mortgage,  pledge,  or  lien,  49. 
pleadings  and  practice  in,  53. 

writ  and  dedaiation,  54. 

description  of  prop 

erty,  54. 
statement  of   title, 
56. 
plea,  &c.^  57. 

motion  to  dismiss,  57. 
avowry  and  cognizance^  58. 
non  cepitj  &c,  59. 
titles  59. 
several  pleas,  62. 
in  case  of  process,  62. 
replication,  &c,  64. 
amendment,  66. 
evidence,  6& 
verdict,  70. 
damages,  72. 

verdict  and  judgment  in  special  cases,  74. 
judgment  for  return,  78. 
bond,  86. 

form  of — informality,  86. 

time  of  suit  on,  91. 

damages  on,  92. 

defence  to,  94. 

pleading  and  evidence,  96. 

construction  of;  prosecution  of  suit,  final  judgment,  &C.,  97. 

death,  in  case  of,  99. 

in  case  of  review,  100. 
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REPLICATION,  185, 187* 
in  replevin,  64. 
trespass,  218. 

action  for  assault,  222,  228,  224. 
negligence,  233. 
conversion,  237. 
false  imprisonment,  243,  244. 
REPORT, 

evidence  of,  310. 
REPUTATION, 

evidence  of,  308,  347. 
RES  GEST^y 

evidence,  319,  328. 
RES  INTER  ALIOS  A  CTA,  339.  {See  Evidence.) 

RESTITUTION  IN  EJECTMENT,  149  and  n. 
RETURN, 

judgment  for,  in  replevin,  78. 
of  officer,  as  evidence,  391. 

property,  whether  a  mitigation  of  damages  for,  415. 
process,  neglect  of — damages,  473,  477. 
RUMOR, 

evidence  of,  310. 

S. 

SALE, 

by  plaintiff  in  replevin,  effect  of,  26. 

damages  in  actions  connected  with,  504. 
SECURITIES, 

damages  in  actions  relating  to,  499. 
SECURITY, 

in  ejectment,  149  n. 
SEDUCTION, 

pleading  in  case  of,  280. 

evidence  in  case  of,  397,  399. 

damages  in  case  of,  515. 
SEPARATION 

of  the  product  of  land,  damages  for,  403,  434. 
SERVANT, 

admission  and  declaration  of,  whether  evidence,  318. 
SHERIFF.  {See  Officer.) 

SLANDER.  {See  Libel.) 

SMALL  DAMAGES, 

new  trial  for,  526. 
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SOJ^J'  ASSAULT,  &c.,  222. 
SOUTH  CAROLINA, 

replevin  in,  21  n.,  90. 
SPECIAL  PROPERTY, 

repleTin  in  case  of,  2L 

damages,  404,  438. 
SPECIFIC  PERFORMANCE, 

ejectment  to  compel,  111. 
STATE, 

no  adverse  possession  against,  120, 132. 
STATUTE, 

of  limitations,  title  by,  105  n. 
pleading  in  case  of,  153. 
trespass,  allegation  of,  204. 
reference  to,  in  pleading,  246. 
STATUTORY  DAMAGES,  437. 
STOCK, 

damages  in  actions  relating  to,  501. 
SUCCESSIVE  REPLEVINS,  9. 

occupation,  title  by,  128. 
SUPERFLUOUS  AVERMENTS  IN  PLEADING,  161 
SURVIVORSHIP, 

in  case  of  replevin,  45, 

T. 

TAKING  OF  PERSONAL  PROPERTY, 

damages  for,  433.  (See  Damages.) 

on  execution  against  a  stranger,  damages  for,  475* 
TAX  TITLE  IN  EJECTMENT,  112  n. 
TENANTS  IN  COMMON, 

ejectment  in  case  of,  136. 
TENNESSEE, 

ejectment  in,  147  n. 
replevin  in,  99. 
TEXAS, 

ejectment  in,  135  n. 
pleading  in,  208,  220. 
TIME, 

allegation  of,  in  pleading  —  variance,  162  and  n. 

trespass,  205.    . 
trover,  234. 

false  imprisonment,  241. 
action  for  slander,  &c.,  252. 
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TIME  —  continued. 

of  declarations,  as  affecting  their  admission  in  eyidence,  320,  325. 

as  affecting  evidence  of  res  inter  aUos^  847. 

damages,  419.  {See  Damages.) 

TITLE, 

necessary  to  replevin,  32. 

statement  of,  in  replevin,  56. 

necessary  to  ejectment,  105, 182.  {See  Ejectment.) 

of  a  stranger,  a  defence  in  ejectment,  107. 

possession,  as  evidence  of,  126. 

pleading  of,  in  trespass,  207,  209,  211,  218. 

declarations  as  to,  whether  evidence,  321. 

-deeds,  damages  for  wrongs  relating  to,  502. 

TORT  AND  CONTRACT, 

joinder  of,  188,190. 

distinction  between,  in  reference  to  joinder,  178. 

crime,  pleading  in  reference  to,  188  n. 

contract,  pleading  in  reference  to,  188. 

distinction  as  to  measure  of  damages,  402. 

crime,  in  reference  to  exemplary  damages,  444. 

TORTIOUS  TAKING, 

whether  necessary  to  replevin,  2. 

TOWN, 

-road,  defective,  damages  in  case  of,  469. 

pleading  as  to,  276. 

taking  of  land  by,  evidence  of  opinion,  297. 

action  against,  for  defective  road,  evidence  of  opinion,  800. 

TRADE-MARK, 

damages  in  case  of,  465. 

TRANSITORY  ACTION, 

trover  is,  235. 

TREBLE  DAMAGES,  520. 

TRESPASS 

and  replevin  compared,  3. 

ah  initio^  in  case  of  distress,  11. 

pleading  in,  203. 

to  try  title,  208. 

and  case,  joinder  of,  217,  219. 

compared,  218, 225, 226. 

TROVER 

and  replevin  compared,  5. 

pleading  in,  234. 

and  case,  joinder  of,  234. 
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TROVER  —  continued. 

and  case  distinguished,  234. 
damages  in,  435. 
TRUST, 

parties  to  suit,  in  case  of,  181. 
TRUTH, 

in  pleading,  164 

defence  of,  in  slander,  &c,  254,  379. 

effect  on  damages,  458. 

U. 

UNITED  STATES  COURT, 

replevin  in  connection  with,  41  n, 

Y. 

VALUE, 

evidence  of  opinion  as  to,  805.  {See  Evidence.) 

how  far  the  measure  of  damages,  403,  413,  419,  429,  448. 

{See  DAMAGES.) 

VARIANCE, 

in  pleading,  159,  359.  {See  Pleading,  Evidence.) 

case  of  fraud,  198. 

slander,  d&c,  374. 

VERDICT, 

in  replevin,  70,  77. 
VERMONT, 

replevin  in,  90. 
VI  JET  ARMISy 

trespass  and  case,  225. 
VIRGINIA, 

replevin  in,  16  n.,  18  n.,  62. 
VOTE, 

title  to  land  bj,  in  ejectment,  1 13  n. 

W. 
WASTE, 

in  ejectment,  150. 

WATERCOURSE, 

pleading  in  reference  to,  261. 

evidence  in  reference  to,  386. 

damages  in  reference  to,  463. 
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WAY, 

evidence  as  to,  386. 
WEBSTER,  D., 

on  pleading,  152  n. 
WILD  LANDS, 

adverse  possession  of,  123. 
WISCONSIN, 

replevin  in,  9  n. 

ejectment  in,  140. 
WRIT, 

in  action  of  replevin,  54. 

of  right,  104  n.  (See  Ejectment.) 

WRONG, 

must  be  affirmatively  proved,  283,  290,  29L 
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